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Preface

1. The topic of the Polish-Russian Summer School of Law and Humanities held on
2-12 July 2013 was: Right to property - is it really inviolable? It was organised under co-
operation agreements signed in 2005 by the Adam Mickiewicz University (AMU) in
Poznan, the Irkutsk State University (ISU), and Saint Petersburg State University (SPb-
SU). It was the seventh summer meeting of academics and students from Poland and
Russia, in which, for the first time, representatives of the Russian Presidential Academy
of National Economy and Public Administration of Pskov participated.
The six previous Polish-Russian Summer Schools brought together a total of 50 aca-
demics and over 200 Polish and Russian students:
— The 1st Polish-Russian Summer School of Law and Humanities was held on
10-23 July 2006 in Poznari. It was attended by 45 students and a group of acade-
mics from AMU, ISU and the Irkutsk State Linguistic University. The subject of
the School was : Poland — its history, policy and law.
— The 2nd Polish-Russian Summer School of Law and Humanities, held between
20 July and 2 August 2008, took place in Obrzycko and Poznan, with its main sub-
ject being: European Union — the membership of Poland, the partnership of Russia. The
participants included 32 students and a group of academics from AMU and ISU.
— The 3rd Russian-Polish Summer School of Law and Humanities was held on
18-29 August 2009 in Irkutsk and the ISU conference centre at Lake Baikal. Its
subject was: Justice in the Russian Federation and Poland: Problems of theory and prac-
tice.'The School was attended by a group of academics from the Law Institute, ISU
and the Faculty of Law and Administration, AMU, and 27 Russian and Polish
students.
— The 4th Polish-Russian Summer School of Law and Humanities, was held on
5—16 July 2010 in Obrzycko and Poznan again, and hosted, for the first time, aca-
demics and students from Saint Petersburg State University. The issues discussed
comprised two thematic blocks: Ethics and law and Energy law. The School was
attended by 31 students from AMU, ISU and SPbSU.
— The 5th Russian-Polish Summer School of Law and Humanities took place in
Saint Petersburg between 26 June and 7 July 2011 and brought together 30 stu-
dents from AMU, ISU and SPbSU to discuss: Law and culture in the global world.
— The 6th Russian-Polish Summer School of Law and Humanities on 20-29 Au-



gust 2012 was held, for the second time, in Irkutsk and at the ISU conference cen-
tre at Lake Baikal. The participating Russian and Polish academics together with
37 students discussed: Trends of Private Law Development.

II. 'The opening ceremony on 2 July 2013 was an excellent occasion to award Doc. Oleg
Kosinsky, vice-Director of the Law Institute, ISU, with a Medal of Merit of UAM, for
his considerable contribution to the successful development of co-operation between
Irkutsk State University and Adam Mickiewicz University in Poznari. The Award, pro-
posed by the Council of the Faculty of Law and Administration, received the unanimous
approval of the University’s Senate on 25 February 2013.

The ceremony was attended by professors and students from universities in Irkutsk,
Saint Petersburg, Togliatti, Pskov and Poznari and among the invited guests was the
Consul General of the Russian Federation in Poznan, Vladimir Tkachev.

The award ceremony was accompanied by inaugural lectures delivered by: Ludwik
Stomma (Professor at the Sorbonne University in Paris, a regular columnist for Polish
weeklies Polityka and Przeglgd) who talked about Attitudes of the Contemporary French
towards Russians, Oleg Kosinsky who gave a talk on Poles in Siberia, and Valeriy Musin
(Professor at the State University in Saint Petersburg, a corresponding member of the
Russian Academy of Sciences and member of the OAO Gazprom’s Board of Directors)
who addressed the question: How do good relations between neighbouring countries influ-
ence good business?

On the same day, the students (representatives of five universities) met at the Citadel
in Poznan to lay flowers and light candles on the graves of Russian and Polish soldiers
who died for our and your freedom. The Consul General of the Russian Federation in
Poznan was also present.

III.'The 7th School of Law gathered 16 academics and 31 Polish and Russian students.
Its programme was planned by a team of UAM academics, among them Prof. Leopold
Moskwa (general management), Dr Jacek Wiewiorowski (scientific management) and
mgr Aleksandra Rytelewska.

The programme was divided into two parts: the first one (3-8 July 2013) was organised
at the Art and Rest Centre in Obrzycko. It was designed in such a way that each day
there was a paper presented by an academic, an expert in property law, which was fol-
lowed by 20-minute related presentations prepared by students, and the day would end
with a discussion. The lead-in lectures were provided by: Prof. K. Ilski (Church Fathers on
Ownership), Prof. M. Mataczyniski (What did the European Community Founders actually
mean by saying that the Treaties shall in no way prejudice the rules in Member States governing
the system of property ownership? Analysis of Article 345 TFEU), instructor M. Mitiukova
(Hexomopbie sonpocbl ozpanuyenus npasa cobCcmeennocmi npu pacciedo8anuil npecny-

nnenuir), assistant professor A. Novikov (Hacnedosanue no saxony 6 Poccuiicroii @edepa-



yuu. Quepeonocms npuzéanust Hacieonuxos no saxony), Prof. O. Gorodov (Joxmpuna
ucuepnanus ucknouumenstozo npasa), Prof. N. Kirillova (Hexomopuie npobnemvt 3awumot
npasa cobemeennocmu npu nPUMEHeHUU Mep Y20106HO-NPOYECCYAIbHO20 NPUHYICOCHUSL),
Prof. A. Gerecka-Zolynska [[Ipasosvie npotemvi mexcoynapoonoii sauuml KyomypHbix
yennocmetl 6 ciyuae 6oopyaceniozo kongauxma (Obsizamenscmea Pecnybnuxu Ionvwa)],
Dr M. Flieger [ 75e ownership concept in modern management — how to become more efficient
(outsourcing viewpoint)], Dr A. Scheibe (Possession or Sharing — The New Rules of Property
Management in Profit Making). Apart from the strictly academic programme which was
conducted in Obrzycko, there was an integration programme for the participants, which
included ice breaking games, outdoor grilling, bonfire meetings, sports games, mixed-
team paint-ball, Oborniki to Obrzycko canoeing, disco dancing and karaoke.

The second part of the Summer School was much more oriented towards socialising
and tourism, during which the participants visited the Faculty of Law and Administra-
tion, had a sight-seeing tour in Poznar, and travelled the Piast route (Ostréw Tumski,
through Ostréw Lednicki, to a skansen in Lednogoéra), visited the European College
in Gniezno and toured the city. There was also a day trip to three mansions that once
belonged to Wielkopolska noble families in Koszuty, Kérnik and Rogalin. The 7th Sum-
mer School of Law and Humanities finished with an event at the Botanical Gardens.

IV.This publication is a collection of papers presented during the School sessions,
which their authors complemented according to the conclusions drawn in the course
of discussions. The papers have been divided into four thematic groups suggested by
lead lectures: essence and limits of the right to property, the object of property rights,
acquisition and loss of the right to property, protection of the right to property. Property

miscellanea have been included.

Prof. UAM dr hab. Leopold Moskwa






IpenucioBue

1. 2-12 wrons 2013 1. cocrosach JETHSIS TOJNBCKO-POCCHUCKAs TyMaHUTAPHO-TIPABOBAsI
1iKojIa Ha TeMy IIpaso cobcmeennocmu — ceésmas ceésmuix. Tax au smo?, OpraHu30BaHHAs
B paMKax JIOTOBOPOB O COTPYJHMUYECTBE, MOJAMUCAHHbIX YHUBEpCUTETOM M. Ajnama Muir-
keBuya B [lo3nanuu (YAM) ¢ MpkyTrcknm rocynapcrBeHHbiM yHIBepeuTeToM (MI'Y) B 2005
. ¥ ¢ Cankr-IlerepOyprckum rocymapcrBeHHbIM yHUBepeuteToM (CIIOIY) B 2005 . OT0
OblIa y)Ke ceapMast JISTHSSI BCTpeua HayqHBIX PaOOTHUKOB M cTyAeHToB u3 [lonsmm n Poc-
cuu. Hajpo oTMeTuTh, 4TO B HEMl B MEPBBI pa3 MpUHSIIM ydyacTHe npeacTaButenn Poccuii-
CKOM axkaZieMHM HapOJHOIO XO3SHCTBA U rocydapcTBeHHOH ciryxObl mpu Ipesunente Poc-
cuiickoit denepanuu u3 [Ickosa.

Panee ObIIO OPraHM30BaHO MIECTh TOJIBCKO-POCCUICKUX JIETHHX IIKOJ, B KOTOPBIX MPH-
HsU10 yyactue okojo 50 HayuHbIX paboTHuKOB W Oosee 200 crynenroB u3 [lonbmm u u3
Poccun:

— | neTHsIs MONTBCKO-POCCHICKast TyMaHUTAPHO-TIPABOBAsI IIKOJIa ObllIa OpraHM30BaHa
10-23 wuronsa 2006 roma B IlozHanu, a ee Tema 3Bywana: [lonvuia - ee ucmopus,
NOIUMUKA U nPaso. Y YaCTHUKAMHU LIKOJIbI ObuTH 45 ctynentoB YAM, UT'Y, UpkyTckoro
TOCY/IapCTBEHHOTO JIMHIBUCTUYECKOTO YHUBEPCUTETA U IPYTINa HAyYHBIX PAOOTHUKOB.
— II neTHsss HONBCKO-pOCCHUiiCKasi IyMaHUTapHO-IIPABOBasl IIKOJNA, COCTOSIBLIASICS
¢ 20 urons o 2 aBrycra 2008 roma B OOxuiike u [To3HaHM, Oblla MOCBAIICHA TEME
Eeponetickuii corosz — unencmeo Ionvuwiu, napmuepcmeo Poccuu. B Helt yaacTBoBaio
32 crynenta YAM u UI'Y u rpynna Hay4HbIX paOOTHHUKOB.

— Il 7neTtHas mMOMBCKO-POCCHICKAsh TYMAaHHTApHO-TIPABOBasl IIKOJA IPOBOAUIIACH
B Upkyrcke u xoHpepenu-uentpe UI'Y Ha o3epe baiikan 18-29 asrycra 2009 r.
Ee temoii crano Ilpasocyoue 6 Poccuiickoii @edepayuu u Ilonvue: npobnemol
meopuu u npakmuxu. B TpoekTe NMpUHSNIA y4acTHE TPYIa HAyYHBIX PaOOTHHKOB
I0Opuandeckoro nacTuTyTa UI'Y M hakynpTeTa mpaBa M a AIMUHUCTpaud YAM, a Takke
27 pOCCHICKUX U MOJBCKHUX CTYICHTOB.

— IV nerHsisi monbCKo-poccuiickas TyMaHHUTapHO-TIpaBOBas IKoia Obuia (yKe BO
BTOpOil pa3) opranuzoBana B OOxunke u B [losnanu 5-16 urons 2010 r. Briepsbie
B HEl y4acTBOBaIa IpyIla HaAyYHbIX paOOTHUKOB U cTyAeHTOB CaHkT-IleTepOyprckoro
rOCyIapCTBEHHOTO yHHBepcuteTa. OOCy)XIaeMmble MPOOIEeMBbl Kacaluch IIBYX TeEM,
a UMEHHO: Omuka u npaso u nepeemuyeckoe npaso. B obuiel cI0)KHOCTH B HIKOJIE

npuHsio yuactue 31 ctynenros YAM, UT'Y u CIIOI'Y.



— V JleTHAA TOJbCKO-POCCHMCKAs T'yMaHUTApHO-NIPAaBOBasi IIKOJIA MPOXOJMIIa
B Cankr-IlerepOypre ¢ 27 urons no 7 mronst 2011 . B mkome ygactBoBano 30
cryneatoB YAM, UT'Y u CIIoI'Y. Ha stor pa3 temoii mkoisl Obuio Ilpaso
U KyIomypa 8 2100a1sHomM mupe.

— VI JeTHss TONBCKO-POCCHICKAash TyMaHUTapHO-TIpaBoBas IOKoyia Oblia
opranusoBaHa (y»xe BO BTOpoi pa3) B MpkyTcke u xoHpepeHu-uenrpe UI'Y Ha
o3epe baiikan 20-29 aprycra 2012 r. OHa Obuta mocBsiieHa TeMe TeHoeHyuu
pazeumus yacmuo2o npasda. B MeponpusTHM NPUHSUIN y4acTHE IPYIIa Y4eHbIX

1 37 pOCCUHCKUX U MOJIBCKUX CTYIEHTOB.

II. Top:xkectBeHHOE OTKphITHE VII JEeTHEN MOJIBCKO-POCCUICKON I'yMaHUTAPHO-IIPABO-
BOH IIKOJIBI COCTOSIOCH 2 niofist 2013 I 1 OBUIO CBSI3aHO € TOPIKECTBEHHBIM BPYUEHHEM
Menanu 3a zacayeu 0ns YAM nouenty Oinery KocHHCKOMY, 3aMECTHTENIO JTUPEKTOPA
IOpunnueckoro nncturyra UI'Y, KOTOpBbIi BHEC CyIIIECTBEHHBII BKJIAJ B Pa3BUTHE ILIO-
JIOTBOPHOTO COTPYIHHYECTBA MEX1y MpKyTCKMM roCylapCTBEHHBIM YHHBEPCHTETOM
n YHuBepcuteToM uM. Anama MutikeBuya B [Toznanu. O npeocTaBieHnd Meaaiu 00-
pamiaicst ¢ mpoch00oi YdeHbIi coBeT (akynpreTa nmpaBa W aqMuHHCTparmu YAM. Ha
3acenanuu 25 pespansg 2013 rona, Cenar YAM enuHonIacHO 0100puit mpockOy.

B nepemonuu npuHsIM yyacTue NMpenojaBaTesy U CTyIeHTbl yHuBepcuteToB Mpky-
cka, Cankr I[TerepOypra, TonbsitTu, [IckoBa u [Toznanu. Cpeny MpUTIIAIIEHHBIX TOCTEH
611 ['enepanbhblii KoHCY! Poccuiickoit @eneparuu B [lo3nanu Biagumup Tkaues.

Hepemonus narpaxaenuss O. KocmHCKOTO COMpoBOXKIaNach TpeMsl JIEKIUSIMH, KOTO-
poie OpuH TipounTansl: JlroaBukoM Ctomma (podeccopom COpOOHCKOTO YHUBEPCHTE-
Ta, OCTOSTHHBIM 0003peBaresieM xKypHanoB Polityka n Przeglgd) na remy OmHowenue
cospemenHblx gpanyy3os Kk poccusnam, Onerom Kocnucknm Ha temy [Honaxu 6 Cubupu
n Banepuem Mycunbiv (podeccopom CankT-IleTepOyprckoro rocyjapcTBeHHOTO YHH-
BEpCUTETA, YiIeHa-KoppecnonaeHTa Poccuiickoil akagemun Hayk, wieHoM CoBera -
pexropoB OAO [asnpom) Ha TeMy Kak xopouwiue omHoweHus Mexncdy coCeOHUMU cmpa-
HaMU 6IUAIOM HA XOpouiue 0en06ble OMHOULEHUSL.

B TOT ke ieHb CTY/IEHTBI U3 MATH YHUBEPCUTETOB BCTPETHIIMCH Ha [103HAaHBCKOM 11H-
TaJIeJIN, YTOOBI BO3JIOKUTD IIBETHI 1 3a)KeUb CBEYN HA MOTHJIAX PYCCKUX M MOJIBCKHX BO-
HWHOB, TIABIINX B KOHIIE BTOpO#t MUPOBOIA BOWHEI 3¢ Hauty u éauty c60600y. B iepeMonnn
npuHsul yyactue ['enepanbublil koncyn PO B [Toznann.

II1. B VII mikoste npunsiio yyactue 16 HaydHbIX paO0oTHUKOB U 31 cTyaeHToB u3 [Tomb-
um 1 Poccun. [IporpaMma mikosnsl Oblia MOATOTOBJIEHA TPYNIION HAydYHBIX paOOTHUKOB,
B cocTaB KoTopoi Bxoaunu npodeccop JI. Mocksa (obuiee pyKoBOICTBO), KaHIUIAT
Hayk SI. BeBépoBcku (HayuyHOE PyKOBOJICTBO) M acrupaHTKa A. PriTeneBckast.

[Iporpamma mixoss! cocTosiia U3 1ByX yactel. [lepsas wacts npomwia B Jlome TBOpUe-



cKkoro Tpyaa u otaeixa B Ooxkuiike ¢ 3 o 8 utonst 2013 1. Dta yacte ObliIa OCTPOCHA CIIE/TY-
IOIIAM 00pa30oM: KaXIbIil IeHb BUHBIC yUCHBIE, HayYHbIe pAOOTHUKHU BBICTYTIANHN C YaCOBBI-
MU JOKJIaJaMH, HOCBSILEHHBIMU TEME 1Paso cOO6CMEEeHHOCMU, TIOCIIE YETO CBOU BBICTYILIE-
HUSL, CBSI3aHHBIE TEMAaTHYECKU C OCHOBHBIMH JIOKJIaJaMH, B TedeHue 20 MUHYT PeICTaBIISIIN
CTY/ICHTBI; BCET/Ia IMOCIICHAM ITYHKTOM ITOBECTKH JHS OblTa AHCKyccrsi. OCHOBHBIE JEKIIUH
npowtn: npodeccop K. Unwckuii (Church Farthers on Ownership), npodeccop M. Mara-
uuHbckuil (What Did the European Community Founders Actually Mean by Saying That
the Treaties Shall in No Way Prejudice the Rules in Member States Governing the System of
Property Ownership? Analysis of Article 345 TFEU), npenonaBarenb M. Muriokosa (Hexo-
mopule 0NPOCHl OZPAHUYEHUS NPABA COOCTNEEHHOCIU NPU PACCIE008ANHUL NPECHYNAeHUIL),
noueHt A. Hosukos (Haciedosanue no 3axony 6 Poccutickoi @edepayuu. Ouepednocms
NPU3BaHUsl HACIEOHUK08 no 3akony), npodeccop O. Topomos (Joxmpuna ucuepnanus
ucknroyumensrHo2o npaesa), npopeccop H. Kupunnosa (Hexomopuie npobremst 3auumot
npasa cob6CmMEeHHOCMU NPU NPUMEHEHUU Mep Y2O0TI08HO-NPOYECCYATbHO2O NPUHYHCOCHUSL),
npodeccop A. I'eperka-Konbiabcka [[Ipasossie npobnemvl MexcOyHapoOHOU 3auumal K)ib-
MYPHIX YeHHOCmel 6 ciyuae 80opyicenHo2o kongnukma (Obsazamenvcmea Pecnyonuku
Tlonvwa)], xanauaat Hayk M. ®@nerep [The Ownership Concept in Modern Management —
How to Become More Efficient (Outsourcing Viewpoint)], xaumuaar Hayk A. Cumiios
(Possession or Sharing — The New Rules of Property Management in Profit Making). [Tomu-
MO YMCTO HayqIHOH mporpamMMel B OOXKHUIIKe Takxke OblIa pealii30BaHa MporpaMMa HHTerpa-
uuy. B yacTHOCTH, OHa COCTOsIIA U3: O3HAKOMHTEJIBHBIX UT'P — TaK Ha3bIBaeMBbIX ice breaking
games, 6apOeKro, BCTped y KOCTpPA, CIIOPTUBHBIX MI'P, COPEBHOBAHHMN CMEIIAHHBIX KOMaH]
o IedHTOO0IyY, crulaBa Ha Oaiinapkax or O0opHHKOB 10 OOXKHIIKA U TUCKOTEKH C Kapaoke.

Bropast wacts mikossl (¢ 9 o 2 urons 2013 1) mMena, npexae BCero, HHTErpaoHHO-T10-
3HaBaTeIbHBIN XapakTep. OHa BKIIOYaia B ce0s, KpOMe MPOYEro,: MoceIeHne haKyapTeTa
rpasa u agMuHUCTpanu YAM, ocMoTp nocronpumeuarensaocteit [Tosnany, skckypceuio JJo-
poeoii [Iacmos, oxBaTbIBatollyto ocTpos Tymckuii, octpos Jlequunkuii, my3eit B Jlennorype
u EBpomneiickuii komnemk B ['He3HO, sKcKypenio 1o ['He3HO, SKCKypCHIO B TP BEJTUKOTIONb-
CKHe pe3UJICHINH IUIIXTH: TBOpUK B Kormryrax, 3amok B KypHuke u nBopern B Poramume.
Ikona 3akoHuMIack Berpeueil B borannueckom cagy YAM.

IV. COoopHuUK, KOTOPBI MBI OTIAaeM B pyku Uwurareneld, COCTOUT M3 BBICTYIUICHHUH, JI0-
TIOJTHEHHBIX BBIBOJIAMH, MOSBUBIIMMUCS y HX aBTOPOB MOCIIE 00CYKISHUI TeM B Ipolecce
nuckyccuid. Pedepatsl paszeneHsl Ha 4eThIpe OAHOPOAHBIC TPYIIIIBI, PEATI0KEHHBIE OCHOB-
HBIMH JOKJIAQJIIMKAMH: CYyITHOCTh M T'PaHULBI paBa COOCTBEHHOCTH, ITPEAMET IpaBa coO-
CTBEHHOCTH, IPHOOPETEHHE U yTpaTa paBa cOOCTBEHHOCTH, 3alIUTa IPaBa COOCTBEHHOCTH.
JIONOJHAIOT BCE BBILICTIEPEUHUCIICHHOE PAa3MBIIIICHNS HA TEMY COOCTBEHHOCTH.

Ipodeccop YAM Jleononba Mocksa






Banepruit Mycun

Modernisation of the Russian Civil Code: Initial Steps

The Civil Code of the Russian Federation consists of 4 parts which were adopted and
became effective in the period 1994-2008. Application of its rules, both in commercial
and judicial practice, has not confirmed their viability. Still, from the beginning of the
1990s, when Part One of the Code was drafted, a lot of water has flowed under the
bridge (as in the popular English proverb), and some substantial economic and social
developments have occurred in Russia, which should be reflected in our civil law.

That was the background of the Decree of the President of the Russian Federation
of 18 July 2008 N 1108 On the Improvement of the Civil Code of the Russian Federation
which triggered preparation of the Concept of the Development of Civil Legislation of
the Russian Federation'.

The Concept served as a basis for the draft federal law: on the Introduction of Amend-
ments to Parts One, Two, Three and Four of the Civil Code of the Russian Federation
as well as in certain Legislative Acts of the Russian Federation which was published in
a Russian Newspaper on 7 February 2012, and then submitted by the President of the
Russian Federation to the State Duma (a Chamber of the Federal Assembly of the Rus-
sian Federation, i.e. of the Russian Parliament).

The main idea of the Concept and, accordingly, of the draft law, is to find a proper
balance between private and public elements in civil law. On the one hand, since civil
law is of a private nature, a private law method of regulation should prevail in civil law
norms. On the other hand, this does not exclude application of public law instruments
(fixed in the rules of administrative and criminal law) when appropriate.

To review the whole Civil Code from this perspective is, indeed, a very difficult
task, requiring a lot of time and effort. That is why the realization of this task is being
performed gradually, so at this stage only initial steps have been taken.

1 V. Bulletin of the Supreme State Arbitration Court of the Russian Federation, No.11,2009, p. 8-99.
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First of all, the Concept emphasizes the necessity of ensuring good faith and prop-
er use of civil law rights and performance of civil law duties. In order to achieve this
aim, the good faith principle should be recognized as one of the most general and im-
portant principles of civil law.

It should be noted that, generally speaking, the significance of good faith behavior
of participants in civil law relations had already been reflected in the RF Civil Code. Its
original version had provided that when protection of civil rights is preconditioned by
law with good faith behavior of the rightholders, their good faith is implied (See: Article
10 Limits of Realization of Civil Law Rights, Section 5, as adopted by the Federal Law of 30
November 1994 N 52-FL).

However, currently, as a result of implementation of the ideas contained in the Con-
cept, this rule is placed at a higher level.

The Federal Law of 30 December 2012 N 302 FL introduced some amendments to
Article 1 of the Civil Code, which is headed Basic Principles of Civil Legislation. Now
its Sections 3 and 4 read as follows:

3.In the course of establishment, realization and protection of civil law rights and
performance of civil law duties, participants in civil law relations must act in good
faith.

4. Nobody is entitled to gain any privilege out of his illegal or bad faith behavior.

Being placed in Article 1 (dealing with the basic principles of civil legislation), the
quoted rules shall be deemed as basic principles which are, in other words, none other
than elements of the public policy of the Russian Federation, i.e. fundamentals of the
Russian legal system (See: Article 1193 of the Civil Code).

Therefore, non-observance of the good faith principle, in legal terms, means viola-
tion of the public policy of the Russian Federation. Such an approach is very substan-
tial, both for domestic and foreign markets.

It means, inter alia, that where there is a court judgment or an arbitral award based
upon bad faith behavior, issued either in Russia or abroad, it shall not be subject to
enforcement in Russia since its enforcement would permit a litigant who acted in bad
faith to gain a privilege out of his bad faith behavior, which is inconsistent with the fun-
damental principles of Russian law, i.e. with the public policy of the Russian Federation.

Some new rules relate to transactions and legal consequences thereof.

Similar to the original text of the Code (See: Article 166 of the Civil Code), its amended
version differentiates two groups of invalid transactions: voidable transactions (those
whose invalidity should be recognized by the court) and void transactions (whose inva-

lidity does not depend upon such recognition).
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However, accents have now shifted. Previously, a transaction inconsistent with a law
or other legal act was deemed voidable unless a law declared it to be void (see: Article
168, the original version).

Now (as of 1 September 2013), the situation is different. A transaction inconsistent
with a law or other legal act shall be deemed voidable.

It shall be deemed void if it contradicts the public interest or violates the rights or
legitimate interests of third parties (See: Article 168 as amended by the Federal Law of 7 May
2013 N 100-FL).

Currently, the approach of the Code with regard to the legal consequences of invalid
transactions has, to some extent, deviated from what existed earlier. As for the general
rule, it is the same: restitution iz integrum (See: Article 167 (Section 2) of both versions).

However, in relation to certain kinds of invalid transactions, legal conse-
quences are now different from those which existed earlier. For example, a trans-
action concluded with the aim of knowingly contradicting the fundamentals
of the legal order or morality was deemed void, and if both parties acted will-
fully, in cases where the transaction was executed, everything received by them
had to be confiscated by the Federal Treasury (See: Article 169, the original version).

Currently (as of 1 September 2013), such a transaction shall also be deemed void, albeit
its consequences will be those as provided by Article 167 of the Code (i.e. restitutio in in-
tegrum). As for confiscation, its application is now preconditioned by two circumstances:

— such consequences should be expressly established by law, and
— it depends upon the court’s discretion, since, according to the text of the new
version of Article 169, the court may (rather than shall) act this way.

Some amendments (mainly of ascertaining character) have been introduced into the
rules concerning transactions concluded under the influence of delusion. Both earlier
and now, such a transaction shall be deemed voidable and may be recognized as invalid
by a court provided the delusion was substantial (See: Article 178 of the Code). How-
ever, the original version simply declared a necessity for a delusion to be substantial
without any details. Meanwhile, Article 178 in its amended version explains the meaning
of this notion.

A delusion shall be deemed substantial if the party refrained from conclusion of the
transaction because he was unaware of the actual situation (See: Article 178, Section 1).

Section 2 of this Article now contains an illustrative list of kinds of substantial delu-
sion, such as:

— a party made an evident error (e.g. typo, slip);

— a party misunderstood substantial features of the subject of the transaction;

— a party misunderstood the nature of the transaction;

— a party mistook a person with whom the transaction was concluded or who was

connected with the transaction;
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— a party misunderstood the circumstance mentioned in his statement as a precon-
dition for conclusion of the transaction.

There is also an additional provision in Article 178 (Section 4), according to which
a transaction shall not be declared invalid if the other party gives his consent for the
transaction to remain valid, upon conditions assumed by the confusing party when en-
tering into the transaction.

In such a case, a court judgment refusing recognition of the invalidity of the transac-
tion should indicate those conditions.

With regard to transactions concluded under the influence of fraud, Article 179, in its
current version, specifically deals with a situation where a person enters into a transac-
tion under the influence of fraud committed by a third party. In such a case, an aggrieved
party is entitled to apply to a court for recognition that this transaction is invalid, pro-
vided the other party knew or should have known about the fraud. Such knowledge shall
be deemed as existing when the third person was an employee or representative of the
other party or assisted this party in conclusion of the transaction (See: Article 179, Section
2, Paragraph 3).

The Federal Law of 7 May 2013 N 100-FL supplemented the Civil Code with a new
Chapter 91 Decisions of Meetings. The background of the introduction to this chapter
is apparently the complex legal nature of such an act.

When, e.g. the consent of all (or at least the majority - simple or, perhaps, quali-
fied) a company’s shareholders is needed for the company to enter into a certain transac-
tion, a relevant decision is aimed at achievement of some civil law consequences (i.e. cre-
ation, change or termination of civil law rights and duties), and to that extent — similar
to a transaction.

Still, this is similar but not identical. The crux is that nobody may be bound by a trans-
action (as its party or beneficiary) without his consent. At the same time, a decision of
a meeting is binding upon all persons entitled to participate in it (See: Article 181!, Section
2) including those who did not attend the meeting or voted against the decision. That is
why a decision of a meeting, from the standpoint of its legal nature, is an act sui generis.

With due consideration of these peculiarities of meetings decisions, Chapter 91 regu-
lates the procedure for taking decisions, their contents and challenges thereof.

Decisions of meetings may be taken either in the course of joint attendance of the
participants or by correspondence and should be reflected in the written minutes (See:
Article 181% of the Code).

As with transactions, decisions of meetings which are inconsistent with mandatory
rules shall be deemed voidable (i.e. they may be declared invalid by a court) or void

(when their invalidity does not depend upon a court’s judgment). A decision shall be
deemed voidable if:
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— there is a substantial violation of the procedure of the convening, preparation and
performance of the meeting which affected formation of the participants’ will;

— a person who spoke on behalf of a participant of the meeting was not authorized
to do so;

— equality of the participants’ rights was violated in the course of the meeting;

— rules of preparation of the minutes were substantially violated, e.g. where there
were no written minutes (See: Article 1814, Section 1 of the Code).

A decision shall be deemed void if it:

— is taken in the absence of the quorum;

— is taken in an issue beyond the competence of the meeting;

— contradicts the fundamentals of legal order or morality (See: Article 181° of the
Code);

— a decision of a meeting may be challenged in court by a participant who voted
against it. Those who voted for it or abstained may challenge the decision pro-
vided their will in the course of voting was affected (See: Article 181* Section 3 of
the Code).

A statement of a claim to declare the decision of a meeting invalid may be filed with
a court within six months of the date when a person whose rights have been violated by
the decision became (or had to become) aware of it. The claim must be made at the latest
within two years of the date when the decision became publicly available to participants
of the relevant civil law community (See: Article 1814, Section 5 of the Code).

'There are also some new rules concerning the power of attorney. Previously, the ultimate
term of validity of the power was limited to three years from the date of its issuance (See:
Article 186, Section 1 of the Code, the original version). The only exception to this rule related
to a notarized power of attorney designated for application abroad. Such a power of at-
torney was valid until its revocation by the principal (See: Article 186, Section 2).

This exclusion remains in existence, but the current version of Section 1 of Article
186 (as introduced by the Federal Law of 7 May 2013 N 100-FL) does not contain any
indication to the ultimate period of validity of a power of attorney. This means that, as
of 1 September 2013, this period shall depend upon the principal’s discretion.

Earlier, a principal was entitled to revoke a power of attorney at any time (See: Article
188, Section 2 of the Code, the original version).

Currently, this rule is accompanied by a reference to Article 1881 (introduced by the
Federal Law of 7 May 2013 N 100-FL). This new Article provides the possibility for
a principal to issue an irrevocable power of attorney. Such a possibility is preconditioned
by the following factors:

— a power of attorney is issued in connection with an obligation in the sphere of
business activity;

— a power of attorney is notarized.
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It should, however, be noted that irrevocability of such a power of attorney does not
have an absolute character.

The power of attorney may be revoked when:

— the relevant obligation is terminated,;
— a representative abuses his rights;
— there are circumstances clearly indicating that such an abuse of rights may occur.

Substantial amendments have been introduced by the Federal Law of 7 May 2013
N 100-FL to rules relating to the time limitation period. In general terms, it remains
the same (3 years), albeit there are certain innovations with regard to the starting point
of this period and its interruption.

A time limitation period is a term for judicial protection of a violated right (See: Arti-
cle 195 of the Code). This means that until a right is violated, there is nothing to protect, so
this period cannot commence, even theoretically.

As soon as a right is violated, it needs judicial protection. It is worth, however, noting
that in order to take any steps aimed at the protection of the violated right, an aggrieved
person should at least become aware of such a violation. Moreover, in practical terms, an
aggrieved person (as a plaintiff) may only file a statement of claim with a court provided
the wrongdoer (i.e. a respondent) is also known.

Therefore, theoretically, the time limitation period may commence from the moment
when:

— the right is violated;

— the rightholder became (or should have become) aware of the violation;

— the rightholder became (or should have become) aware of both the fact of the
violation and of the person who is liable for it.

All these three variations have been known to Russian civil law if reviewed from
the point of view of a historical retrospective. According to the Civil Code of the RS-
FSR? 1922, the starting point of the time limitation period coincided with the moment
of violation of the right (See: Article 45). The Civil Code of the RSFSR 1964 shifted this
point to the moment when an aggrieved person became (or should have become) aware
of the fact of the violation of his right (See: Article 83). The same concept was shared by
the original version of the RF Civil Code whose Part One became effective as of 1 Janu-
ary 1995 (See: Article 200, Section 1).

The Federal Law of 7 May 2013 N 100-FL substantially amended this approach in
two aspects:

— it attributed the starting point of the time limitation period to the date when
a person became (or should have become) aware of the violation of his right and

2 RSFSR - the Russian Soviet Federation Socialist Republic as the part of the USSR.
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of the person who is a proper respondent in the case of judicial protection of this
right (See: Article 200, Section 1 of the Code, the new version);

— it established the ultimate length of the time limitation period — ten years from
the date of violation of the right (See: Article 196, Section 2 of the Code, the new
version).

As for interruption of the time limitation period, it traditionally occurred in two situ-
ations: 1) filing a statement of claim in due course, and 2) recognition of a debt by the
debtor (See: Article 50 of the Civil Code 1922, Article 86 of the Civil Code 1964%, Article 203 of
the RF Civil Code, the original version). In either situation the time limitation period after
its termination shall run anew.

At the same time, in the first situation, when a case had been repeatedly reviewed
by courts of different levels, there was a possibility of expiration of the time limitation
period (that commenced anew after filing a statement of claim with the trial court) prior
to the date when the case would have been finally resolved.

In order to prevent such a situation, the Civil Code now provides that the time limita-
tion period shall not run from the date of application to a court in due course for protec-
tion of the violated right and during the whole period of time within which the judicial
protection of this right is being performed (See: Article 204, Section 1 of the Code, the new
version).

Therefore, currently, the only ground for interruption of the time limitation period is
the debtor’s act evidencing recognition of the debt (See: Article 203 of the Code, the new
version).

Further amendments will apparently be introduced into the RF Civil Code in the
near future.

Biographical reference:
Basnepuit Mycnn — Professor of Law, Head of the Civil Procedure Department of the
Saint Petersburg State University, Corresponding Member of the Russian Academy of

Sciences.

3 According to Article 86 of the Civil Code 1964 recognition of a debt by the debtor interrupted

the time limitation period only in disputes with involvement of natural persons.
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SUMMARY
Modernisation of the Russian civil code: initial steps
The aim of the study is to present the initial steps in modernisation of the civil code of the Russian
Federation. The author presents the selected aspect of the challenges according to the modernisa-
tion of the law system in order to answer some substantial economic and social developments that
have occurred in Russia and should be reflected in civil law regulation.

Keyworbps: civil law, modernisation, Russian Federation law system
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Essence and limits of the right to property

CyIIHOCTh M TPAHMIII PaBa COOCTBEHHOCTH






Mazrcorzata CumieLARZ, KaziMIERZ ILsKI

Church Fathers on Ownership

Who is the absolute owner of everything? According to Christian thought, which
evolved with the Early Byzantine Empire, the answer is clear: God, and right after
him his highest representative, the steward of the earthly kingdom — the emperor. The
idea expressed so elaborately by St. Augustine in his Cizy of God gave the emperor the
moral grounds to extend his care over every piece of God’s creation. It gave also him
a potentially relevant title to the part of the earth that was not yet Christian. Clearly, the
stewardship was not restricted only to the geographical borders of the empire and it had
both ideological and political importance. We can observe the process of extension of
the Christian realm as early as in the first half of the fourth century — Armenian histori-
ans from the fifth century, the anonymous author of 7be epic histories (in older literature
called Pseudo-Faustus) and Agathangelos all gave us testimony of the conversion and
christianisation of Armenia, in which the important role was played by bishops who
came from or at some point traveled to meet the emperor or attend an ecumenical coun-
cil’. Those visits, even if it remains a matter of dispute whether they actually happened or
not, evidently seemed probable and even suitable for fifth century authors. The religious
primacy of the Rhomaioi in the fifth century from this point of view seemed obvious.

'The neighbouring countries which were pioneers of Christianity in that region were
also placed between the great players of that time — between the Roman/Byzantine
empire and the Persian basileia. This could suggest that the reasons for conversion could
have been both ideological and political.

1 Cf. Agathangelos, History of the Armenians, transl. by R.W. Thomson, Albany 1976, Prologue
4: St. Gregory and bishops Aristakes and Albianos meet emperor Constantine, Aristakes
travels to the council in Nicea; The epic histories attributed to P’awstos Buzand (Buzandaran
Patmut’iwnk’), transl. by N.G. Garsoian, Cambridge, Mass. 1989, II1.10: Jacob of Nisibis at

council in Nicea, present also bishop Aristakes.
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'The care of some Christian prisoners that the Persian king of kings refused to provide
was (at least in the opinion of the fifth century Church historian Socrates Scholasticus)
the cause of the Persian-Roman war in the year 4212 It seems that in the light of re-
ligious differences, the religious and political protection of refugees was important for
both the Roman and the Persian emperor — in the following centuries Persia became the
main place of escape for every religious outsider and a refuge for leaders and supporters
of the most important heresies.

It seems that the process of creating the Christian oikumene in its ideological and
physical shape must have influenced the understanding of some legal and economic
terms, for example property ownership. Questions of whether the Church should pos-
sess anything and whether it could be wealthy became a conundrum soon after Chris-
tianity gained the status of the official religion of the empire. The question of a wealthy
Church appeared easier to answer, at least on the grounds of the New Testament’s teach-
ings and more generally on the grounds of the philosophical and religious views of the
early Christian era. The common suspicion that surrounded wealth and wealthy people
was certainly not limited to Christian thought, even though the proverb of the eye of
a needle and a rich man became a synonym for the apology for poverty in early Christi-
anity. Apart from the ancient concept that very rich men are not good men, adapted first
by Plato in the 5th book of Laws®, then by stoics, Evangelists and Fathers of the Church,
some significance in late antique and early Byzantine treatises was gained by the deeply
rooted maxims of the authors of New Comedy, who were skilled observers of some
universal behaviours. The most well-known came from Menander and illustrated sus-
piciousness towards those who quickly enriched themselves. The proverb states: Ovdeig
gmlovmoe Tayxiwg dikanog v (Wealth never comes quickly to an honest man)*. The same
mistrust towards the sources of sudden fortunes appeared in the Roman context in the
age of great political changes — the criticism of extravagant richmen is found in many
satirical writings of the first centuries of the Roman Empire — the leading example is
a description of the nouveau riche excesses of Trimalchio by Petronius. But condemna-
tion of certain behaviour is one thing and the condemnation of property ownership or
richness itself is another.

Constantine and his followers not only gave Christians some tax privileges but also
the title to certain possesions — gardens, churches and the land they stood on. But the
rights to those possessions could not be permanent as in the next decades we hear about

them,being taken back from certain heresies. The process could be reverted, sometimes

2 Cf. Sokrates: Kirchengeschichte: Griechischen christlichen Schriftsteller der ersten Jahrhun-
derte, ed. G.C. Hansen, M. girinjan, n.F., Bd. 1, Berlin 1995.

3 Cf-Plato, Leges, ed. ]. Burnet, Platonis opera, vol. 5, Oxford 1907.

4 Cf. Colax 43, Menandri reliquiae selectae, ed. F. H. Sandbach, Oxford 1972. The proverb was

known at the times of Stobaeus, who cites it in his Florilegium 10, 21.
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more than once — Thodosius II gave back the churches to the Novatians that had previ-
ously been taken from them®. If the emperor gives and takes christian possesions — is the
Church (that means God) the owner or is it the emperor? Are sacred places a matter
of res privata or res publica? Papyri fragments have left us with examples of sales agree-
ments between monasteries and citizens in the matter of property ownership, but even
in those agreements certain goods (like minerals) could be excluded from the sale®. It
was not an unknown phenomenon for some posessions, even those placed on private
property, to have exeptional status — this was the case with some species of plants which
were especially valuable for the emperor, like certain species of vine or rare kinds of trees
useful for boatbuilding’. In the papyri collections there are examples of fourth century
formal oaths of the owners of properties on which (or next to which) the crucial plants
were growing — the owners had to swear on paper that the trees would be looked after®.

Those privileges of the emperor are not a matter of dispute and the fathers of the
Church did not try to undermine them. An interesting innovation of Christian thought
is the view that some goods, even those placed on private, not public property, should
belong to all. The grounds for this change provided a new understanding of justice and
community.

For Ambrose from Milan iustitia, justice, was the main rule of social life which should
also govern political and diplomatic relations between countries’. lustitia was not, there-
fore, a purely juridical category. It became, at the same time, a religious category, because
the social order resulted from the anthropological similarity of humans to God. Since

God acts according to justice, humans should follow in his foot-steps. Thus, lustitia is

5 The constitution of 428 forbade the Novatians from build new churches, but according to
a previous regulation included in the Theodosian Code they could still possess the churches
and cemeteries that were rightfully theirs: ¢f. C75 16,5,65; 16,5,2. K.L. Noethlichs, Revolution
Jfrom the top? Orthodoxy and the persecution of heretics in imperial legislation from Constantine fo
Justinian, [in:] Religion and Law in Classical and Christian Rome, ed. C. Ando, ]. Riipke, Pots-
damer Altertumswissenschaftliche Beitrdg, Bd. 15, Stuttgart 2006, p. 115-125, makes a reason-
able assumption that there must have been a previous edict that deprived the Novatians of their
property, now handed back to them.

6 Written accounts confirm that Egyptian monks often entered into contracts with other monks
or members of civil society. Monks appear in numerous deeds of sale, loans, or leases of every
kind of property. Monasteries, sometimes founded by private citizens on their own land and
thus considered private (eg. inherited by the heirs of a founder), could be also sold to lay people.
Cf. the will of Abraham of Hermonthis, P. Lond 177, or SB I 5174-5175, the papyri from the
sixth century, repoting the selling of some cells within the Melitian monastery of Labla (Haw-
warah) by a monk who joined another community.

7 Cf. Forthcoming article M. Chmielarz, Ochrona drzew w Egipcie bizantyriskim, considering
protected trees used in boatbuilding.

8 Cf. P.Oxy. XLI 2969, 2993, 2994.

9 On the concept of justice in Ambrose’s thought ¢f. K. 1lski, Idea jednosci politycznej, spolecznej
i religijnej w swietle pism Ambrozego z Mediolanu, Poznari 2001, p. 244-255.
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a general rule. Ambrose demanded that this should be applied in every situation of social
life, so it would become the rule establishing the community of the human race (sociezas

generis humant):

Tustitia igitur ad societatem generis humani et ad communitatem refertur.
[...] communitatem ad societatem nostram adiuvat, excelsitatem tenet, ut
suo iudicio omnia subiecta habeat opem aliis ferat, pecuniam conferat, of-

ficia non abnuat, pericula suscipiat aliena'.

When Ambrose speaks about societas generis humani, the community of human kind,
not about societas civium, the community of citizens, he defines a much wider circle of
possible integration than the one defined by the formal aspects of Roman citizenship. Of
course, the claim that this wider understanding of community should also apply to the
requirements of iustitia had to be based on more general premises than Roman law. For
that reason, the divine law appeared more appropriate. The view that the virtue of justice
is a rule of social life was so demanding that Ambrose suggested it could only come from
God, i.e.,in Church. In Ambrose’s writings we can find the first known ideological con-
nection between baptism and the concept of justice'. He also asserted that the Church
is the best space for shaping iustitia. Sources of justice were seen in Christ, the founder
of the Church. Even though the circulation between two spaces, earthly and heavenly,
became the destiny of the Church, one cannot doubt that the real dimension of social
life should come under the declared rules of justice, at least as a postulate of common life
and the work of Christians. The visible and invisible quality of the Church, its temporal
and eternal character, were by no means mutually exclusive, they were a natural, neces-
sary and inevitable outcome.

Any virtue based only on law-terms could prove insufficient when the limits of Ro-
manitas were exceeded. The christian 7ustitia exceeded all limitations: territorial, ethnic,
social and psychological. It became the basic rule of the whole human community™,
because a human could only expect help from another human®. This postulate contained
a clear aspect of social help, because Ambrose, when defining the laws of nature, pointed
at common ownership of property". Possession of common goods established not only
the foundation for social welfare and redistribution of goods, but also gave some sense

of community. People are obligated to uzifitas communis: the mutual possession of goods.

10 Ambrose, De off. 1,130.

11 De sacramentis 1, 5,15: Vide, quia omnis iustitia in baptismate constituta est.

12 Ambrose, De off. 1, 118: Iustus communia pro suis habet, sua pro communibus, iustus ipsum prius
quam alios accusat; correction of Cicero’s U communibus pro communibus utatur, privatis ut suis,
off- 1, 20.

13 Cf. Ambrose, De gff- 1, 134.

14 Cf. Ambrose, De gff 1, 132.
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'This ought to relate to both: res publicae and res privatae, but — it should be stressed —
Ambrose’s concept of iustitia does not question the laws of private property, it only
changes the way of thinking from individualistic to social. Members of communio had
to be useful to all. If, in Ambrose, we can notice such an understanding of the laws of
nature that is based on divine laws, or even that those two are constantly intermingling,
it should be considered as reminiscent of the stoic views represented by Cicero.

Cicero presumed that some cosmic creative forces (in Ambrose’s view — divine forces)
gave people all kinds of goods to use, at least as long as people remain people (quae in
terris gignantur, ad usus hominum omnia creari). Ambrose points out that the divine law is
often broken by usurpatio — the contrary to nature attachment to the property itself. This
term opposes Cicero’s vetus occupatio®. Both authors had an unquestionably high regard
for common goods and the feeling of community they create, but Ambrose underlines
more the criticism of individualistic behaviour in the narrow sense of ownership of per-
sons or families and in the much broader sense of redistribution, considering the whole
world (zerra, mundus, commune omnibus).

'The Fathers of the Church saw at least two reasons for establishing the human com-
munity. The first one, the natural one, followed the unity of human kind and resulted
from the common beginning of everyone, as the same nature is mother for all people, there-
Jfore we are all brothers, because we were born _from the same mother and by the same law we
became kindred®. This view is clearly of stoic origin, even though christian argumentation
traces it back to the common provenance of Adam and Eve. The second reason is super-
natural — the solidarity of the human race as the consequence of redemption, which did
not stem from the laws of nature nor from human will. Every virtue is given to humans
in order to serve others. Ambrose reminds us of a common duty to support each other
and criticises tendencies to create closed social circles, visible also in the attempts of
members of the Church to isolate themselves from the rest of society.

By the laws of nature, a human is called to be a member of a community. The prosper-
ity of an individual is therefore dependent on the prosperity of all. Ambrose refers to
Cicero and his view of iustitia as most important for the community, but he postulates
at the same time, that Christians keeping the old classical definition of private property
should give everything at their disposal to all members of the community. It does not
neccessarily mean giving away one’s goods or obtained products but only those common

in commercial exchange or mutual help. Thus 7ustitia was not an individual virtue — it

15 Cf. Ciceron, off. 1, 21: Sunt autem privata nulla natura, sed aut vetere occupatione, ut qui quondam
in vacua venerunt, aut victoria, ut qui bello potiti sunt, aut lege, pactione, condicione, sorte; ex quo
Jfit, ut ager Arpinas Arpinatium dicatur, Tusculanus Tusculanorum; similisque est privatarum posses-
sionum discriptio. Ex quo, quia suum cuiusque fit eorum, quae natura fuerant communia, quod cuique
optigit, id quisque teneat; e quo si quis sibi appetet, violabit ius humanae societatis.

16 Ambrose, De Noe 26, 94.
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was a quality of the society. Citizens should live in unity with the laws of nature, because
these create, according to Ambrose, some model of balance in social relations.

Most of the Fathers of the Church, with Ambrose in the foreground, believed that the
world was created for everyone and the earth should be of use for all humans (in com-
mune omnibus [...] terra fundata est). This idea could leave the impression of disregard or
even violation of private property, but it was certainly not an expression of any negative
attitude of the Church to private property itself.

'This can undoubtedly be seen in the fourth century synodical acts, especially the syn-
od held in Gangra in around 340 which excommunicated the followers of the monk
Eustathios from Sebaste. The extant synodical letter proves that his heresy, popular with
some ascetics in the Syriac speaking part of the empire, undermined the social order in
many ways: the monks did not obey the officialy approved calendar of fasts, did not eat
meat at all, did not participate in liturgy in churches, at the same time performing some
liturgical activities in cloisters without an assigned presbyter and omitting the bishop’s
mediation in the distribution of offers, therefore usurping the space, duties, and main-
tenance of the Church’s hierarchs. Indeed, the concern for the fixed order, both clerical
and civil, caused the bishops to excomunicate Eustathios. The danger to the known and
well-established social order was seen in his condemnation of marriage (especially the
marriage of clergymen) as an institution of lesser value than virginity or celibacy. His as-
cetic followers walked out on their husbands and wifes, abandoned their children and —
in the case of slaves — their masters, and tried to differ from the rest of the priesthood by
dressing differently in the foreign manner, which was heavily criticised in the synodical
letter and in some of the extant canons. The important part of the bishops’ testimony also
considered another view of Eustathios that influenced social relations — the contempt
for private property and total rejection of wealth. He declared a rather radical form of
ascetics that involved resigning from every form of social relation and leaving every
earthly possession behind under threat of eternal damnation. It seems that his followers’
livelihood came from offers usually reserved for the Church. The bishops assembled in
Gangra, in an epilogue to the canons, concluded that the Church does not discard nor
condemn ascetics — it rejects only those who were driven to an ascetic life by pride and
tried to elevate themselves above the rest, and did not exercise ascesis by the rules of the
Sacred Script. However, they stressed at the same time that while respecting resignation
from mundane goods, the Church does not hold ownership nor wealth in contempt, as
long as possessions go hand in hand with justice and charity".

Of course, the relation to wealth, at least in canonical law, had to be expressed carefully
and considering the continuous post-stoic tradition, subjected to some moral conditions,

such as, for example, good will. One can observe this phenomenon in the acts of synod

17 Acta Synodalia ann. 50-381. Dokumenty synodéw od 50 do 381 roku, t. I, ed. A. Baron, H. Pi-
etras, Krakéw 2006, p. 122-128.
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held in Sardica at the turn of the years 343 and 344. During this assembly, bishop Hosius
proposed a rule concerning the election of bishops®™. If a rich man applied, he should
neither receive approval nor promotion if he had not previously fulfilled the function
of lector, diacon and presbyter. Every stage of his career should last a certain period, so
he could prove his character, his endurance, nobility, respectability in manners and true
faith. One cannot elect a bishop precipitously and irresponsibly — the test of time will
reveal everyone’s true character and way of life. Only two groups of people were treated
with such suspicion by members of this synod: the wealthy and lawyers. The proposition
of bishop Hosius was approved without any objection.

It seems that the possible connection between wealth and immorality was a common
opinion in the fourth century and the obvious relationship between those two qualities
could also be a political argument — the opponents of St. Atanasius at the synod held in
Alexandria swore that the bishop was a man of wealth and capable of anything. The view
of rich men as being immoral found its culmination in the acts of the synod in Carthage
in 401, which declared:

On account of the afflictions to the poor by whose troubles the Church is worn out
without any intermission, it seemed good to all the Emperors be asked to allow
defenders for them against the power of the rich to be chosen under the supervision
of the bishops”.

Of all the Fathers of the Church, the most critical stand on wealth owners was taken
by St. Jerome, who, in his commentary on Jeremiah 2.6 admitted the truthfulness of the
old saying of the philosophers: Omnis dives aut iniquus, aut haeres iniqui (every rich man
is unjust or the heir of an unjust oné). It is by no means an isolated assertion — the same
statement with some additional epiteths, like #he tabernacle of demons — for those who
work for honors or riches?, appears in others commentaries and treatieses of Jerome.
His criticism comes from the concept of iniquity as an attribute of every possession. It is
not only the common belief that the rich fi// their houses through the plunder and losses of

others (Et aliorum damnis atque dispendiis suas complent domos |[...]), it is a more complex

18 1bid, The Synod of Sardica, canon I1.10.

19 Canon X of Carthage: Nicene and Post-Nicene Fathers, transl. by P. Schaff, [in:]7he Seven Ecu-
menical Councils, New York 2007, p. 479.

20 Jerome, Commentary on Jeremiah 2.6, ed. PL vol. 24, col. 747 B-C.

21 Jerome, Commentary on Habakkuk 2.3, ed. PL vol. 25, col. 1316 C: Daemones intelliguntur, quo-
rum fit tabernaculum quicumque in hoc saeculo propter honores et divitias laborarit: quod significanter
sub uno verbo iniquitatis ostenditur, Omnis enim dives, aut iniquus, aut haeres iniqui est, transl. by
J.A. Ryan, Alleged Socialism of the Church Fathers, St. Louis 1913, p. 78: Those who work for honors
or riches in this world become the tabernacles of demons; this is significantly shown by the one word
iniquity, for every rich man is either unjust or the heir of an unjust one.
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idea, traces of which were already present in Platonics, that al/ riches come from iniquity.
For Jerome and many after him, it was obvious that unless one was the loser another could
not be the gainer. Those two features — the fear of depravation that wealth carries and
the belief that wealth is generally bulit on the unhappiness of others and is somehow
connected to injustice — became characteristic of the christian ascetic throughout the
following centuries.

One should notice that the views of Ambrose, so closely connected to stoicism and
the general critisism of wealth, were not universally accepted. Shortly after, St. Augus-
tine noted the following concerning Donatists’ claims on Church property:

Look, there are the villas. By what right do you protect those villas? By divine or
human right? Let them reply: Divine right we have in the Scriptures; human right
in the laws of the king. On what basis does anyone possess what he possesses? Is it
not by human right? By divine right, The earth and its fullness belong to the Lord
(Ps.24,1). God made the poor and the rich from the one clay, and the one earth sup-
ports both the poor and the rich. Nevertheless, by human right one says, This villa is
mine; this house is mine; this servant is mine. Thus, by human right, by the right of
the emperors. Why? Because God has distributed these same human rights through

the emperors and kings of the world®.

For Augustine, as for stoics, property itself had no moral value and wealth could not
be a reason for condemnation. Every law regulating private ownership was sanctioned
by the emperor, and thus could not be not understood as a ‘natural’ right, even though
it could be traced back to God’s creation and universal values as for moderation and the
ability to recognise the proper use of everything that Augustine strongly believed in*.

In Augustine’s writings and his concept of iustitia we can also find some universal,
higher order owing to the distribution of goods, for justice issues from the proper and
just sharing of those things necessary for life, as God freely distributes air, water, and
light. The right order of things, and its consequence — true peace — is an attribute of the
City of Heaven — the ultimate goal of human existence. But just sharing should not be
understood too literally — St. Augustine, who came from a rich family himself, never
questions that there are those who have more than others and never condemns them

a priori:

22 Jerome, ¢p. 120.1, col. 984: [...] omnes enim divitiae de iniquitate descendunt et nisi alter perdierit,
alter non potest invenire, transl. by J.A. Ryan.

23 Tractate VI on the Gospel of John. Cit. per: R.J. Dougherty, Catholicism and the Economy: Augustine
and Aquinas on Property Ownership, Journal of Markets & Morality No. 6, 2, 2003, p. 479-495,
who gives also a detailed analyse of this passage at p. 481-483.

24 Ibidem, p. 483.
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Do not take what I have said, brethren, in such a way, as if God does not hear those
who have gold and silver, and a household, and farms, if they happen to be born into
this estate, or hold such a rank in the world: Only let them remember the Apos-
tle’s words: Charge those who are rich in this world, that they be not highminded
(1 Tim. 6:17). For those that are not highminded are poor in God, and to the poor

and needy and those in want he inclines his ear®.

'The main difference between the rich and the poor is that every good deed concern-
ing possession can be done by a rich man in will and deed, but by a poor man only in will®.
'The existence of private property was never undermined, even by such fiery statements

urging almsgiving as the one of St. Basil of Caesarea, who said:

The bread in your cupboard belongs to the hungry man; the coat hanging in your
closet belongs to the man who needs it; the shoes rotting in your closet belong to
the man who has no shoes; the money which you put into the bank belongs to the

poor. You do wrong to everyone you could help but fail to help?.

Of course, the Fathers of the Church had to find some compromise between the New
Testament’s calling to leave everything and follow Jesus and the right to possess and to
use God’s creations according to their purpose. The renouncement of earthly posessions
became highly praised but voluntary. Ownership itself became morally neutral. Even
someone as critical towards wealth as St. Jerome during his studies of Scripture was
supported by wealthy widows and saw nothing wrong in the contribution of private

fortunes to the prosperity of the Church.
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Malgorzata Chmielarz — Doctoral Degree Cantidate at the Faculty of History at the
Adam Mickiewicz University Poznan.

Kazimierz Ilski — Professor of History, Dean of the Faculty of History of the Adam

Mickiewicz University Poznan.

25 Augustine, Enarrationes in Psalmos 5.3, [in:] Augustine: Expositions on the Book of Psalms, Nicene
and Post-Nicene Fathers, trans. A.C. Cox, Masstricht 1995, p. 410.

26 R.J. Dougherty, op. cit., p. 484.

27 Basil of Caesarea, Homilia in illud dictum evangelii secundum Lucam: Destruam horrea mea, et ma-

Jora edificabo: itemque de avaritia 7, col. 276B-277A. Cf. also Sermon to the Rich, col. 277C-304C.
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SUMMARY
Church Fathers on ownership
'The study aims at an analysis on the concept of ownership in the selected Church Fathers’ works.
The authors focus on the work of Saint Jerome Saint Basil of Caesarea , Ambrose and Augustine,
presenting the concept of ownership in the middle ages.

Keyworps: Church Fathers, ownership, middle ages



MaAciey MATACZYNSKI

What Did the European Community Founders Actually
Mean by Saying That the Treaties Shall in No Way Prejudice
the Rules in Member States Governing the System of
Property Ownership? Analysis of Article 345 TFEU*

I am grateful for yet another invitation to speak at a Polish-Russian conference in Ob-
rzycko. I would like to use this opportunity, in connection with the subject of the present
conference — which is ownership — to discuss Article 345 of the Treaty on the Function-
ing of the European Union (Hereinafter: 7FEU or Treaty). This is the sole provision refer-
ring to the subject of ownership in general terms (not intellectual property or immovable
property) in the whole Treaty. Yet it is very ambiguous, and its ambiguity creates many
normative puzzles and also enhances the picture of Community/Union law as lacking

clear and precise reference to the private laws of its Member States.

1. General comments

The historical context of the adoption of Article 345 of TFEU is quite useful in un-
derstanding the role of this provision in the TFEU structure. The social and political
environment in which EU law is currently applied has undergone significant changes in
comparison to how the situation was in the middle of the 1950s. In particular, the cur-
rently prevailing opinion in Europe is that private ownership is superior in comparison
to state (public) ownership. The public debate has shifted more to the issue of fund
distribution, leaving the problems of the ownership of the means of production aside.
In consequence, one may dare to offer the conclusion that the role set by the drafters of
Article 83 of the ECSC Treaty was slightly different from the role this provision plays
today. Given the judicial practice of the Court presented below, it seems that Article 345

1 In preparing this article I have relied to the large extent on my previous publication: Komentarz
do artykutu 345 [in:] Traktat o Funkcjonowaniu Unii Europejskicj, red. A. Wrébel, D. Kornobis-
Romanowska, J. Lacny, t. ITI, Warszawa 2012, p. 1072-1082.
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cannot be assigned any normative importance, as a certain type of treaty super-deroga-
tion. It is the Court’s well-established opinion that this provision does not exempt public
enterprises from the scope of the application of particular provisions of the Treaty (Ar-
ticle 34,63,102,106,110). Public and private entities, according to the Court of Justice of
the European Union (Hereinafter: the Court or ECJ), are to be treated in an equal manner.

However, the thesis on the fundamental importance of this provision does not with-
stand the test of a review of the Court’s judicial practice. In the majority of cases exam-
ined by the Court, parties relied on Article 345 rather in terms of a defensive argument,
which was usually rejected anyway. This was the case, infer alia, in actions aiming to
declare the Commission’s decisions on competition law as invalid?, actions concerning
state aid’, actions aiming to repeal directives or regulations* or in actions brought by the
Commission on the grounds of Article 258°. Sometimes the Court does not refer to the
charge of violation of Article 345 at all®.

However, Article 345 may play a certain normative role if a strictly linguistic interpre-
tation is applied — as a provision leaving the exclusive competence to determine the area
of ownership rights in the sense of private law regulations to particular member states,
especially during the debate on the integration of private law, or, even more so, introduc-

tion of a European Civil Code.

2. Evolution

Article 345 is based directly on the text of Schumann’s declaration. The relevant frag-
ment from the speech by the French Minister of Foreign Affairs of 9 May 1950 reads:
The institution of the High Authority will in no way prejudge the methods of ownership of
enterprises (Fr. L'institution de la Haute Autorité ne préjuge en rien du régime de propriété

2 T-196/04 Ryanair, item 65.

3 C-457/00 the Republic of Belgium vs. Commission, item 44; C-66/02 The Republic of Italy vs.
Commission, item 128; combined cases T-228/99 and T-233/99 Westdeutsche Landesbank Gi-
rozentrale and Land Nordrhein-Westfalen vs. Commission, item 194-198 and 234-274; C-482/99
The Republic of France vs. Commission, items 26 and 30 — in the last two cases the Court agreed
with the reservations submitted by the plaintiffs and repealed the decisions; combined cases
C-442/03 P and C-471/03 P P&SO European Ferries (Vizcaya) SA and Diputacion Foral de Viz-
caya vs. Commission, items 20 and 30; the opinion of advocate general Tizzano of 9 February
2006 in combined cases C-442/03 P and C-471/03 P&O European Ferries (Vizcaya) SA and
Diputacion Foral de Vizcaya vs. Commission.

4 E.g. the directive restricting marketing activities for tobacco products, see C-491/01 British
American Tobbaco, items 143 and 146148 or the regulation on a European cooperative, see the
opinion of the Advocate General Stix-Hackl to C-436/03 PE ws. Council, items 69 and 70.

5 C-503/04 Commission vs. Germany, items 31 and 37.

6 C-97/98 Peter Jigerskiold vs. Torolf Gustafsson, item 12.
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des entreprises). A rule worded in a similar way was included in Article 83 of the ECSC
Treaty (The establishment of the Community shall in no way prejudice the system of ownership
of the undertakings to which this treaty applies). One should remember that, at the begin-
ning of the 1950s, state owned companies in the coal and steel industries were as com-
mon as privately owned ones. For instance, France nationalised its coal industry shortly
after the end of World War II. Equally, state-owned companies were in the majority in
Italy. Article 83 of the ECSC Treaty was to legitimise this status’. As shown by the pre-
paratory documents, this rule was supposed to be worded in the same way in the EEC
Treaty. According to the version submitted to the committee drafting the Treaty, this
provision was to be worded in the following way: The institution of the High Authority
will in no way prejudge the methods of ownership of the means of production in the Commu-
nity (Fr. Le présent Traité ne préjuge en rien le régime de propriété des moyens de production
existant dans la Communauté). One may wonder whether the use of the Marxist category
of the means of production in the draft, disregarding at the same time the specification of
the form of ownership of enterprises, was not designed to solicit the support of socialist
political movements in the parliaments of the states negotiating the treaty, as they were
sceptical about the idea of European integration®. There are opinions in the literature
that the purpose of Article 345 was to leave the freedom to nationalise certain sectors of
the economy to member states’. Only in the final version of the treaty submitted to the
Committee of the Delegation Leaders on 6 March 1957 did the reference to the owner-
ship of enterprises (the means of production) disappear™. It has been indicated that this
was due to a broadening in the scope of the regulations of the EC Treaty, which did not
refer exclusively to enterprises™

As a result of the coming into force of TL, Article 345 was amended only slightly,
i.e. the plural form was introduced (Zhe Treaties shall in no way prejudice instead of The
Treaty shall in no way prejudice used in the previous version), which is an extension of the
effective power of the provision to the two treaties in force. The remaining part of the

provision remained unchanged.

7 P. Herzog et. al., The Law of the European Economic Community. A Commentary on the EEC

Treaty, New York 1981, p. 6-167.

8 For more on the Marxist theory of ownership, v. M. Bednarek, Przemiany wlasnosci w Polsce,
Warszawa 1994, p. 13, and, most importantly, K. Marx, Kapital, Warszawa 1959, p. 368-369.

9 P. Herzog et. al., op. cit., p. 6-164.

10 S. Neri, H. Sperl, Traité instituant la CEE, Travaux préparatoires, Luxembourg 1960, p. 410.

11 V. the opinion of the advocate general Ruiz-Jarabo Colomer C-367/98 Commission vs. the Re-
public of Portugal; C-503/99, Commission v. the Kingdom of Belgium and C-483/99 the Commis-
sion vs. the Republic of France, items 45-51.
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3.'The nature of the provision

No direct effect. As shown by the judicial practice of the Court of Justice, Article 345
is usually relied on by member states, which treat this provision as a derogation from
particular treaty norms (e.g. Article 63 or Article 102). Private entities rely on Article 345
only in exceptional cases (see the case T-362/04 Mnin). Assuming that the direct effect
of European law norms means that they may be an independent source of rights and
obligations for entities (natural and legal persons)™, one should conclude that Article 345
does not have a direct effect. This is a consequence of the fact that Article 345 will never
be applied independently. Its very nature determines its function as that of a meta-norm,
outlining the limits of the applicability of EU norms. At the same time, we may come
across a situation where an entity relies on Article 345 to prevent the application of EU
norms to itself, beyond the scope reserved to the member states under Article 345. In
this sense, Article 345 may be the source of the entity’s right to request that an EU norm
imposing obligations or restricting its rights is not applied to it. This situation though,
may not be referred to as a direct effect of Article 345.

4. Systemic context

Article 345 is found in the seventh part of the TFEU (previously the sixth part of the
TEC) entitled General and final provisions. In his opinion, the Advocate General Ruiz-
Jarabo Colomer points out that both the placement of the provision (in a footnote the
advocate clearly speaks of — wording it in an arithmetical manner — exclusion before the
brackets) and its unconditional tone (expressed by using ‘in no way’) determine its basic
significance®.

In the literature it is assumed that the rules regarding ownership rights in the scope
covered by the Treaty should be construed as all significant elements of ownership-relat-
ed rights in the constitutional sense. Therefore, they include both provisions governing
private ownership, expropriation or other forms of the socialisation of assets, and provi-
sions setting limits for the use of ownership. Nationalisation, as a rule, is treated as an
internal issue for every state. However, any nationalisation which would undermine the

very foundations of the market economy in a specific state is considered inadmissible*.

12 S. Biernat, ]. Barcz et. al., Prawo Unii Europejskiej. Zagadnienia systemowe, Warszawa 2002, p.
242.

13 'The opinion of the Advocate General Ruiz-Jarabo Colomer of 3 July 2001 to the case C-367/98
Commission vs. the Republic of Portugal, C-503/99 Commission vs. the Kingdom of Belgium and
C-483/99 the Commission vs. the Republic of France, item 45 et seq.

14 B. Kordasiewicz, M. Bednarek, Polskie prawo obrotu gruntami na tle standardow europejskich
i postanowien wigzqcych Polskg umow migdzynarodowych (raport koricowy), Studia Prawnicze vol.
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It is claimed that due to the exceptionally vast scope of the application of this provision,
its linguistic interpretation is not sufficient: the concept of ownership is used here not

only in a legal, but, above all, in an economic context®.

5.'The application of Article 345 to special objects of ownership rights

5.1 Intellectual Property

The authors of Article 345 probably intended to ensure the neutrality of EU law with
respect to forms of ownership, especially as far as enterprises are concerned. Meanwhile,
this provision has played an important role in the dispute concerning the scope of the
execution of exclusive rights under patents, trademarks and other intangible assets. An
example of the application of this provision in this context is the case 24/67 Parke, Da-
vis & Co. p. Probel et al., concerning a Dutch patent for the production of an antibiotic
called Chloramphenicol, owned by an American company, Parke, Davis & Co. Due to
the lack of patent protection for pharmaceuticals in Italy in 1960s, Prébel manufactured
and marketed Chloramphenicol in this country without Parke, Davis & Co.’s consent.
In collaboration with other companies, it also attempted to sell the medicine produced
in Italy in the Netherlands, also without Parke, Davis & Co.’s consent. The latter compa-
ny submitted a claim requesting that the violation of its exclusive rights be discontinued,
while Probel defended itself by claiming that the actions of the patent owner violate the
freedom of movement of goods and form an abuse of the entity’s dominant position. The
Court — taking into account the nature of the ownership right under the ex Article 295
and current Article 345, including exclusive rights under patent (and this is the provi-
sion the advocate general Romer explicitly referred to) — found that the entity entitled
to rights under the patent could exercise its rights in order to object to the import of
protected goods from another state where such patent protection was unavailable and
that such an action does not violate the freedom of movements of goods or an abuse of
the dominant position in the meaning of Article 102'. The ex Article 295 and current
Article 345 were also relied on in many other cases, e.g. 78/70 Deutsche Grammaophon
vs. Metro-SB-Grossmarkt or 15/74 and 16/74 Centrafarm BV et al. wvs. Sterling Drug Inc.
(in reference to compulsory licenses, see C-235/89 Commission vs. The Republic of Italy,
C-30/90 Commission vs. the United Kingdom). In these cases we can observe a certain
shift of focus. Namely, the Court found that the ex Article 295 and the current Arti-

1,1996, p. 245; P. Herzog et. al., ap. cit., p. 6-174.

15 J. Thiesing, H. Groeben, J. Thiesing, C.-D. Ehlermann ez. al., Kommentar zum EWG-Vertrag,
Baden-Baden 1983, notes to Article 222.

16 L. Giliciniski, Wykonywanie praw wlasnosci intelektualney w prawie Wspolnoty Europejskiej,
Warszawa 1997, p. 36.
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cle 345 cannot be construed as granting the local legislator the competence to adopt legal
measures which could violate the free flow of goods in the common market in the way
stipulated by the Treaty in reference to industrial property. The ECJ adjudicated likewise
in the case C-350/92 Spain ws. the Counci/ " 'To sum up, given the currently binding law,
the Court assumes that Article 345 does not exempt the issue of exercising exclusive

rights in the area of intellectual property from the scope of application of EU law.

5.2 Mandatory re-organisation of state monopolies (relationship between
Article 345 and Article 37)

Article 37 obliges the member states to reorganise their state monopolies, in order to en-
sure that there is no discrimination between the citizens of member states with respect
to the procurement and marketing of goods (see the commentary on Article 37). The
relationship between the ex Article 295, currently Article 345 and ex Article 31, currently
Article 37, was commented on by the Advocate General Léger in his opinion. It is his
belief that Article 37 in conjunction with Article 345 cannot be interpreted as an obliga-
tion, introduced by the Treaty, to liquidate entities holding exclusive rights. Nevertheless,
the obligation to adjust state monopolies operating in the area of trade in a way which
ensures a lack of discrimination between the citizens of members states with respect to
the procurement and marketing of goods, which results from Article 37, may lead to the
order of waiving certain exclusive rights. Examples from the Court’s judicial practice
include the exclusive import or export rights to particular goods®. In the case C-438/02,
the Court found the state monopoly of certain entities for the retail trade in pharmaceu-

ticals in Sweden incompliant with Article 37.

5.3 Golden shares (relationship between Article 345 and Article 63)

On 4th June, 2002, and 13th May, 2003, the ECJ issued five judgements in cases in-
stituted on the basis of actions brought by the Commission vs. the Republic of Portugal
(C-367/98), the Kingdom of Belgium (C-503/99), the Republic of France (C-483/99), the
Kingdom of Spain (C-463/00) and the United Kingdom (C-98/01) All of them pertained
to the issue of golden shares. Despite having conducted privatisation processes, many
European states retained control of the companies created as a result of the privatisa-
tion of state enterprises. At the end of the 1990s, the Commission decided to institute
proceedings against some member states, putting forward a charge that the scope of
the rights such states enjoy in companies created as a result of the privatisation of state
enterprises violates the rule of the free flow of capital. The factual circumstances in all

five cases boiled down to the following issue: the internal laws granted special compe-

17 In reference to the prohibition of discrimination v. C-92/92 and C-326/92 Phil Collins.
18 V. the opinion of the advocate general Léger to the case C-438/02 jklagaren vs. Krister Tanner,
item 41.
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tences within the privatised enterprises to public authorities. Such competences usually
involved the right to veto selected decisions made by the company authorities or the
retained right to appoint a specified number of members of the company authorities.
According to the Commission, maintaining such rights hinders investments in priva-
tised enterprises, thereby discouraging investors from other member states from invest-
ing their funds, and, in consequence, makes the free flow of capital illusionary. In their
defences, the member states pointed out that the restrictions of freedoms which could
result from adopting the disputed provisions were justified by the necessity of ensuring
public safety and the over-riding requirements of public interest, stipulated by Article
65(1), which involve, infer alia, ensuring uninterrupted supplies of energy. According
to such states, the measures which had been adopted were proportional and sufficient
to attain the intended objective. Moreover, the states relied on the rule of neutrality
with respect to the ownership system in the member states, stipulated by ex Article 295
and current Article 345". The Advocate General, Ruis-Jarabo Colomer, agreed with this
argumentation in his opinions for the cases Commission vs. the Republic of Portugal
(C-367/98), the Kingdom of Belgium (C-503/99), the Republic of France (C-483/99), the
Kingdom of Spain (C-463/00) and the United Kingdom (C-98/01). The Advocate General
pointed out that the regulation of ex Article 295 and current 345 ensures the neutrality
of EU law with respect to the ownership of enterprises construed in the economic sense
as the means of production. He found that the go/den share rules in force in such member
states should be considered compliant with community law, specifically on the grounds
of ex Article 296 and current Article 345. Since, if a member state may, in compliance
with the Treaty, decide to privatise state enterprises, one should assume — by consistent
application of the rule who may do more may also do less — that the state may also equip
its administration bodies with special competences concerning a privatised enterprise®.

In all five cases the Court found that the provisions of the member states challenged
by the Commission constituted restrictions to the freedom of capital flow since they
hindered its execution, thereby discouraging investors from other member states from
investing their funds and making the freedom of capital flow illusory. According to the
EC], there is no doubt that the goal of the provisions challenged in the aforementioned
cases, i.e. securing the supply of energy in case of a crisis, should be classified as a goal
justified by the public interest. However, the Court emphasised that the requirements of
the public interest, being an exception to the fundamental rule of the freedom of capital
flows, must be interpreted in a strict manner so that their scope could not be determined

unilaterally by a member state without any control on the part of the community insti-

19 C-465/00 Commission vs. the Kingdom of Spain, item 41.

20 The opinion of the advocate general Ruiz-Jarabo Colomer to cases C-367/98 Commission vs. the
Republic of Portugal; C-503/99, Commission «v. the Kingdom of Belgium and C-483/99 the Com-
mission vs. the Republic of France, item 45.
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tutions. Public interest requirements may be relied on only if an actual and sufficiently
serious threat to a basic social interest is at stake. Consequently, in the Court’s opinion,
it was necessary to examine whether the measures adopted by a member state allow for
ensuring the minimum supplies of energy in the case of an actual and serious threat
and whether they do not go beyond what is necessary to attain this goal. As a result of
the analysis performed, the Court found that only the Belgian provisions correspond to
these requirements.

As far as the argumentation based on the neutrality of the Treaty with respect to forms
of ownership is concerned, member states are not allowed — in the Court’s opinion — to
rely on the rules concerning ownership rights which are in force in member states in
order to justify hindrances in exercising the freedoms guaranteed by the Treaty, caused

by granting excessive privileges to the state as a shareholder of privatised enterprises™.

5.4 Real estate (relationship between Article 345 and Article 63)

In the case 182/83 Fearon vs. Irish Land Commission, the Court found that despite the
fact that pursuant to ex Article 296, currently Article 345, the rules of law governing
ownership rights have been reserved to the exclusive competence of member states, this
provision does not exempt such rights from the effective scope of the basic Treaty rules®.
'This thesis was reiterated in the case C-302/97 Klaus Konle vs. the Republic of Austria. The
reference for a preliminary ruling submitted by the Austrian court referred to the scope of
restrictions applicable to real estate transactions admissible under ex Article 56, currently
Article 63 of the Treaty. Pursuant to Article 9(1a) and Article 12(1) of the Austrian act on
the transfer of land in Tyrol of 1996, a buyer of real estate located in Tyrol must obtain
a relevant permit. The permit is granted on condition of proving that the purchased real
estate will not be used as a so-called secondary residence®. This restriction was a con-
sequence of the Austrian government’s policy aimed at ensuring that Tyrol would be
inhabited by a stable population running businesses in other sectors, independent from
tourism. Klaus Konle, a citizen of Germany, bought a plot in Tyrol and intended to move
there, but a competent administrative authority refused to grant him a permit. Konle

appealed to a higher authority and, as a consequence of subsequent proceedings, the

21 C-483/99 Commission vs. the Republic of France, item 44; C-503/99 Commission vs. the Kingdom
of Belgium, item 44; C-463/00 Commission vs. the Kingdom of Spain, item 41; likewise C-174/04
Commission vs. the Republic of Italy; the opinion of Advocate General Kokott to C-174/04 Com-
mission vs. the Republic of Italy, item 24 and 47, C-326/07 Commission vs. the Republic of Italy; the
opinion of Advocate General Colomer to C-326/07 Commission ws. the Republic of Italy, item
6 and 35-42. From more recent cases: the judgement issued in the case C-171/08 Commission
vs. the Republic of Portugal and the judgement issued in the case C-543/08 Commission vs. the
Republic of Portugal.

22 182/83 Fearon wvs. Irish Land Commission, item 7.

23 C-302/97 Klaus Konle vs. the Republic of Austria, item 11.
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Regional Civil Court (Landesgericht) in Vienna referred to the Court for the preliminary
ruling. In its judgement the Court found that despite the fact that pursuant to ex Article
295, currently Article 345, the rules governing ownership rights have been reserved to the
exclusive competence of the member states, this provision does not exempt such rights
from the effective scope of the basic Treaty rules. Thereby the Tribunal presented its
position in response to the stance of the governments of Greece and Austria, willing to
exempt the issue of granting permits for the acquisition of real estate by administrative
authorities of particular member states from the jurisdiction of the Court (items 37 and
38). The Tribunal found that the Austrian act violates the freedom of capital movement.
A similar position was presented in the combined cases C-515/99, C-519/99 to C-524/99
and C-26/99 to C-540/99 Reisch et al (items 28-31) and C-300/01 Salzmann (item 39);
C-213/04 Ewald Burtscher and C-452/01 Ospelt (item 24).

In the case 309/96 Annibaldi vs. Sindaco del Comune di Guidonia and Presidente Re-
gione Lazio, the Court examined Italian provisions introducing restrictions of ownership
rights due to the establishment of a landscape and archaeological park. It found that
these issues, in view of Article 345, are reserved to the competence of member states due
to the lack of detailed provisions of the community law on expropriation, and taking
account of the fact that the provisions establishing common organization of agricultural

markets do not govern the issues of agricultural property ownership (item 23).

5.5'The abuse of a dominant position (relationship between Article 345 and
Article 102)

'The case 41/83 the Republic of Italy vs. Commission referred to the Commission’s decision
declaring that the British state telecom company had abused its dominant position. The
plaintiff claimed that ex Article 295, currently Article 345, allows for the establishment
of state monopolies, thereby exempting them from the application of ex Article 82, cur-
rent Article 102. Moreover, relying on ex Article 295, currently Article 345, Italy found
that the operation of a public enterprise cannot be examined from the perspective of ex
Article 82, currently Article 102 (items 13 and 21). The Tribunal dismissed the case, since
it did not consider the activity the case pertained to as a state monopoly. However, one
should note that in the grounds to the judgement, the Tribunal did not reject expres-
sis verbis the opinion presented by Italy as to the relationship between Article 345 and
Article 102.

In the case C-163/99 the Republic of Portugal vs. the Commission, while examining
the action submitted by Portugal against the decision of the Commission prohibiting
certain methods of setting airport charges by the company managing airports as incom-
pliant with ex Article 82, currently Article 201 and ex Article 86(1), currently Article
106(1), the Court explicitly found that Article 102, referring to the abuse of a dominant
position, is applicable to all entrepreneurs enjoying a dominant position, regardless of
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whether they are privately or state-owned. Therefore, Article 345 does not preclude the
application of Article 102 in relation to public enterprises (in this respect see also e.g.
C-92/92 and C-326/92 Phil Collins). As far as more recent opinions are concerned, see
the opinion of the Advocate General Mazidk on the case C-52/09 Konkurrensverket vs.
TeilaSonera AB (item 27).

5.6 Enterprises enjoying special or exclusive rights (relationship between
Article 345 and Article 106)

The Advocate General Rieschl, in his opinion referring to the combined cases 188/80-
190/80 zhe Republic of France, the Republic of Italy and the United Kingdom vs. Commission,
found that ex Article 295, currently Article 345, imposes restrictions on the Commis-
sion’s rights under ex Article 86(1), currently Article 106(3) to exercise influence on
the internal structure of public enterprises. He also found that the freedom of public
authorities to partake in business cannot be restricted to a broader extent than stipulated
by the Treaty.

What is more, the Advocate General Tesauro in his opinion on the case C-202/88
the Republic of France vs. Commission also found that the direct relationship between
currently binding provisions of Article 345 and 106 shows that there is at least a strong
presumption that the existence of state enterprises and holders of exclusive rights is

compliant with EU law.

5.7 State aid

In the case C-305/89 the Republic of Italy vs. Commission on state aid involving financial
support for the automotive sector, the plaintift claimed that the classification of support
as state aid on the sole basis of the fact that public funds are involved is a violation of ex
Article 295, currently Article 345 (item 17). The Court did not agree with this opinion
and found that the Commission had correctly applied the Treaty, treating private and
public enterprise owners alike (item 24).

In the combined cases C-83/01, C-93/01 and C-94/01 Chronopost S.A., La Poste and
the Republic of France vs. Ufeés et al., the Court found that the requirement of the arm’s
length remuneration payable to a monopolist state enterprise in exchange for services
provided to its subsidiary does not prevent such an enterprise from accessing the market.
This obligation results only in submitting such an enterprise to the rules of competition
and does not violate the system of state ownership of enterprises — it only ensures that
the state and public entities are treated alike.

In the case T-114/00 Aktionsgemeinschaft Recht und Eigentum eV vs. Commission the
Court found that the German provisions governing the transfer of farmland and for-
ested land in the area of the former German Democratic Republic are subject to assess-

ment from the perspective of their compliance with the Treaty regulations on state aid,
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and, consequently, one cannot effectively rely on the exclusive competence of a member
state under Article 345 in this respect (items 29 and 62).

6. European Union sanctions (relationship between Article 345 and
Article 215)

In the case T-362/04 Mnin the Court referred to the charge that the freezing of assets
under regulation 872/2004 on further restrictive measures applicable to Liberia, adopted
under Article 75 in conjunction with Article 215 (ex Article 60 in conjunction with Ar-
ticle 301 TEC), violates ownership rights, including the violation of ex Article 295, cur-
rently Article 345 (item 77). The Court found that even if a specific legal measure violates
ownership rights, it is not precluded under Article 345, provided that other provisions
of the Treaty explicitly grant the Community (currently — the Union) the competence
to perform such actions. In this case, the Court relied on Article 75 in conjunction with

Article 215, used as a basis for issuing the above-mentioned regulation®.

7. Summary

The title of this article was: What did the European Community Founders actually
mean by saying that the Treaties shall in no way prejudice the rules in Member States
governing the system of property ownership? I hope that my brief historical analysis will
convince readers that their intention was to persuade the polities of Member States-
to be that European integration does not equate to nationalization of their industry.
‘Therefore, it was initially intended more as a political declaration, rather than a regula-
tory provision. But articles in legal texts have a life of their own, and especially such a
meaningful provision in such an important text as the Treaty. I intended to show that in
contemporary readings, Article 345 is raised mainly as a Member State’s defense against
(perceived) overreaching of Union bodies or Union law. Mostly a failed defense, it has
to be said. So maybe the understanding of this Article in fact did not wander far from
its original destination. It was conceived as a safeguard for a Member State’s autonomy
(with respect to ownership of enterprises) and continues to be used that way, albeit with

limited success.

24 T-306/01 Yusuf; item 299 and C-415/05 Kadi and Al Bakarat International Foundation vs. the

Council and Commission.
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SUMMARY

What did the European Community founders actually mean by saying that the treaties shall

in no way prejudice the rules in member states governing the system of property ownership?
'The study aims at an analysis of the Article 345 of the Treaty on the Functioning of the European
Union. The author presents the relation between European Union law and the member state law
regulating property ownership. The author makes an attempt to answer what did the European
Community founders actually mean by saying that the treaties shall in no way prejudice the rules
in member states governing the system of property ownership.
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MaPuHA MUTIOKOBA

HexoTopbie BOonpochl OrpaHNYeHusi MPpaBa
CcOOCTBEHHOCTH NMPH PaCC/ie]0BAHUM NPeCcTyIJIeHuii

ITo mMepe cTaHOBIEHMS W Pa3BUTHS MpaBa, UMEHHO NPABO M CBOWCTBEHHBIC €My METOIbI
3aIUTHI CTAIH C ITPOBO3MIAIICHUEM CBSITOCTH, HEIIPUKOCHOBEHHOCTH COOCTBEHHOCTH MpH-
OPHUTETHBIMH JJIEMEHTaMH OCHOBBI CYILIECTBOBAHMS U PAa3BUTHS IpaBa COOCTBEHHOCTH. 3a-
[IMTA paBa COOCTBEHHOCTH B KOHTEKCTE €€ HeTPUKOCHOBEHHOCTH, CBITOCTH HBIHE SIBIISICT-
Csl OZIHUM U3 OCHOBHBIX 3JIEMEHTOB CTaTyca COOCTBEHHHKA.

1. Baxkneitnmm 00beKTOM COOCTBEHHOCTH BhIcTynaeT xuiuiie. Ctarbs 25 Koncturyumn

Poccwiickoit @eneparmn ot 12.12.1993! npexycmarprBaet:

)KI/IJ'II/IH.IC HEMIPUKOCHOBEHHO. Huxkro He BIIPABE€ NPOHUKATDH B JKUIIUIIE ITPOTHUB BOJIU
HNPOXKUBAIOIIUX B HEM JIMI] MHAYC KaK B CIIy4asX, YCTaHOBJICHHBIX (I)CﬂepaJII:HBIM

3aKOHOM, MJIM HAa OCHOBaHHUU Cy}I€6HOFO peuceHus.

IIpaBo Ha HEMTPUKOCHOBEHHOCTD KHJIHIIIA 03HAYAET, YTO HUKTO HE MOXKET O3 3aKOHHOTO OC-
HOBAHUS BOWTH B KHJIHILE IIPOTUB BOJIH MPOKUBAIOIIMX B HEM JIUIL. Ka/1b1ii uelloBeK HMeeT
MpaBo Ha CBOW 00pa3 )M3HU, 000COOICHHE, YEIMHCHUE B 3aHUMACMOM UM M €ro OJTU3KUMU
nomenieHuu. U3 monoxxenuii ct. 12 BeeoOmelt nexnapanuu mpas uenoBeka (npuusrta [ ene-
paibHOit AccamGieeit OOH 10.12.1948)% u cr. 17 Meskaynaponuoro Ilakra or 16.12.1966
O rpakIaHCKUX W MOJMUTHYIECKNX TpaBax’, cT. 8 KoHBeHIMHU 0 3ammTe TpaB YeoBeKa 1 oc-
HOBHBIX cB0OOJ (3akitoueHa B . Pume 04.11.1950), a maxowce ct. 25 Koucrurynuu PO
cnedyem, 4mo HUKMO He MOdicen no08epeamovesl NPOU36OIbHbIM ULU HEe3AKOHHBIM NOCASA-

melbCmeam Had HENPUKOCHOBEHHOCMb €20 JHCUIUYA.

1 C3 P - Cobpanue 3axononarensctsa Poccuniickoit ®enepanun. 2009 Ne 4, Cr. 445.
2 Poc. razera. 1998-12-10.

3 BBC P® - Bromierens BepxosHoro Cyna Poccuiickoit @eneparn. 1994 Ne 12.

4 C3P®.2001 Ne 2, Cr. 163.
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VYTonoBHOE CyZONPOM3BOIACTBO SBISETCS CEepoil MIMPOKOTO U MHTEHCHBHOIO IPHMEHE-
HUSL MEp TOCyIapCTBEHHOTO NMPUHYKICHUS, 0€3 KOTOPOro BO MHOTHX CIIy4asX HEBO3MOXK-
HO 3(dexTUBHOE OCYLIECTBICHUE IIPOU3BOACTBA [0 YTOJIOBHOMY Jeily. Beneacrsue sToro,
3akperyieHHoe B cT. 25 Konctutynunn PO nmpaBo Ha HEMPUKOCHOBEHHOCTD KHIIMIIA TAKKE
MOXET OBITH OTPaHHYECHO B XOJIE YTOJOBHOTO CYIONMpon3BoacTBa. OMHAKO 00s3aTeIbHBIM
YCIIOBHEM NIPAaBOMEPHOCTU OIPAHMUYECHUS] JAHHOIO IpaBa B YTOJIOBHOM CYyAOIPOHM3BOJCTBE
SIBIISICTCS HAJIMYME HAa TO JOCTATOYHBIX (PaKTHUECKHX U MPOLECCYaTbHBIX OCHOBAHHH.

OdunuanbHas CTaTUCTHKA CBHICTENBCTBYET, UTO JIOJNS NPECTYIUICHHH, COBEpIIAeMBIX
B )KWJIMIIE, BeCbMa 3HauuTenbHa. Tak, no nanusiM MBJI P® — MuHucTepcTBO BHyTPEHHUX
nen Poccuiickoit denepanun, 42,5% 3aperucTpupoBaHHBIX IPECTYIIEHUI COCTABIISIIOT XU-
LIeHUs 4y>koro umyiectna. [lourn kaxnas Tpetbs kpaxa (32,3%), kaxaoe OqUHHAALATOE
pazboitnoe Hananenue (8,8%) 1 KakAbIi JBaUaTh YeTBEPThIi rpadex (4,2%) Obun coBep-
LIEHBI B KWIMILE. B CBA3M ¢ 9THUM B npolecce paccieaoBaHus NPEeCcTyMICeHUH J0CTaTOYHO
4acTO BO3HUKAET HEOOXOMMOCTh ITPOU3BOCTBA CICCTBEHHBIX AEUCTBUN B KMIIUIIIE.

VYronoBHO-IpoLECCyalbHOE NIPABO YCTaHABIUBAET MEPEUCHb CYOBEKTOB MPUMEHEHUS
HOPM O 3aKOHHBIX OTCTYIUIEHHUSIX OT KOHCTHUTYLIMOHHOTO NPUHIIMIIA HENPUKOCHOBEHHOCTH
JKUITUINA (M COOTBETCTBEHHO OTPaHUYEHHS IPaB COOCTBEHHMKA JKHIIMINA) M CIIEICTBEHHBIX
JNEUCTBUSAX, IPH OCYIIECTBICHHM KOTOPBIX BO3HHMKAET HEOOXOAUMOCTH HCIIOIb30BAHUS
yKazaHHOTO TipaBa. B coorBercTBHU co cT. 29 YronoBHO-TpouieccyansHoro konekca PO or
18.12.2001 (manee mo Tekcry — YIIK P®)° cnemyromune ciieICTBEHHbIE ACHCTBHUSI TPOU3BO-
JUITCS B SKWJIUILE HA OCHOBaHUM Cy[I€OHOTO PEeLICHHs: OCMOTP XKUJIMIIA IPU OTCYTCTBUU CO-
1acus pokuBaroIux B HeM Jinil (4. 5 ct. 177 YIIK P®), 00bick U BeieMKa B xuiuiie (4. 3
ct. 182, 4. 2 ct. 183 VIIK PD).

2. OcMOTp XKUIIMIIA — CJIEICTBEHHOE JCHCTBUE, MPOU3BOAUMOE B LIEIAX OOHAPYKEHUS
CJIEZIOB MPECTYIUIEHUS] U MHBIX YIOJOBHO-PEJIEBAHTHBIX CJIEJOB, IPYTUX IIPEIMETOB, TOKY-
MEHTOB H BEIIECTB, BBIICHEHHS 00CTAaHOBKH IPOUCIIECTBHS, a PABHO HHBIX 0OCTOSTENBCTB,
UMEIOIIUX 3HaUCHUE /ISl yTOJIOBHOTO CyAOIPOU3BOICTBA. B yronoBHo-nporieccyanbHOM 3a-
KOHOJIATEJILCTBE NUCTIONB3YETCSI INUPOKOE MOHATHE TEPMUHA KHIJIHIIE, YTO 0OCCIIeunBaeT He-
MIPUKOCHOBEHHOCTD JKHITHIIA HE TOJIBKO €ro COOCTBEHHHKA, HO H JIUII, TPOXKHBAIOIINX B HEM
Ha JIPYTUX 3aKOHHBIX OCHOBaHUSIX.

VIIK PO B 1. 10 cT. 5 man cnepyroriee onpeaeneHne KUIHIIA:

)KI/IJ'[I/IIJ_IC — I/IHI[I/IBI/I,Z[yaJ'IBHI)Iﬁ JKUJION JIOM C BXOASALIWMMHU B HCT'O KUJIBIMU U HEXKHU-
JIBIMH ITOMECIICHUAMH, KHUJTIO€ IMMOMCIICHNUE HE3AaBUCUMO OT (bOpMLI CO6CTBCHHOCTI/I,
BXOJISIIIICE B KMITAIIHBINA q)OHH 1 UCIIOJIB3YyEMOC IS IIOCTOSTHHOI'O UJIKM BPEMEHHOTO
IMpOXXMBaHUsA, a paBHO MHOC INNOMEUICHUE WKW CTPOCHHUE, HE BXOAALICC B KUJIUII-

HBIH (HOHJT, HO HCTIONMB3YyEMOE ISt BpEMEHHOTO TTPOXKHBAHHSI.

5 C3P®.2001 Ne 52 (u. 1), Cr. 4921.
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Kax crpaBeyiMBo 3aMe4aioT HEKOTOPbIE aBTOPBI, U3 JAHHOTO ONPEETICHUS CIIENYET, 4TO
Tenepb JITo0oe MoMeINIeHUe, He BXOIee B )KWINIIHBIA (GOH U He NpeIHa3HaYeHHOe JUIS
KUJIbs (HApuUMep, rapax, MojBaji U T.I1.), HO MCIOIb3yeMOe JIUIIaMH 0e3 OIMpeIeICHHOrO
MecCTa KHUTEJIbCTBA U BpeMeHHoro npoxuBanus, YIIK PO npusnaer xunbem, u B cOOT-
BETCTBUH CO CT. 12, 4. 2 cT. 164 YIIK P® HeB03MOXXHO MPOU3BECTH TaM OCMOTp 0e3 co-
I1acks BCEX MPOXKUBAIOUIMX B HEM JIMI[ HJIM HA OCHOBAHUH MPEABAPUTEIBHO MOTYUYCHHOTO
CyZIeOHOTO peIICHHUSL.

Cremyer OTMETHUTB, YTO CYHIECTBYET U APYTroe 3aKOHONATENFHOE ONPEIeNICHUE MOHITHS
Jrcunuuje, TaHHOE B IpuMedaHuu K cT. 139 YronosHoro koxekca PO ot 13.06.1996 (nanee
Mo Tekcty — YK PD):

)KI/IJ'[PIIJ_IC — I/IH,Z[I/IBI/IZ[yaJ'II)HHﬁ JKUJION JIOM C BXOASAIIUMMHU B HCT'O KUJIBIMU U HEXKHU-
JIBIMH ITIOMEIICHUAMH, KHUJITOC IMMOMCIICHUE HE3AaBUCUMO OT (bOpMBI CO6CTBCHHOCTI/I,
BXOISIICE B YKUJIUIIHBIN q)OHH 1 OpUrogHoe AJjisgd MmoCTOSIHHOI'O WJINM BPEMEHHOI'O
IMpOXXHBaHUs, a paBHO MHOC INMOMEUICHUE WKW CTPOCHHUE, HE BXOAALICC B XKUJIUII-

HBIH (POHJI, HO TIpeAHA3HAYEHHOE ISl BpEMEHHOTO MPOXKHBAHNSI.

TIpencrasisiercs, 4To ornpeneneHue xunuia, ganHoe B YK PO, ssusercs Gonee ynad-
HBIM U C HUM JIOJDKHO OBITh ITPUBECHO B COOTBETCTBHE MPOLIECCYaTbHOE ONPEAEICHHE pac-
CMaTPUBAEMOTO TTOHSTHSI.

OCMOTp KUJIMIIA TPOU3BOAUTCS TOJBKO C COIIACHUS MPOXKUBAIOIIMX B HEM JIMII MM Ha
OCHOBaHMH CyeOHOTO permenus. Ecim nposkuBaromue B KIIIHIIE JIMIAa BO3PaXKaloT IPOTHB
0CMOTpA, TO CIEIOBATENb C COIACHSI PYKOBOIHTEIS CICACTBEHHOTO OpraHa, a I03HaBaTelb
C comiacusi MpoKypopa Bo30yKAAI0T XOAATANCTBO MEPE/T CYIOM O IMPOU3BOJCTBE TAKOTO OC-
motpa (4.5 c¢t.177 VIIK P®). Takum oOpa3zoM, cyaeOHOE pelIeHUE SIBISCTCS BaKHEHIIEH
rapaHTHeil 3aKOHHOTO OrpaHUYCHHS NpaBa COOCTBEHHMKA W MHBIX, POKUBAIOIINX Ha 3a-
KOHHBIX OCHOBAHHSX JIUI] HA HEMPUKOCHOBEHHOCTD KUJIUIIA.

Hemaio BOnpocoB y nmpakTHYeCKUX pabOTHHKOB BbI3BIBACT (DOPMYITHUPOBKA O HEOOXOH-
MOCTH TTOTYYEHHsI COTNIACHS Ha OCMOTP JKIJIHIIA HPONCUBAIOWUX 6 HeM auy. 3aKOHOIATEh
HE PacKpBIBACT CYIIHOCTU AAHHOTO MOHSTHS. [109TOMY MHOTHE KOMMeHTaTopbl KoHCTHTY-
uu PO oTMedaroT, 4To TONIBKO JINIA, HA/ICICHHBIE [IPABOM BJIQICHUS 1 MTOJIb30BAHUS, a TaK-
Ke TIPaBOM COOCTBEHHOCTH Ha 3aHMMaeMOe KHJIOe TOMeNIeHue, OyIb TO MECTO JKHTEIbCTBA
WIN MECTO MpeObIBAHUS, YTO TMOATBEPKIACTCS MPABOYCTAHABIMBAIONIMMH JTOKYMEHTaMHU
(moroBop apeH/Ibl, HaliMa, CyOapeH Ibl, MOIHAMa, CBUIETEIBLCTBO O MPaBe COOCTBEHHOCTH
1 T.I.), 00JIaIaf0T OCHOBHBIM TIPaBOM Ha HEMPHUKOCHOBEHHOCTH JKHJIHIIIA.

BwMmecte ¢ TeM HesICHO, KaK JIOJDKEH MOCTYIHTh CIIEA0BaTelb, €CIIU JIULA NOCTOSHHO WIN

BPEMEHHO MPOKMBAIOLINE B JKWIHUIIE OTCYTCTBYIOT? JleficTBUS ciemoBaTens B MOTOOHBIX

6 C3PD. 1996 Ne 25, Cr. 2954.
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CUTYyalLlMsIX 3aKOH HE periaMeHTHpyeT. HeBO3MOXKHO e 10CTaBUTh ITUX JIUIL IPUBOAOM. 3a-
KOH He 3alpelaeT Mpou3BOJCTBO OCMOTpPA KHIIHUILA B OTCYTCTBHE MPOKUBAIONINX B HEM
ymuu. Ho xakuMm 00pa3oM ciieoBareiib MOXKET 1onacTsb B >xuiuie? IIpu 3ToM B 3aKkoHE He
CozlepKUTCS TpeOOBaHMEe MPUITIALICHHS TOCTOPOHHUX IPaXIaH (KpoMme MOHSTHIX). B mure-

paTyp€ BbICKa3aHa TOYKa 3pE€HUA, YTO:

MIPY HaJJMYMK OCHOBAHMHU JUTS POMU3BOJCTBA OCMOTPA MECTa MPOUCIIECTBUS B JKHU-
JIVIIE, TOMYCKACTCsl MPUHYIUTEIBHOE BXOXKICHHUE B JKUIIUINE, B TOM YHCJIE C MTPH-
MEHEHUEM (PM3MYECKOM CHJIBI M BCKPBITHEM 3aKPbIThIX JBepeil. B Takux ciaydasx
HEOOXOAMMO MPUITIACUTD MPEACTABUTENECH KUITUIIHO-3KCIUTyaTallHOHHOM OpraHu-
3anuu. BCKphITHE MHBIX XpaHWIHIL B OCMAaTPHUBAEMOM JKIJIHIIC B paMKax IMpoIle-

Jypbl OCMOTpA HE JOIyCKaeTCst' .

A eciu 0cMaTpUBaeMoe KIIUIIE HAXOAUTCs B cobcTBeHHOCTH? Kak crienoarento ocyect-
BIISITh MIPUHYAUTEIBHOE BXOXKACHHE B KUJIMIIE, €CIH COOCTBEHHUKH KUJIbsI OTCYTCTBYIOT,
1 HUKTO HE NPHCMAaTPHUBACT 3a JOMOM (HAIpuMep, 9TO JA4HBIN JIOM B CEIBCKOW MECTHOCTH,
a COOCTBEHHHUK MOCTOSIHHO IMPOXKHBACT B OTHaieHHOM Mecte?). [I0CKOIBKY BOIPOC 3aKo-
HOJaTeNIeM He yperylupOBaH, MPEACTABISCTCS, YTO B MOJOOHBIX CHTYAIMAX IS y4acTHs
B CJICICTBEHHOM JICHCTBHHM HEOOXOAMMO IMPHUIIACHTH MPEICTABUTENICH OPraHOB MECTHOTO
CaMOYIIPABIICHUsSI, 4TO OyJET BBICTYIATh JOMOIHUATEIBHON TrapaHTHell COOJIONCHUS TIPaB
COOCTBEHHHKA YKUJIHIIA.

Crnenyer otMeTHTh, 4T0 B YIIK P® He ykazaHo, KakuM 00pa3oM HEOOX0IMMO 0POPMIIIThH
COIIaCHe Ha OCMOTP JKHJIMINA JIHII, POXKUBAIOIIMX B HeM. [IOHATHO, YTO comiacue co0-
CTBEHHHUKA (MHOTO MPOYKUBAIOIIETO JIMIIA) JOHKHO OBITh MHCEMEHHO 3a(UKCHPOBAHO TIEPe]t
HavaioM ocMmotrpa. [1oaToMy CyIecTByeT MHEHHE, KOTOpPOE MOIICPKUBACT YacTh OMPO-
HICHHBIX CJIEIOBAaTEeNel O TOM, YTO TAKOE COIVIACHC JOJDKHO (DUKCHPOBATHCS B IPOTOKOIC
JIAHHOTO CJICICTBEHHOTO JCHCTBUsI. J[pyras 4acTh OMPOIICHHBIX CIIeNOBATENCH MONydeHHOE
COIIacHe Ha OCMOTP KIIHUIA ODOPMILIFOT OTACIBHBIM 3asIBIICHUEM H YIOCTOBEPSIIOT CBOCH
TIOJIITKCHIO U TIOATIMCSAMH [IPUITAIICHHBIX OHSTHIX.

ITpu npuMeHEeHHH JaHHON HOPMBI MOXXET BO3HHUKHYTH CHUTYaIlHs, KOTIA JKUIHUIIE MPH-
HAJUIC)KHT B JIOJISIX PA3HBIM COOCTBEHHHUKAM, M KTO-TO OIMH BBIPAYKACT HECOIIACHE C ITPOU3-
BOJICTBOM OCMOTPA HJIA OTCYTCTBYET IOMa M HE MOJKET [THCHMEHHO BBIPA3UTh CBOE MHEHHE.
Ilpu Takux OOCTOATEIBCTBAX TPHHIMITY HEMPUKOCHOBEHHOCTH MKHJIMIIA COOTBETCTBYET
TpeOOBaHHE O HEOOXOIUMOCTH MOJTYYCHHUS CyIeOHOTO PELICHNUS, 32 UCKITFOYCHUEM CITy4dacs,
HE TEPILIIIAX OTIATaTeIbCTBA.

Bo3MoykHa ApyTasi CUTyalus, KOrja COOCTBEHHHK (MITH JIMIIO, POKUBAOIIEE B YKUIUINE

Ha JAPYTUX 3aKOHHBIX OCHOBAHUSX) I COIVIaCHe Ha MPOU3BOACTBO OCMOTPA, HO BO BPEeMs

7 E.IO. Anonuesa, [lonHomouus ciedosamens no npou3800Cmay ciedCmeeHHbIX 0eticmaull, BbINOIHAEMbIX
¢ paspeutenus cyoa, Mockaa 2008, C. 89.
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OCMOTpa 3asiBUJI O CBOEM HECOIJIaCHU C JlaIbHEHIINM MPOU3BOJCTBOM M OKOHYaHUEM OC-
motpa. Kak cnpasennmBo 3ameuaer H. Jlomarkuna, B JaHHOM cilyyae JajbHEHIIee Mpou3-
BOJICTBO OCMOTpa Oy/IeT SBJISATHCS HAPYLICHUEM KOHCTUTYIHOHHBIX ITPaB COOCTBEHHUKA HA
HETPUKOCHOBEHHOCTD JKIJIHIIA, TIOATOMY CIIeLyeT OOpaTUTHCS B CyA 32 COOTBETCTBYIOIINM
PEIICHUEM, CCIIM CUTYAIIUsI HE OTHOCHTCSI K CITydasiM He TEpILIIIUM OTiIararesibctaal,

Ha npakTrike Hepeako BO3HUKAET HEOOXOJMMOCTH MPOBEICHHS OCMOTPa MECTa MPOUC-
IIECTBUS B Xuiuile. B manHo# cuTyanuu y cienoBareneil BOHUKAET PsI BOPOCOB: Clie-
IyeT JIH TOJy4aTh CyaeOHOe pellleHrne Ha OCMOTP MeCcTa IPOUCHISCTBHS B JKUIIHUIIE B CITY-
4yae OTCYTCTBHS COIVIACHSI MPOXKMBAIOLIMX B HEM JIMII, JTUOO PYKOBOJICTBOBATHCS HOPMAaMH,
perIaMeHTUPYIOLIMMHK OOIIKI MOPSAA0K 0OcMOTpa MecTa npouciiectBusi? Kak ObITh, eciu,
HarpuMmep, yOUHCTBO MO0 MPUYMHEHHE TSHKKOTO Bpeia 310POBBIO TIPOU30IILIO B KBapTUDE,
COOCTBEHHHK KOTOPOH, 110 CyTH, SIBJISICTCS OCHOBHBIM I10JI03PEBACMBIM U, KOHEYHO XK€, BO3-
paXkaeT MPOTHUB BTOPKEHUS B JKUJIUILE U TPOU3BOJCTBA CIEACTBEHHBIX JeHCTBUI? MOXHO
JIU TIPOU3BOJIUTH OCMOTP KIJIHUILA, SBIISIONIET0CS MECTOM IIPOUCIIECTBUS, 710 BO3OYKICHUS
yrosiioBHoro jaeina? YIIK P® oreer Ha naHHBIe BOonpockl He aaeT. Onpoc ciiepoBaresiei mno-
Kasajl, 4YTO MPUMEHHUTENIBHO K JIaHHOM CHUTyallud B pa3HbIX PErMOHAX, YYUTbIBAs KOHKPET-
HBIE 00CTOSITENBCTBA, MOCTYMAIOT MO-Pa3HOMY. B OHMX perroHax ClieloBaTeNy J0 Hadasa
0CMOTpa MecTa IIPOUCILIECTBUS B XKUJIMIIE BO30YKIAIOT Iepe]l CyAOM XOJaTaliCTBO O Jaye
paspemenust Ha 0OCMOTp. B Apyrux permonax — Ha MecTe BBIHOCST IIOCTAHOBJICHHE 00 OC-
MOTpE XHJIHIIA O3 COMTACHS MPOXKUBAIOIIMX B HEM JIHI, MOTUBHUPYS OCMOTP KaK UCKIFOUH-
TEJIbHBIN CIIy4aid, He TepIILIMNA OTIarareibCcTBa. B TpeTbUX — MPOU3BOAST OCMOTP KHIIHIIA
110 IpaBHJIaM 0CMOTpPA MeCTa poucIIecTBUs. Bo Beex cirydasx IpOoTOKOJIbI TAKUX OCMOTPOB
MecTa MPOUCIIECTBHS WM KHUJIUILA He ObUIM NMPU3HAHBI HEJIOMyCTUMBIMH JOKa3aTeIbCTBA-
MU 110 JAaHHOMY OCHOBAHHIO.

[Tomaraem, 4To0 B LEJSIX €AMHOOOPA3HOr0 MOHMMAHNUS U IPUMEHEHUS 3aKOHa Ha BCeH Tep-
putopuu Poccum, a Taxke B IEIX HaJUIeKaIISH 3alIUTHI MIPaB COOCTBEHHHKA JKWIIbS 110
nanHoMmy Bornpocy B YIIK PD cnenyer BHecTn nononHenus. [Ipuyem Ha cTpaHuLax I0pUan-
YECKUX M3JIaHUH 3aKOHOZATENIO MIPEAJIAraloTCsl Pa3InuHble BAPUAHTBI PEILIEHUs PaccMaTpu-
BaeMoil ipoOeMsl. [IepBrIii BApHAHT — IaTh 3aKOHOJATENFHOE ONPEAeIeHIe MecTa IPOHC-

HICCTBHUs, YKa3aB B HEM U JKUJIUIIIC. HaanMep,

MECTO HPOUCHIECTBHS — 9TO YUaCTOK MECTHOCTH, IIOMCIICHHUE MM KIIUIIE, T
OOHapy)KeHbI NPHU3HAKH JINOO CIIeJbl MPECTYIUICHUS, UHBIC yrOJIOBHO-PEJICBAHT-
HBIE CIIEJIBI, @ PABHO APYTHE 0OCTOATENBCTBA, CBHAETENBCTBYIOIINE O COBEPIIEHUH

MpeCTyIeHus’.

8 H. Jlonarkuna, Peanusayus npuHyuna HenpuKoOCHOBEHHOCIU JHCUNUWIA 8 Y2OT08HOM CYOONPOU3E800Ccmae,
Poc. roctunus 11/ 2002, C. 51.

9 E.M. BapnaxoBckasi, [Ipou3600cmeo ciedCmeeHHbIX OelcmaUull 8 pOCCULICKOM Y20N08HOM CYOONPOU3B00-
cmee: npagogoe pezyruposarue u 8onpocwl npumererus, pkyrck 2006, C. 39.
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B manHOM ciydae He OyneT HEOOXOOMMOCTH PEIIaTh BOMPOC O MONYYSHUH COINIACHS JIMLL,
MIPOXKUBAIONINX B TAHHOM JKHJIMIIE, KOTOPBIE MOTYT SIBISITHCS M JIMIIAMH, COBEPIIUBITMMHI
npecryruieHus. Hekotopbie aBTOpbl HACTAaMBAIOT HAa TOM, YTO OCMOTP MECTa IPOUCIICCTBHS
B JKWJIMIIE HENb3s CTABUTh B 3aBUCHMOCTb OT BOJEH3BSABICHHS JTHLA (B TOM YUCIE U COO-
CTBCHHHKA JKUITHIIA), COBEPIMBILETO MpeCTyIUIeHue B ke’ Takoil BApUaHT pereHus
npoOJIeMBbl JKEJIaTEeIbHBIM CUUTAIOT OOJIBIIMHCTBO ONPOLICHHBIX CliiepoBarenieil. bianskum
110 CIIOCO0Y PEIICHHMS SBISETCS MPEATIOKEHNE HEKOTOPBIX aBTOPOB O BHECEHUH H3MEHEHUH
B4. 5 cT. 177 YIIK PO u uznoxenuns ee B cinexyromei pexaxum: Ocmomp srcunuwa (3a uc-
KI0YeHuemM Mecma npouculecmaus) npouseo0Ums MoabKo ¢ CO2NACUS NPOACUBATOUWUX 6 HeM
JIUY AU HA OCHOBAHUU CYOeOH020 peutenust (...)".

Cpean ONpoOUICHHBIX MPAaKTHIECKUX PaOOTHHKOB MMEET MECTO M TaKOH BapHaHT pelre-
HUS paccMaTpuBaeMOi MPOOJIEMbl. YUUTBIBAs, YTO HENPUKOCHOBEHHOCTD KHJIUILA rapaH-
TUPOBaHA HOPMAaMH MEXKyHApOIHOTO npaBa, Koncturynueit PO, ona omkHa coOmoaarsest
1 CyObeKTaMH yroJIOBHOTO TIpecieoBanus. [109ToMy clieqyeT cCOXpaHuThb MpaBuiia 0CMOTpa
JKHJTUILA, B TOM YHKCIIE U TIPH OCMOTPE B HEM MecTa rpoucuiecTBus. OHaKO IPH 3TOM B 4. 5
ct. 177 VIIK P® cnenyer BHECTH M3MEHEHHUE O TOM, YTO €CIIM MPOXKUBAIOIINE B KIIIUIIE
JIMIA BO3PaXKaIOT IIPOTUB OCMOTPA, TO CJIEHOBATENIb BO3OYKAaeT Mepe]] CyIOM XOIaTaicTBO
0 IIPOM3BOJICTBE OCMOTpPA B cOOTBETCTBUU CO CT. 165 YIIK P®, B ToM uucie 1o Bo3Oyxke-
HUSI YTOJIOBHOTO Jiena. Bo3MOXKHO Takoe pemeHne mpoOieMbl O3BONUT CIEAOBATEIIO Ha
3aKOHHOM OCHOBAaHHUH MPOBECTH JTAHHOE CIIEJCTBEHHOE IEHCTBHE, HE HAPYIIHUB MpaB JIHII,
NpOXKUBAOLIMX B kuiniie. OJHaKo, KaK ObITh B CIIy4asix, HE TEPIALIUX OTJarareibcTa?
Mo tex nop, noka B YIIK P® He OynyT BHeCEHbI H3MEHEHHSI, KACAFOIUECS] YTOUHEHHS OC-
MOTpa MeCTa IMPOHCIIECTBHUS B KMIIHIIE, [TOTaraeM, 4To IIPH OCMOTPE MeCTa MPOUCIIECTBHUS
B KWJIMILIE B COOTBETCTBUU C IPHHLMUIIOM HEIPUKOCHOBEHHOCTH >KWJIMIIA, CIEAYET HC-
IIPAIINBATh COIIACHE MPOKUBAIOIINX W HAXOIAIIUXCS B HEOOXOAMMBI MOMEHT B JKUJIMILE
. B ciaydae oTkaza B 1ade TAKOrO COIIACHsI, HO HEOOXOIMMOCTH ITPOU3BOJICTBA OCMOTpA
B CBSI3H C €r0 HEOTIOXKHOCTBIO, CIEIyeT PyKOBOJCTBOBAThCS TpeOOBaHUAMU 4. 5 cT. 165
VIIK P®. []nst 3TOTO, IEpBOHAYANILHO, HA MECTE MPOKMCUISCTBHUS PEIINThH BOIPOC O BO30OYK-
JICHUH YTOJIOBHOTO JieNia, Jjajiee BBIHECTH TOCTAaHOBJICHHE O HEOOXOMMMOCTH OCMOTPA KH-
smia 6e3 cyaeOHOro peleHus U IPOU3BECTH COOTBETCTBYIOIIUI OCMOTP, YBEJOMUB CYABIO
n npokypopa. Koraga yronoBHoe meno Bo30ykaeHO, Iepel HayaloM OCMOTpa CliefoBaTelb
MIPEABSIBISIET COOTBETCTBYIONIEE OCTAHOBIECHHE cyaa. [Ipy BXOXKICHUH B )KIIAILE CIIEN0-
Bareb OOBSBIISET IIPUCYTCTBYIOLIMM, KAKOE CIICACTBEHHOE JICHCTBHE OyAET MPOU3BOAUTHCS,

" B UEM COCTOHUT €TI0 IECIIb.

10 B.H. Ucaenko, Obecneyenue oonycmumocmu 0OKA3amenbCms, NOLYHEeHHbIX 6 pe3vibmame nposeoenus
cneocmeennvix Oeticmeuti, Mocksa 2004, C. 21.

11 B. Benoyco, Ocmomp mecma npoucuiecmsus 8 deuiuye u 0CMomp sxcunuuyd, YronosHoe npaso 3/2005,
C.72.
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B MCKITIOUNTENBHBIX CIydasx, HE TEPIALIMX OTIararesbCTBa, OCMOTP JKHJIMILA MOXKET
OBITh MPOM3BEIEH HAa OCHOBAaHHHW MMOCTAHOBICHUS ClIeNOBaTelsl O3 MOTydeHHUs CyneOHOro
pewenus (4. 5 ct. 165 VIIK P®). B sTom cityuae, B TeueHue 24 4acoB ClIe0BaTENb YBEIOM-
JsieT 00 ATOM MPOKypopa U CyIblo B MUCbMEHHOH (opme. K yBenomneHuio nmpumaraorcs
KOTIUSI TIOCTAHOBJIEHUS M KOMHMS IPOTOKOJIA OCMOTpA JKWIIMINIA Il IPOBEPKU 3aKOHHOCTH
peuieHus. B cpok He mo3nHee 24 yacoB C MOMEHTA MOJIYYCHHs YBEJOMIICHHS CYJIIbSl B Cy-
NeOHOM 3acelaHNH YCTaHABIMBACT HAIMYUE WM OTCYTCTBUE IOPUINUCCKHIX U (HaKTHUCCKHX
OCHOBAHUH JUIsl TPOU3BOJICTBA CJIEJACTBEHHOTO JEHCTBHSA, OTPAHUYMBAIOIIET0 KOHCTUTYIIH-
OHHBIE TIpaBa 1 CBOOO/IBI JINYHOCTH, U ITPOBEPSCT 3aKOHHOCTD MTPOU3BEIICHHOTO CIICACTBCH-
Horo nevcrBus. Ha mam B3mmsi, B ¢T. 165 YIIK P® neoOxonnMo BHECTH JOMOMHEHHE, Kaca-
oleecs 00s3aTeNIbHOTO YUacTHs CJIeIoBaTells B JAaHHOM CcyZieOHOM 3acenanuu. B cyneGHOM
3aCeaHuM JOJDKHBI OBITh BBICIYIIAHBI JIOBOJBI CIICJ0BATENS, MMOATBEPKAAIOUINE HCKITIO-
YUTENBHOCTb CJIyyasi U MPUYMHBL, TI0 KOTOPBIM HE MPEACTABUIIOCh BO3ZMOKHBIM HOIYyYUTh
pasperienue cyna. B ciaydae ecnu cynps mpU3HaeT MPOBEAECHUE OCMOTPA HE3aKOHHBIM, BCE
JI0Ka3aTeIbCTBA, IIOJy4YEHHBIE B XOJIC €r0 MPOU3BOCTBA, IPU3HAIOTCS HEIOYCTUMBIMU U HE
MOTYT OBITh MOJIOKEHBI B OCHOBY 00BHHEeHHMs (4. 5 cT. 165 YIIK P®D). B nanHoM cyneGHOM
3aceaHuy BIIpaBe MPUHIMATh yJacTHe 3alIUTHUK OOBUHIEMOTO (II003peBaeMOT0) U JIHIIO,
HENPUKOCHOBEHHOCTh JKUIIUIIA KOTOPOTO ObliIa OTpaHUyYeHa.

3. OOBICK TpeacTaBisieT COO0M CIENCTBEHHOE JCHCTBHE, HAMPABICHHOE HA OTHICKAHHE
1 U3BSTHE OPYIUIl MPECTYIUICHUS, IPEAMETOB, JOKYMEHTOB, U IIEHHOCTEH, KOTOPBIE MOTYT
MMETh 3HAYCHHUE YIS YTOJIOBHOTO JIeNa, JUIs OOHAPY)KEHHs Pa3bICKMBAEMBIX JIMIl U TPYIIOB
(u. 1 ct. 182 VIIK P®). XapakrepHbIMH YepTaMH OOBICKA SIBJISIFOTCS €ro IMOMCKOBBII Xa-
paKkTep U NpUHYAUTENBbHOCTh. [I0CKOIBKY OOBICK CYIIECTBEHHO OTpaHMYMBAET IpaBa co0-
CTBCHHHUKA HAa HENPUKOCHOBEHHOCTh JKWJIMIIA, CONPOBOXKIACTCS, KaK MPABUIIO, U3bATHEM
Pa3IUYHBIX OOBEKTOB. B yuiHIIIe OH MOXET OBITH MPOBEIEH TOJIBKO Ha OCHOBAHHUH CyAEOHO-
IO pelIeHHs, 32 HCKIIIOUEHHEM CIIy4aeB, He TEPILIINX OTIIaraTeabCcTBa, IpU KOTOPBIX Cy/e0-
HBIA KOHTPOJIb 3aKOHHOCTH JICHCTBUH ClieioBaTellsi ACUCTBYET MOCIe UX coBepuieHus. [Ipu
MIPUHSATHH PEIICHHUS O TPOU3BOJCTBE OOBICKA B JKHMJIMIIE CY/AbS JOIDKEH TIIATEIBHO H3YyUHTh
(aKTHIECKHe OCHOBAHHS €r0 MPOU3BOJICTBA, KOTOPbIE MOTYT OBITh YCTAHOBJIEHBI KaK UMe-
FOLIMMUCS JI0Ka3aTeNIbCTBAMHU B YTOJIOBHOM JIeNe, TaK U JJaHHBIMH OIIEPaTUBHO-PO3BICKHOTO
Xapakxrepa.

IMepen HadamoM 0OBICKA CIEIOBATENb MPEABSIBISIET PElICHHE CyIa, pa3peliaroliee ero
MIPOU3BOZICTBO, @ B CIIy4asiX, HE TEPISIINX OTIIAraTelIbCTBa, CIC0BATEb IPOM3BOAUT CIIE -
CTBEHHOE JICHICTBHE Ha OCHOBAaHMM CBOETO MOCTaHOBICHMA. K cuTyanusM, He TeprsiuM
OTJIaraTeNbCTBa, HalpUMep, OTHOCSTCS CIydad, Koraa (pakTHUeCKHe OCHOBAHHMS K MPOU3-
BOJICTBY OOBICKA ITOSIBUJIMCH BHE3AITHO, IPH IIPOU3BOJICTBE JPYTHX CIICACTBEHHBIX ACHCTBHIA;
MOCTYNMIN CBEIEHHsI O TOM, YTO JIMLO, BIAJICIOIee UMEIOIINMU 3HAYEHHUE [ YTOJIOBHOTO

Jciia 06T>6KTaMI/I, MNPUHUMACT MEPBI K UX YHUYTOKCHUIO NI COKPBITUIO; 00BICK HCO6XO,HI/IM
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JUIS TIPECEUCHHsl JallbHeHIIeH MPECTYMHON NesTeIbHOCTH; OOHAPYKCHUS M 3aJepiKaHUs
MIPECTYIHUKA U JP.

OOBICK IPOBOAUTCS Y OOBUHAEMBIX U I10JJ03PEBACMBIX, HO 3aKOH HE 3allpeIlacT IPOBO-
IUTh OOBICK M Y MHBIX JIUII, €CIM UMEIOTCS OCHOBAHUS IOJIaraTh, YTO Y HUX MOTYT HaXo-
JATBCS OPYIHS MPECTYIUICHHS, TPEIMETHI, TOKYMEHTHl ¥ IEHHOCTH, UMEIOIINe 3HAUCHNe
s gena (4. 1 cr. 182 VIIK P®). Baxknoii rapantueii cobnioneHus npaB coOCTBEHHUKA BbI-
CTYyTaeT IOJIOXKEHHE 3aKOHa O MPUCYTCTBHH JIUIA, Y KOTOPOTO NPOU3BOANTCS OOBICK, JIHOO
COBEpILIEHHOJIETHUX YJICHOB ero ceMbH. bykBanbHOoe TonkoBanue 4. 11 ct. 182 YIIK P ro-
BOPUT O TOM, YTO B OTCYTCTBUE IIPOJKUBAIOIIUX B JKUJIHIIE JIUL] BXOXKICHUE B HETO C LEJIbIO

o0bIcka HemomycTHMO. OJJHAKO MHOTHE aBTOPBI YTBEPXKIAIOT, YTO:

JlaHHasi HOpMa He:)(b(beKTI/IBHa, IIOCKOJIBKY (baKTI/I'-IeCKPI CTaBUT IIPOU3BOACTBO
00BICKA B 3aBHCUMOCTh OT JIMIL, HE 3AaMHTEPECOBAHHBIX B €r0 IIPOBEACHUH. HOCT&B-

JICHUE UX IS MeNei IpOn3BOACTBA 00BICKa BbIXOUT 3a paMKH 3aKoHa'’.

B T0 e Bpemst ImpaBa cOOCTBEHHUKOB JKHJIbsSI CYIIIECTBEHHO OTPAHHYMBAIOTCS — AHAIIH3 ITPAK-
THKH ITOKa3bIBALT, YTO 3a9ACTYI0, €CIIA COOCTBEHHHK JKUITBSI 3a/IepyKaH IO MOTI03PEHUIO B CO-
BEPIIICHUH TPECTYIUICHNUS, 1 BO3HUKIIA HEOOXOMMOCTh IIPOU3BOICTBA OOBICKA, CIISIOBATEIH
HE JOCTABIISIIOT MIOJ03PEBAEMBIX, a IIPEANIOYUTAIOT IPOBOANUTH OOBICK B UX OTCYTCTBHE, XOTS
MOI03PEBAEMbIil HAXOAMUTCS B OpraHax BHYTPEHHHX Jel. YKa3aHHOE HapylIeHHe 3aKOHA
B IOCTATOYHO PEIKUX CIydasiX BIeUeT MPU3HAHUE 00BICKA U €r0 Pe3yJIbTaTOB HE3aKOHHBIMU.

Tax, [Ipesnanym BepxoBunoro Cyna Pd ormeHwmsn mpuroBop u KaccaliOHHOE OTpeje-
nenue B otHomenuu I1., ooBuHsieMoro mo 4. 1 c¢T. 222 YK P® - Vronosubiil koaekc Poc-
cuiickoii Denepanyy, U MpeKpaTUil MPOU3BOIACTBO MO YIOJOBHOMY JIENly 33 OTCYTCTBHEM
B JICHCTBHUSAX COCTaBa MPECTYIJICHUS B CBSA3U C TEM, YTO MPU OOBICKE HE ObLIO 00eCreYeHO
MIPUCYTCTBHE JIMIA, Y KOTOPOTO MTPOU3BOMICS OOBICK TMOO COBEPLICHHOIETHHX WICHOB €TI0
cembH. M3 npoTokona oObICKa yCMaTpUBaJIOCh, YTO OH ObUT Ha4YaT B Jome 1., HO MpoBOAMII-
csl B ero oTcyTcTBHE, I1. B 9TO BpeMsi HaXOAWIJICS B MOMEIIEHUN OpraHa BHYTPEHHHUX JIel,
ObL1 3aeprkad. [Ipu TakuX 00CTOSATEIBCTBAX OPTAHBI MIPEIBAPUTEIHLHOTO CIISICTBUSI HMEIH
peanbHy0 BO3MOXHOCTh 00eCeunTh y4yactue I1. B MPOBENCHUH JAHHOTO CIIEJACTBEHHOTO
JIEHCTBU, OHAKO HE CIIENali 3TOro ',

Kaxk OBITh B CHTyalusX, KOTAa TTO03PEBAEMBbIi, 0OBHHSEMBIH POKUBAET OJMH H 3aKITI0-
YeH MO/ CTPaxy Mo peuieHuo cyna? Bpsa mu ero A0CTaBaT s ydactusi B oObicke. Ho,
BO-TIEPBBIX, €r0 MPAaBO Ha JOOPOBOJIBHYIO BBIAAUy MMYILIECTBA, MMEIOIIET0 3HAYCHHUE IS
YTOJIOBHOTO JIela, MOXET OBITh PEANM30BaHO B XO/€ ONPOCa — OH MOXKET Ha3BaTh MecTa

XpaHeHus: gaHHoro umyinecTBa. Bo-Bropeix, YIIK PCOCP - YronoBHo-npoueccyanbHblit

12 E.IO. Anonuesa, Ilornomouus cnedosamens, C. 94.
13 Omnpenenenne Ne 48-/1n1 02-14 no neny Jowxkuka, Hayuno-npakmuy. nocobue no npumerenuio YIIK PO,
Mocksa 2004, C. 360-361.
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xomekc Poccwmiickoit Cosetckoit @eneparuBroii Corpanuctuaeckoit Pecybmuku'® comep-
Kai mpaBuiio (4. 2 ¢T. 169) o ToM, 9TO P OTCYTCTBUU JIUIIA, B YKIITUIIE KOTOPOTO TIPOU3-
BOJMTCSI OOBICK ¥ COBEPIICHHOJIETHUX YJICHOB €r0 CEMbH, OPTaHbl PACCIIEIOBAHUS 00sI3aHBI
OBbUTH PUBJIEKATH MPEICTABUTENEH KUIHUIITHO-OKCILTYaTallHOHHOI OpraHu3aliy, CIIOIHHU-
TEJILHOTO KOMUTETa MoceskoBoro mii Cenbekoro CoBeta HapOAHBIX AemyTatoB. [Tomaraem,
YTO B LENsAX 00ECIeYCHUs MpaB Kak OOBUHSAEMBIX (I10ZI03PEBAEMBIX), TAK U MOTEPIEBIIMX
VIIK PO crnexyeT 10MONMHNATE aHATIOTUYHBIM MPABUIIOM.

BakHoli rapaHTHel COONIONEHUS MpaB COOCTBEHHHWKA MMYIIECTBA MPH MPOH3BOICTBE
00BbICKa SIBJIIETCS TIOJIOXKECHUE 3aKOHA O TOM, YTO CJIEAOBAaTeNb 10 Hauajla oObICKa 00s3aH
MIPETIOKHUTE J0OPOBOIBHO BBIIATh TOICKAINE U3BATHIO TPEAMETHI, JOKYMEHTHI, IEHHO-
CTH, KOTOpPBIE MOTYT UMETh 3HAUCHHUE IS yToJoBHOTO Aena (4. 5 ct. 182 VIIK P®). JTo6po-
BOJIbHAS BbIj1aua BCEX MPEIMETOB, UMEIOIINX OTHOIICHHE K YTOJIOBHOMY JIeJTy, 03HAYAET, 4TO
CJIeIOBaTEIb BIPaBe HE MPOU3BOAUTH MOUCKOBBIX IEHCTBUI (HUKTO HE XOAUT IO SKHIIHILLY,
HE BCKPBIBAET 3aMepToe, He N3bIMAeT JPYTHe BEIIU U T.I1.), YTO H JIOJDKHO HAWTH OTpakeHNe
B I1poTokosie. ITpu npou3BoacTBe 00bICKA BO BCEX CIIydasiX CIE€A0BATEIb U3bIMAET IPEAMETEI
1 TOKyMEHTBI, U3BSTBIC U3 TPAXKIAHCKOTO 000poTa.

[TocTaHOBIEHNE CYIBH O Pa3pEIICHUH TIPOU3BOICTBA OOBICKA B YKHJIMIIIE WIIU TIOCTaHOB-
JICHUE CJIEA0BATENsl O MPOU3BOACTBE OOBICKA B MHOM IOMELICHUM HAJEIsAeT ClIeN0BaTelIs
MIOJTHOMOUMSIMU O€CTPETATCTBEHHO BXOAMTH B TOUISKAINE OOCISIOBaHUIO TOMEIICHHUS,
B TOM YHCJIE TIPHHYIUTEIHFHO BCKPHIBATH KaK B IIEJIOM MOMENICHHE, TaK U JIIOObIe XpaHHIIH-
11a 1 00BbEKThI, HAXOAALIMECS BHYTPH OOBICKUBAEMBIX TIOMeLIeHn. OJJHAKO MPUHYIUTEIb-
HOE BCKPBITHE OMEIIEHUH JOIYCKAaeTC s, €CIN BiIajesel] OTKa3bIBAeTCsI UX OTKPBITH 100pOo-
BOJBHO. [Ipy 9TOM 3aKOH 3amperiaeT MOBPEXIaTh HMYIIECTBO, €CIIM 3TO HE BBI3BIBAJIOCH
HeoOxonuMocThio. Hao nmpusHare, uTo naHHas GOpMYIMPOBKA 3aKOHA JJOBOJIBHO PaCIIbIB-
4aTa, HOCKOJIbKY JIIOObIe AEHCTBUS CIIE0BATENs M0 MOBPEKICHUIO HMYILECTBA, CBSI3aHHBIC
C PO3BICKOM OPYAWH MPECTYIUICHHS, TPEAMETOB, IOKYMEHTOB M IIEHHOCTEH, KOTOPBIE MOTYT
MMETh 3HAYCHME JUIS YTOJIOBHOTO Jiejia, BCerna OyayT CUMTAThCs, KaK BbI3BaHHBIC HEOOXO-
IMMOCTBIO. Peub, ckopee Bcero, T0KHA UATH O SIBHO HE3aKOHHBIX JEHCTBUSX CIIEJOBATENs
IIpU MIPOM3BOACTBE 00BICKa. Hampumep, BMeCTO TOTO, 4TOOBI pacropoTh OOMIMBKY JAWBaHA
WIM Kpecell IO IIBY €€ CKPEIUICHHs ¢ KapKacoM, OHa PEKETCS HOKOM B CaMBIX BHJIHBIX
MeCTax WJIM BMECTO TOTO, YTOOBI MPOIILyHaTh 000U, OHH CPBIBAKOTCS CO CTEHBI C LB 00-
Hapy)XeHHs TaifHuKa U T. 1. [103TOMY, €CIi JINI0, B IIOMEIIEHUH KOTOPOTO TPOU3BOIUIICS
OOBICK, M €ro 3alIUTHHUK MTOCYUTAIOT, YTO B PE3yJIbTare OObICKA MPOHM30ILIO TOBPEKICHHE
HMMYILECTBA, KOTOPOE HE BBI3BIBATIOCH HEOOXOIUMOCTBIO, I OCOOCHHO B TEX CITydasx, KOT-
na OOBICK JaJl OTPULATENEHBIN Pe3ylibTaT, HeOOXOANMO BCE IMOBPEKIICHUS NMYILECTBA OT-
pasuTh B MPOTOKOJIE OOBICKA C TOYHBIM OIMCAHUEM BCEX JICHCTBUE clieoBaTess, a 3aTeM

IIPEABSIBUTh NCKOBBIE TPEOOBAHMS K TOCYJApCTBY IO BO3MEIICHUIO Bpeaa, IPUUMHEHHOTO

14 Benomoct BC PCOCP. 1960 Ne 40, Cr. 592.
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B pe3yspTare MpoBEAEHHOTo 0ObIcka. IMEHHO MO MPOTOKOIY MOXKHO IPOBEPHUTH BECH XOI
CIIeICTBEHHOTO AeicTBUs. [109TOMy Bce, UTO He yKasall CieloBaTelb B OTHOMICHHH MTOPYH
UMYIIIeCTBa, 00s513aHa C/IeNIaTh CTOPOHA 3aIIUTHI B 3aMEUAHHSIX U JOTIOJIHCHHUAX K TPOTOKOITY
oOBICKa.

[Tpon3BoACTBO 0OBICKAa O0ECIIEUMBACTCS TOCYIAPCTBEHHBIM TPHHYXKICHUEM, B CBS3H
C UeM CJIeJI0BATENb BIIPABE 3APETUTH JIUIAM, IPUCYTCTBYIOIIUM B MECTE, T/Ie IPOU3BOANT-
sl 0OBICK, MOKUATH €ro, a TAKXKe 0OIIAThCs APYT ¢ APYTOM MM MHBIMH JIMLAMHU JI0 OKOH-
YaHus 00OBICKA.

[Ipu npousBoACcTBE OCMOTpa, OOBICKA M BBIEMKH B JKWJIMIIE CJIEOBATEIb 0053aTEIbHO
o0ecreynBaeT yyacTHe JByX HOHATHIX. KpoMe Toro, A7t y4acTusi B CIICICTBEHHOM AEHCTBUH
JOIYCKAeTCs W OOJIbIIIee YUCIIO MOHITHIX B TEX CIydYasx, KOTIa MOMCKOBBIE HEHCTBUS OCY-
HIECTBIISIOT HECKOJIBKO CJIEI0BATEICH U COTPYJHUKOB OPraHOB JJO3HAHUS B Pa3HBIX MECTaX.
W3bsaTeie pu 00BICKE MPEIMETHI, JOKYMEHTHI, IIEHHOCTH MPEIbSBIISIOTCS OHATHIM U APY-
THM JIMLAM, TIPHCYTCTBYIOIIUM TIPH OOBICKE, U B CIydae HEOOXOAUMOCTH YIIaKOBBIBAIOTCS
U OIEYaThIBAIOTCS Ha MeCTe OOBICKA, YTO YJOCTOBEPSETCS MOJIMCAMU CJIE0BATENS U I10-
HATBHIX. JlaHHBIE HEHCTBUS IO 0OPMIICHHUIO JOKYMEHTOB M BEIIECTBEHHBIX I0Ka3aTeIbCTB
AMEIOT Ba)KHOE 3Ha4YeHHe, KaK Ul 00eCHedeH s MpaB MOTEPIEeBIIEro JIMIA, TaK M IS BO3-
BPALICHUS U3BSITOTO MPU YCTAHOBJICHUHM HEBHHOBHOCTH OOBHMHSEMOTO (I10JJ03PEBAEMOTO).
ITpu mponsBoacTBEe 0OBICKA CIEIOBATEIb COCTABISET MPOTOKOJ, B KOTOPOM JTOJDKHBI OBITH
yKa3aHbl Bce M3BAThIe O0BEKTHI. KOMUs MpOTOKONa BpyJaeTcs JIUILY, B SKHIIUILE KOTOPOTO
OBUI IPOU3BEIICH OOBICK, TUOO COBEPILICHHOJIETHEMY YJICHY €T0 CEMBH.

4. TIpoueccyalibHbIi MOPSIOK BEIEMKH B XKHJIHILE TOT %€, YTO U JJIsi O0BICKA, HO C HEKO-
TOPBIMHU UCKITIOYSHUSIMHU, KOTOPBIE 00YCIIOBIEHBI TEM, UTO, B OTIIMYUE OT OOBICKA, TIPEMETHI
U JIOKYMEHTBI, MOJJIKAIINE U3bSTHIO, HE PA3bICKMBAIOTCS, & JIMIIb U3BIMAIOTCS JOOPOBOIIb-
HO WJIM IPUHYAUTENBHO. J[0 Hadama BEIEMKH CIEIOBATEIb OOBSBISCT MOCTAHOBICHUE Cyla
W TIpeajiaraeT BBIIATh MPEAMETHI M JOKYMEHTHI, TO/UISKAIIe U3BITHIO, a B CIIydae OTKa-
3a TIPOM3BOJUT BBIEMKY NPUHYAUTEIBbHO. BhleMKa POU3BOAUTCS, KOT/Ia 3apaHee U3BECTHO
MECTO HaXOKAECHHs HCKOMOTO mpenMera. BmecTe ¢ TeM nMpon3BOACTBO BEIEMKH 00€CHedH-
BaeTCs MPUHYKACHHEM TOCYAapCTBa, MO3BOJLIFONIMM CBOOOIHO BXOIHTH B JKUIIUIIE U TIPH
HEOOXOJMMOCTH BCKPBIBaTh 3allepThle XPAHWIMINA, B KOTOPHIX Pa3MEIICHBI MOJUICKAIIHEC
N3BATHIO 00BEKTHL. OHAKO TaKOE MPUHYKACHWE OTPAHHIMBACTCS LEISIMH BBIEMKH — OHO
JIOJDKHO 00€CHIEYHTh JOCTYII CTPOTO K ONPEIeTICHHOMY MPEIMETY.

B cnyyasix, Korna B XoJ1e BBIEMKU 00BEKT, MOJICIKAIINN U3BIATHIO, B TOYHO YKa3aHHOM Me-
CTe He O0HapyKeH, HO IMEIOTCSl OCHOBAHMS 110J1araTh, YTO OH XPAHHUTCS B 9TOM e KHJIMILE,
CJISIIOBATEII0 HEOOXOMMO COCTABHUTH MPOTOKOJ BBIEMKH, B KOTOPOM yKa3aThb, YTO MPEAMET
HEe OOHApyXKEeH W HE M3bST. 3aTeM IMPOBECTH OOBICK B JKWIIMIIE IO MPaBUIIAM CIy4aeB, HE
TEPISAIMIUX oTnararesbeTsa (4. 5 cr. 165 YIIK PD).

Takum 00pa3oM, TPOU3BOACTBO CIEACTBEHHBIX IEHCTBUI NOCTATOYHO YacTO CBS3aHO

C Or'paHUYCHUECM CBAIICHHOIO IIpaBa COOCTBECHHOCTH (1)PI3I/I'{€CKI/IX 1 OPUIUICCKUX JIUL, YTO
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BBI3BAaHO HEOOXOANMOCTBIO PACCIEAOBAHMS IPECTYIUICHUI U YCTaHOBIICHNS JIULL €70 COBEP-
mmBImX. OpraHbl MPeIBapuTEIBHOTO PACCICIOBaHMS 00s3aHbI COOIONATH YCTaHOBICHHBIH
(henepanabHBIM 3aKOHOM MEXaHM3M 3aKOHHOTO OTpaHUUYEHHS TpaBa COOCTBEHHOCTH, BAXKHEH-
1Ief COCTaBIISIONICH KOTOPOTO SBISETCS MOJMyYeHHE CYAeOHOr0 PEIICHNST Ha IPOU3BOACTBO

CIIEICTBCHHBIX JICHICTBUIM.

Buorpaduyeckasi annoranus:
Mapuna MuTiokoBa — VpKyTckuii rocygapcTBeHHbIN yHUBepeuTeT, KOpunudecknii nHCTH-
TYT, IIpenojaBaTeib kadeapsl cyaeOHoro npasa. Hayunbsle HHTEpECHI: yTroJIOBHO-TIPOLECCY-

AJIBHOC MIpaBo, 3alIMATa IIpaB YCJIOBCKaA.

SUMMARY

Selected issues of the property right limitation in the criminal proceedings
The study aims at an analysis of the relationship between civil law and the criminal procedure
law system. The author focus on the limitation of the property right in the selected aspects of the
criminal proceedings.

KEevyworps: limitation the property right, criminal proceedings, civil law






SInA BEPrEP

IIpaBo cOOCTBEHHOCTH: MpeAeJibl 1 OTPAHUYEHU S

WHCTHTYT paBa COOCTBEHHOCTH CO BPEMEH €TO BOSHIKHOBECHIS JISKHUT B OCHOBE I'paX/JaH-
CKOro o6opota. Bxomsuye B cyObeKTHBHOE IIPABO COOCTBEHHOCTH IIPAaBOMOYMS II03BOJISIOT
COOCTBEHHHMKAM BCTYTIaTh B Pa3IMYHbIE TIPABOOTHOMICHHUS MO TIOBOIY OINPEIEICHHOTO UMY-
mecTBa. B To ke BpeMs, HeCMOTps Ha TO, 9TO MPaBO COOCTBEHHOCTH OIPEACIISAIOT Kak Oe3-
IPaHUYHOE TOCIOICTBO JIUIA HAJl BEIbIO, OHO HE SIBISIETCS O€3rpaHUYHBIM.

Vrmy6nsiack B M3ydeHne mpaBa COOCTBEHHOCTH, MBI HAXOAMM, YTO 3a4acTyO OHO OTpa-
HHIYEHO KaknM-Ii0o obpaszom. Kax ormeuan B.I1. ['pubaHoB, Besikoe CyOBEKTHBHOE MIPaBo,
Oyzly4u Mepoii BO3MOXHOTO OBEJICHUS YIIPABOMOUCHHOT'0 JIULIA, UMEET OIpEeICHHbIE TPa-
HHIIBI, KaK TI0 CBOEMY COJEPKAHHIO, TAK H 110 XapaKTePy €ro OCyIeCTBICHHs. | paHHIIBI 3TH
MOTYT OBITh OOJIBIIMMH MII MEHBIIMMH, HO OHHU CYIIECTBYIOT Beeraa'.

ITpenocraBieHue COOCTBEHHUKY BO3MOXKHOCTH 110 CBOEMY YCMOTPEHHIO COBEPILIATH B OT-
HOIICHUH TPUHAATIEKAIIETO eMy UMYIIecTBa T00bIe JelCTBHA O3 yKa3aHHUs Ha OrpaHHuYe-
HUS B BHJZIC 3aKOHOB, TIPaB M HHTEPECOB JPYTUX JIUI] MOXKET MPHBECTH K HETIPEICKa3yeMbIM
MOCIEACTBUAM. YCTAHOBJICHUE ONPECICHHbBIX IPEJEIOB U OIPAHUUYECHUH U1l COOCTBEHHU-
KOB 00YCJIOBJICHO T€M, 4YTO JIF0OOH CyOBEKT IpaBa COOCTBEHHOCTH SIBIISICTCS YacThIO 00IIIe-
CTBa U HE MOXET CYIIECTBOBaTh HE3aBUCHMO OT HETO, a TI03TOMY O0S3aH YYHTHIBAThH €TO
nnrepecsl. Kak BepHo ormetun B.I1. Kamblmanckuil, ¢ obuecmee donocna npucymemeo-
8amb 2aPMOHUsL B3AUMOONMHOUEHUT €OUHUYHO20 U Yel020%, KOTOpas 3aKIII0YAeTCsl B TOM,
9TO OOIIECTBO, IIPEAOCTABIISAA, TAPAHTHPYS U 3aIIUIINAs IIpaBa COOCTBEHHNUKA, HMEET MPaBo
OrpaHUYUBATh NPABOMOYUS COOCTBEHHUKOB B LEIISIX 00€CHEUEHYs IPaB U 3aKOHHBIX MHTE-
PECOB OTIETBHBIX JIUIl U UX COBOKYMHOCTH. Kpome Toro, rocygapcTBo st obecredeHns
KU3HEACSATSIIBHOCTH OOIIeCTBa IMPH3BAHO PEIIaTh BO3JIOKCHHBIE HAa HETO IOJIUTHYCCKHE,

OKOHOMHYCCKHC, COLIMAJIbHBIC U APYTUC 3aJauu, YEMY COOCTBCHHUKH JIOJDKHBI COJICHCTBO-

1 B.IL. I'pubanos, Ocywecmenenue u 3auwuma epaxcoanckux npas, Mocksa 2001, C. 18.
2 B.II. Kambimanckui, [Ipedenst u ocpanuuenus npasa coocmeennocmu, Bonrorpan 2000, C. 25.
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BaTh, MPU3HABasl 32 TOCYAAPCTBOM IIPaBO, B CIIyyae HEOOXOAMMOCTH, HaJIaraTh Ha HUX OIIpe-
JICJICHHBIC OTPAHIYCHHUS .

DTH OTpaHUYCHUSI MOTYT KacaThCsi 0OBbEKTOB, HAXOMAIIUXCS B COOCTBEHHOCTH, BO3MOK-
HOCTH OCYIIECTBJICHUS IPABOMOYNI COOCTBEHHMKA MO BIAJECHHIO, MTOJTb30BAHHUIO M PACIIO-
PSDKEHUIO TIPABOM, CAMOH BO3MOXKHOCTH NMTPUOOPECTH HMYIIECTBO B COOCTBEHHOCTD H T.1I.

B oTHOIICHHH CYOBEKTUBHOTO MpaBa COOCTBEHHOCTH MOYKHO BBIIEITUTh TPU KaTErOPHH,
(bopMHUpYIOIIHE PAMKH €0 OCYIIECTBICHUSL:

— Tpeaens! (TpaHUIBI TIPaBa);
— OrpaHHYCHHS TPaBa;
— oOpeMeHeHHs TpaBa.

PasrpannueHne BBIICHA3BAaHHBIX KAaTETOPH MPENCTaBIsIeT cOOO0H HaydHBIH M MPaKTH-
YEeCKUH HMHTEPEeC, MOCKOIbKY HEMOCPEJCTBEHHO CBS3aHO C KBaln(HUKAIMEH HalaraeMbIx
Ha IpaBo COOCTBEHHOCTH OTPaHMUYCHUMH, MOCIEAYIONIMM 3aKOHOATEIbHBIM 3aKpPETIEHHEM
JAHHBIX TIOHATHI M UCIIOIBE30BaHUEM HX B IPABOIIPUMEHHUTEIBHOMN MPaKTHKE.

Ipesx/e YeM mepeiiTi HeMOCPEACTBEHHO K PACCMOTPEHHUIO MPECIIOB, OTPaHUYEHHH, 00-
peMeHeHMi mpaBa COOCTBEHHOCTH, HEOOXOAUMO OTMETUTh, YTO OHH MOTYT OBbITh yCTaHOB-
JICHBI JTNOO B OTHOILIEHUH OTIPEIETICHHBIX 00BEKTOB, THO0 HE3aBUCUMO OT TOTO, KaKOH 00b-
€KT HaXOMUTCS B COOCTBEHHOCTH. [Ipu 3TOM Cilyyan OrpaHHYEHHs Kpyra CyObeKTOB MpaBa
COOCTBEHHOCTH TpPeOOBaHHUSIMU 0CO00W KBANIM(pUKAIMN (PU3HYSCKUX JIUL], CTICHHATN3AIIH
OpraHU3aINi HEeb3s1 OTHOCHTH K CIy4asiM YCTaHOBIICHHS TPAHHUI] JINOO OTpaHUYEHHH ITpaBa
COOCTBEHHOCTH, MOCKOJIBKY 9TO 03HAYAII0 ObI CMEIIIEHHE OrPAHUYEHU I KOHKPETHOTO CyOheK-
THUBHOTO MpaBa COOCTBEHHOCTH C OTPaHUYCHUEM a0CTPAKTHOM BO3MOKHOCTH 00JI1a1aTh mpa-
BOM COOCTBEHHOCTH Ha OIPE/ICICHHBII 00BEKT, T.€. C OTPAHHYECHHIEM IPABOCIOCOOHOCTH.

OrpaHuyeHne mpaBa COOCTBEHHOCTH B K&KJIOM CITydae SIBJISETCS OTPaHHYCHHEM YCMOTpe-
HUS COOCTBEHHHKA TPH OCYIIECTBICHHUH €r0 MPABOMOYMH 10 BIIAJCHUIO M PACTIOPSHKECHUIO
HAMYIIECTBOM (BKITIOYAst COOCTBEHHO PacIOpsHKEHUE, YCTAaHOBIICHHE OOPEMEHEHUH U YHIUTO-
JKEHHE UMYIIIECTBA), 00YCIIOBICHHBIM B OMPEICICHHBIX CIyYasix CAMOU PUPOJIOH OTHOIIICHHE
COOCTBEHHOCTH, TMOO BOJICH 3aKOHOAATEIIS, M YK€ BOJICU3BSBICHUEM CaMOTO COOCTBEHHUKA.

Ciydan OrpaHUYeHHs] YCMOTPEHHs COOCTBEHHUKA, 00YCIIOBICHHBIE IPUPOION OTHOIIE-
HUH MKy COOCTBEHHUKOM M TPETHUMH JIUIIAMH, OCHOBBIBAIOTCS HA TOJOKCHUSIX TCOPUH
€CTECTBEHHOTO IIPaBa, OTCHUIAIONIEH HAC K OOIIETIPUHATHIM NPEACTABICHHUSIM O 100pe, CBO-
0oze, CIpaBeIIMBOCTH, PABHOIIPABHH, PABHOH 3alIUTHI IPaB M HHTEPECOB BCEX CyOBEKTOB
npaBa, HEOTHEMIIEMbBIX MPaBaX, CBOMCTBEHHBIX YEIOBEKY OT POXKACHHS, U 00pa3yioT ecre-
CTBEHHBIE TIPeesbl OCYIIECTBICHHS MpaBa COOCTBEHHOCTH. JlaHHBIC Mpeaens! (TpaHHIIb)
BITOCJICACTBHY HAXOIST CBOE 3aKpEIICHUE B HOPMAaTUBHBIX aKTaxX B BUJIE 3aIIPETOB Ha IIH-

KaHy U UHbIE (DOPMBI 310yNIOTPEOICHHS IIPABOM.

3 B.II. Kamblmanckuid, /Ipedenst u oepanuuenus..., C. 26.
4 B.A. MukpiokoB, Codepocarue oepanudenuti u obpemenenui npasa coocmseennocmu, Ilepmb 2004, C. 2.



IIpaso cobcmeennocmu... | 65

ITpu sTOM ompeneneHne NpeaeioB OCYIIECTBICHNS TPAXKIAHCKUX MIPaB He SIBISETCS Orpa-
HUYCHUEM DTHUX TPaB. DTO IOPUANIECKOE BEIPAXKEHHE YiKe CYNIECTBYIONET0 SKOHOMUIECKH
PAaBHOTO IOJIOJKEHUS JIIOAEH B CHCTEME OOLIECTBEHHBIX OTHOLICHUM, IPaBoBoe obecreye-
HUE, JOPUIMYECKas TApaHTHS 9TOTO IeHCTBUTEIBHOTO PABEHCTBA. [10IBITKA OTASIBHBIX JINL]
BBIATH 32 MPEIeNTbl 3TOr0 3KOHOMHYECKOTO M MPABOBOTO PaBHOBECHS MPH HCIOJIB30BAHUU
MIPUHAIICKAIINX UM TPAXKIAHCKUX NPaB, HAPYIICHHUE MTPECIIOB UX OCYIICCTBICHUS U €CTh
370y OTpebICHHE TIPABOM, HE TOMYCTUMOE B 00TIeCTBE .

Hanume monoOHBIX ecmecmeenHblx TPAHUL] IPaBa COOCTBEHHOCTH MO3BOJISIET COOCTBEH-
HUKY B IPaHUIIAX IpaBa OCYUIECTBIATH CBOM MPAaBOMOYHS [0 CBOEMY yCMOTpeHuio. [Ipu
9TOM YCMOTpEHHE COOCTBEHHHUKA MTPEANONAraeT pa3yMHOE U JOOPOCOBECTHOE OCYILECTBIIE-
HUE cBOero npasa cooctBeHHOCTH. B.I1. KaMbliaHcknil B 4mciie OCHOBHBIX MIPU3HAKOB yC-
MOTpPEHHs Ha3bIBaeT CIemyomue’:

— MPaBOMEPHOCTH MU 3aKOHHOCTB;
— yYerT NpaB ¥ 3aKOHHBIX HHTEPECOB TPETHHX JIHII.

Tam, re Hepa3yMHOCTb M HEIOOPOCOBECTHOCTh COOCTBEHHHKa OyJIeT CTaJIKMBaThCs
C TpaBaMM JPYTHX JIML, TIO3UTUBHBIM IIPAaBOM YCTAHABIHMBAIOTCSl OTPAHUYUCHHUS, YICPKUBa-
IolIMe COOCTBEHHHKA B IPAHUIAX MTPaBa COOCTBEHHOCTH.

OrpaHH4YeHUs] MOXKHO OTPE/ICTUTh KaK BHITEKAIOIINE U3 3aKOHOB M IPYTHX HOPMATHBHBIX
aKTOB, M3 PEIICHNI TOCYIapCTBEHHBIX OPTAaHOB IIPEIEJIBbl, IPAHMUIIBI, 32 KOTOPBIC HE TOJIK-
Ha BBIXOAUTD JEATENBHOCTh IKOHOMHUYECKHX CyOBEKTOB, OTpAaHWYEHHBIE BO3MOYKHOCTH HC-
MOJTB30BaHus pecypcoB’. OrpaHUYeHHE MpaBa MPU3BaHO 00SCIEUNTh HHTEPECHI OOIBIIIH-
CTBA M Pa3peIlUTh HOTPEOHOCTD YCTAHOBICHUS TPAHHULIBI MEXKLY TPOTUBOCTOSILIMMH HHTE-
pecamu cyobekToB mpasa®. Kak criemyer u3 cmbicaa 1. 2 ¢r. 1 'K P® (I'pakaaHckuii Komekc
Poccuiickoit @enepanyn) npaBo COOCTBEHHOCTH MOXKET OBbITh OIPAaHUYCHO HA OCHOBAHUH
(benepanbHOTO 3aKOHA B TOW Mepe, B KaKOH 3TO HEOOXOAMMO B LIEJNSX 3aLIUTHl OCHOB KOHCTH-
TYIHUOHHOTO CTPOsI, HPAaBCTBEHHOCTH, 3I0POBBSI, IIPaB M 3aKOHHBIX HHTEPECOB IPYTHX JIHII,
obecrieyeHust 00OPOHBI CTPaHbl M 0€3011aCHOCTH rocyaapceTsa. Kak cnpaBennuBo orMedaer-
cs B.II. Kamplmmanckum, orpaHiyueHus] He UCKITIOYAIOT OTAENbHBIE MPAaBOMOYHS U3 COAEP-
JKaHWsI MpaBa COOCTBEHHOCTH, a CYKarOT BOBMOKHOCTH COOCTBEHHHKA B OCYIIECTBICHUU
cyOBeKTHBHOTO TipaBa’. OrpaHuyeHre mnpasa COOCTBCHHOCTH BO3MOKHO KaK B MHTEpECax
Bcero oOriecTBa (00IIMe OrpaHUYCHHUS), TAK U B MHTEPECaX ONPEACICHHBIX JIMIL (YaCTHBIC
OTpaHUUYCHHUS).

OrpaHu4eHus MpaBa COOCTBEHHOCTH MOTYT OBITh BBIPQXKEHBI B 3allPETaxX COOCTBEHHHKY

COBEpIIaTh OINpPE/AENICHHbIE aKTHBHBIE AeiicTBHA. Hampnumep, cOOCTBEHHHUKY 3ampernaeTcs

5 B.IL. I'pubanos, Ocywecmesnenue u sawuma..., C. 21.

6 B.I1. Kameimanckuii, /Ipedenst u oepanuuenus..., C. 32.

7 JLILL. Jlo3oBckuid, E.B. Crapony6uesa, Cospemennuiii skonomuueckuil ciosaps. KoncynsrantlLiroc.
8 B.II. Kambitanckuit, /lpedenst u oepanuyenus..., C. 50.

9 B.II. Kambimanckui, /Ipedensi u oepanuvenus..., C. 72.
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pa3meniark B )KHUJIOM JIOME TIPOMBIIIUIEHHBIE Tpou3BojcTBa (11. 3 cT. 288 'K PD). Ilpu ocy-
[IECTBICHUH MpaBa COOCTBEHHOCTH Ha YKMBOTHOE HE JOITyCKaeTCsl )KECTOKoe oOpalleHne
¢ HuM (ct. 137 'K PD)°,

YmenbleHne 00beMa BOBMOKHOCTEH COOCTBEHHHKA MOXKET OBITh JJOCTHTHYTO TaK¥Ke IM0-
CPEICTBOM CY)KCHUSI HMEIOLIMXCS TO3BOJICHUH. B 4acTHOCTH, MpH M3MEHEHHH KaTeTOPUH
3eMENIbHOTO Y4acTKa MPaBOMOUHsI COOCTBEHHHKA 3eMEJIbHOTO YYacTKa OyayT OrpaHHYeHbBI
MpeieslaMi HOBOTO TieieBoro HaszHauenus (1. 3 ct. 209, ct. 260 'K PD)',

OrpaHnyeHne MpaBa MOKET ObITh BRI3BAHO OINPEIEICHHBIMU 3anpeTaMu. OHAKO 3TH 3a-
HPETHl HE NCKIIFOYAIOT OIPE/ICICHHOE CYOBeKTHBHOE IPABO M3 COZCPIKAHUs NPABOCIIOCO0-
HOCTH yIIPaBOMOYEHHOTO JHna. COOCTBEHHUK COXpaHSET CyOBEKTUBHOE MPABO, U B CIIydae
CHSATHS OTIPEIETICHHOTO 3aIpeTa HiIi OTpaHHICHHS JTAHHOE MTPABO B CHITYy CBOMCTBA AIIACTHY-
HOCTH IpaBa COOCTBEHHOCTH OYAET BOCCTAHOBIICHO B ITOJHOM 00beme'2.

OrpaHnyeHus paBa COOCTBEHHOCTH MOXKHO KIacCH(UIIMPOBATH O Py OCHOBaHUI.

C y4eToM CTPYKTYpBI IpaBa COOCTBEHHOCTH 110 00bEMY OrpaHUUCHHUST MOXKHO Pa3IeIHTh
Ha JIBE TPYIIIIbL:

— OrpaHMYEHHsI, KOTOPBIE CTECHSIOT IIPaBO COOCTBEHHOCTH BO BCEM €T0 COZEPIKaHHH;
— OrpaHWYEHHsI, KOTOPHIE CTECHSIOT IPaBO COOCTBEHHOCTH B OTIEIBHBIX €r0 COCTAB-
HBIX YaCTsX.

[To comeprkannio OrpaHUYEHUH UX MOXKHO pa3eNnTh Ha:
— OrpaHWYEHHs, BCIEACTBHE KOTOPBIX COOCTBEHHUK JIOJDKEH UTO-JIHOO0 TEPIIETh;
— OrpaHUYEHHS, B CHIIY KOTOPBIX COOCTBEHHUK JJOJKEH YEero-Tu00 He JeaTh.

Meiiep I.W. Takxke IETUT OrpaHHUYCHUS HA JBE IPYMINbI’. B mepByro Tpymimy BXOIIT
OTpaHUYEHHsI, KOTOPbIE B JOPEBOIIOIOHHOM TPa)KJaHCKOM 3aKOHOIarenbcTBe Poccuu Ha-
3BIBAJIMCH MPABOM y4acTHsI OOIIEro ¥ YaCTHOTO B BBITOJAX YY)KOT0 UMYIIECTBA. DTH Orpa-
HUUYCHHUS CONPOBOXKIAIOT BCSIKOE MPABO COOCTBEHHOCTH Ha ONpEeNeHHBIC MPEAMETHl. DTH
orpannyeHus1, no Muenuto J[.1. Meiiepa, COCTaBISIOT Mpenelbl CyIIeCTBOBAHUSI IpaBa co0-
CTBEHHOCTH. BTOpYIO Ipymimy orpaHU4eHHI COCTABISIOT YCTAHOBICHHbBIC 3aKOHOM OIpaHH-
YEeHUs BHYTPH IIPEEIIOB IIPpaBa COOCTBEHHOCTH MO OCHOBAHMSIM, JIEKAIINM WIH B TMIYHOCTH
OTZIENIHOTO CyOBEeKTa MpaBa COOCTBEHHOCTH, WIIH B OOCTOSITEIILCTBAX, HE CBSI3aHHBIX C JIMY-
HOCTBIO CyObeKTa.

K. Aunenkos', JI.1. Meiiep', T Tlonexaes'®, I.®. llepuieneBrd'’ MPOBOANIN TEICHNAE

OFpaHI/I‘ICHI/Iﬁ ImpaBa COOCTBEHHOCTH B 3aBUCHMOCTH OT MCTOYHMKA Ha OrpaHUYCHUS, BBITC-

10 B.A. Mukptoko, Codeporcanue oepanuuenui..., C. 2.

11 B.A. Mukptoko, Cooeporcarue oepanuyenui..., C. 3.

12 B.IIL. Kawmblimanckuii, Ilpedenst u ocpanuuenus..., C. 54.

13 .M. Meiiep, Pyccroe epadicoanckoe npaso, Mocksa 1997, C. 28.

14 K. Aunenxos, Cucmema pycckoeo epasxcoanckozo npaéa, Cankt IlerepOypr 1900, C. 349.

15 JA.U. Meiiep, Pycckoe epasicoanckoe..., C. 26.

16 B. Ionexaes, O npage cobcmeeHHOCMU NO PYCCKUM 3akoHam, JKypHan MunucrepceTsa roctunun 7/1861,
C.25.

17 T.®. UlepueneBny, YuebHux pycckoeo epascoancrkozo npasa, Kazaup 1902, C. 240.
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KaloIlle HeIIOCPEICTBEHHO U3 3aKOHA, U OTPAaHWYEHHMs, OCHOBAHHBIC Ha ABTOHOMHOM aKTe.
OTnrune uX 3aKII0YaeTcs B TOM, YTO B IIEPBOM Cllydae COOCTBEHHHUK OIPaHUYMBACTCS HETIO-
CPEICTBEHHO 3aKOHOM, a BO BTOPOM CJIyudae IOCPEICTBOM IIPaBa B 4y>K0Oil COOCTBEHHOCTH.

OnHaKo MPEeCTaBIACTCS, YTO MPABO B UY)KOH COOCTBEHHOCTH SIBIISIETCS] HE OTPaHUYCHHU-
eM, a oOpeMeHeHneM COOCTBEHHHKA HMyIIecTBa. [1og oOpeMeHeHneM TOHIUMAFOTCS! JOTOJI-
HUTEIbHBIC 0053aTeNIbCTBA U O0SI3aHHOCTH JIMIA, HAKJIA/IbIBAEMbIC HA HEr0 OrpaHUYCHUS,
BO3HUKAIOLIHE B CBS3M C HATWYNEM Y HETO MJIM MOJTy4YEeHHEM UM ONpeeNIeHHBIX IIPaB U BO3-
MOXKHOCTEH; Harpumep, 00s13aHHOCTD MOMEYHTENs 3a00THTHCS O TTOJOIIEYHOM HIIH 00sI3aH-
HOCTb apeH/IaTopa COXPAHSTh apEHI0BAHHOE HMYIIECTBO ',

Bompoc o pasrpaHuYeHNH HOHIATHH 00pEeMEHEHNE U OTPaHNUYCHHUE [TPABa YaCTO BHI3BIBAI
CIIOpBI Cpeld y4YeHBIX. B KauecTBe mprMepa MOXKHO HNPUBECTH BOTIPOC O KBATH()UKAIIUH
CEpBUTYTA KaK orpaHuueHHs a0 Kak oOpemeneHus npasa. JI.B. [llenHnkoBa onpenenser

CEPBUTYT Kak:

TaKoC 06peMeHeHHe 3€MEJIbHOI'0 y4acCTKa WJIH ApPYyroro 00beKTa HECABUXUMOCTH,
KOTOPOE€ MOXKET 3aKJIIOYATHCA KAK B OI'PAHUYCHHBIX ITOJTHOMOYUAX T10 €ro MCIIOJIb-
30BaHUIO APYIUM COOCTBCHHHKOM (CO6CTB€HHI/IKOM COCCAHEIO 3E€MEJIbHOI'O Yy4acT-

Ka ujin upyrofz’l HeZ[BPI)KPIMOCTI/I), TaK U B OrpaHUYCHUU COOCTBEHHBIX HOJ'[HOMO‘{I/If/’I,

OTHOCS CEPBHUTYT OJHOBPEMEHHO U K 00peMEHEHHAM 00BEKTa HeIBIKUMOCTH, W OTpaHHYe-
HUSIM TIpaB cOOCTBEHHMKA'?.

O1HaKo HcCIle10BaHUs NTOKA3bIBAIOT, YTO €CTh JIOCTATOUHBIE OCHOBAHMUS [UIs pasrpaHuye-
HYsI IOHATUN OIpaHUYEHUsI U 0OpEMEHEHHs [IPaBa, KOTOpPbIE, B YACTHOCTH, IIO3BOJIAIOT OJl-

HO3HAYHO ONIpEeAeNuTh npupoay cepsuryra. Hampumep, I.O. lllepuieneBud ykasblai, uTo:

OTpaHMYCHNUS TpaBa COOCTBEHHOCTH MMEIOT B BHJY TOJIBKO CTECHEHHE COOCTBEH-
HHMKa M3-3a TOCTOPOHHMX JIUI] B OCYIIECTBIEHUH €ro Npapa, HO He JO0CTaBIEHHE
MOCTOPOHHUM JIMI[AM TIpaB Ha 4yxylo Bellb. [locnenHeit nemu cimyxar raBHbBIM
o0pa3oM cepBUTYTH. CEepBUTYTHI — 3TO MpaBa TPETHUX JIUII, BCICICTBHE KOTOPBIX
CTECHSIETCS COOCTBEHHUK B OCYILIECTBJICHHH CBOETO IPaBa, 3aKOHHBIC OIpaHUYe-
HHS — 3TO CTeCHEHHE COOCTBEHHHKA B OCYIIIECTBICHUH €T0 TPaBa, BCIEICTBHE KO-

TOpOro 00ecreunBarOTCs HUHTEPECHI TPEThbUX .III/IHZO.

Amnanoruuno#t nosunmu npuaepxkusaincs [1.M1. Metiep. Ilo ero ciosam, orpanmueHust He
COCTaBJISIOT MpaBa Ha UyXKYIO BEIlb, IOTOMY YTO TPABO HA UYXKYIO BEIIb — 3TO BBIIEN H3

IpaBa COGCTBGHHOCTI/I, a OrpaHUYCHUS COCTABJIANOT €TI0 NPEACIl U yCTaHAaBIMBAKOT JIsI CTO-

18 b.A.Paiiz6epr; JLII. JlosoBckuii, E.B. Craponybuesa, Cogpemennviii 9KOHOMUYECKUL COBADD.
Koncynpbrantllitoc.

19 JI.B. lllennukoBa, BewHoe npaso, Mocksa 2006, C. 140-141.

20 I®. [epenesuy, Yuebnux pycckoeo..., C. 175.
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POHHHX JIMI] TOJIBKO TIPaBO HA COBEPLICHHE ACHCTBUI, KOTOPbIE HE CUMTAIOTCS HApyLICHUS-
MH TpaBa COOCTBEHHOCTH?!.

TakuM 00pa3oM, OCHOBHBIM OTJIHYHEM 00S3aHHOCTCH, BXOJISIIUX B COZICP)KaHUE OTPaHHU-
YEHUH, OT 003aHHOCTEH COOCTBEHHMKOB, COCTABIISIONIMX OOPEMEHEHHUE €ro 1PaBa, SBJISIeT-
Csl HAJIMIHE WM OTCYTCTBHE KOPPECTIOHANPYIONIMX STHM OOS3aHHOCTSIM IPasKIaHCKHX TIPaB
TpeThuX Jull. Takum 00pa3oM, OCHOBBIBAsICh Ha TAHHOM 3aKiIodeHuH, B.A. MHUKPIOKOB Jie-
JIaeT BBIBOA O TOM, YTO OOS3aHHOCTH COOCTBEHHHMKA IO yIUIaTe HAJIOTOB (TaK Ha3bIBacMbIC
HAJIOTOBBIE OOpEeMEHEHHsI), 00S3aHHOCTH MO OCYIIECTBICHHIO 00S3aTeNIbHOTO ayIHTa, 110
BEJICHHIO OyXTaJITEPCKOrO ydeTa, IO COXPAHECHHIO SCTCCTBEHHOM CPe/lbl OOMTAHMS TUKHX
JKMUBOTHBIX W TIPOUYME OOpeMeHeHus nyonuyHoeo xapaxmepa SIBISIIOTCS HUYEM HHBIM Kak
OrpaHUYEHHEM MpaBa COOCTBEHHOCTH, TTOCKOIBKY TaKUM 00s3aHHOCTSIM KOPPECIOHIUPYIOT
JIUIIb TIpaBa aJMAHUCTPATUBHBIX OPTAHOB U JIOJHKHOCTHBIX JIMI[ IO OCYIIECTBICHUIO KOH-
TPOJISt M Ha/130pa?,

BcenencTBre ycTaHOBICHHS OOpeMeHeH s COOCTBEHHHK CTECHSETCS B IpaBax M3-3a HaJIH-
YU IPaB TPETHUX JIUI] B OTHOLICHUH €r0 UMYIIECTBa (TMIPaB apeHIbl, 3aJ10ra, OTPAHUUECHHOTO
IOJTb30BAaHMS COCEIHUM 3€MEIbHBIM YI9aCTKOM, IPO)KUBAHUS B KHMJIIOM IOME Ha OCHOBAaHUHU
3aBeIaTeNIbHOTO 0TKAa3a) WM TpaB TPeOOBaHUS OT HErO COBEPIICHUS B MX IOJB3Y KaKHX-
100 neiicTBUM B CBsI3M ¢ 00JaflaHUEM OOPEMEHEHHBIM IPaBoM (IIpaB IOIydaTelis PEHTHI
TpeOOBaTh OT COOCTBEHHMKA BBITUIATHI OTNPENICIICHHOTO JICHEKHOTO COACPIKAHHMS).

C mo3uiun cyobhekTa 00peMEeHEHHOTO ITpaBa cCOOCTBEHHOCTH 00pEMEHEHHE MPEICTABISIET
co00i1 IepepacnpeiesIieHHe YacT! IIPABOMOYHH B MOJIb3Y TPETHHX JIHIL.

MoOXHO caienaTh BBIBOJ, YTO CMBICI OIPaHUUYCHUS IPaBa COOCTBEHHOCTH COCTOUT B TOM,
9TOOBI B LENsX, YKa3aHHBIX B cT. 1 'K P®, yacTH4HO BOCHIPETHTHh MM OIPaHUYUTH OCY-
IICCTBIICHUE TTPaBa COOCTBCHHOCTH BOOOIIE, 2 HE TOIBKO CAMHUM COOCTBEHHHKOM, B TO Bpe-
Msl KaKk MpH OOpEeMEHEHHH T¢ BUABI (OPM M CIIOCOOOB OCYILECTBICHHS MpaBa COOCTBEH-
HOCTH, KOTOpPBIE BPEMEHHO HE JOCTYIHBI COOCTBEHHHKY, OCYIIECTBIISIOTCS CyObEKTaMHU
npaBooOpeMeHenuid. Takke, Mo 3aMedanuio B.A. MUKpIOKOBa, pa3iudus B OrpaHHYCHUH
1 00pEeMEHEHUH ITPaBa COOCTBEHHOCTH XapaKTEPU3YIOTCS U TEM, UTO B CITydae YHUUTOKESHUS
COOCTBEHHHKOM HMYIIECTBAa 0€3 HEraTUBHBIX IOCIEICTBUI JUII COOCTBEHHHKA OTITANal0T
JIUIIb OTPAHUYCHHUS €ro MpaBa, TOraa Kak CyObeKThI MpaB, OOPEMEHIBIINX YHUYTOKSHHOES
HMMYILECTBO, MOTYT NMOTPEOOBATh BO3MELICHUSI YOBITKOB CO CTOPOHBI COOCTBEHHUKA WIIH
HHBIM 00pa30M 3alIUTHTH CBOE TIPaBO>.

TToIBO/ISI UTOT, MO’KHO OTMETHUTB CIIEYIOIICE.

[IpaBo COOCTBEHHOCTH, HECMOTPS Ha TO, YTO OHO TIPEIOCTABISIET COOCTBEHHUKY Han0o-
Jiee MOTHBIN MepedeHb IPAaBOMOYHH MO OTHOIIEHUIO K MMYIIECTBY, MOICKHUT OTPAHUICHHIO

IIpu NOMOIIH:

21 I.U. Meiiep, Pycckoe epadicoanckoe..., C. 22.
22 B.A. MukptokoB, Codeporcanue oepanuyenui..., C. 4.
23 B.A. MukprokoB, Codeporcanue oepanuyenuii..., C. 6.
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— (ukcanyM ecTeCTBEHHBIX IpaHHMIl (IIPEIEIOB) OCYILECTBICHHS MpaBa COOCTBEHHO-
CTH, HEOOXOIUMBIX ISl COXpaHEeHUsI OaaHca SKOHOMUIECKUX U COLMAITBHBIX HHTEpe-
COB BCEX WICHOB O0LIECTBA, a TAKXKE I'OCYNapCTBa;
— YCTaHOBJICHUsI OpraHaMH roCyJapCTBEHHON BIIACTH OTPaHMUYECHUH MpaBa cOOCTBEH-
HOCTH, KOTOpbIEe HAIIPaBJICHBI Ha CY’)KEHUE OJJHOTO HJIH HECKOJIBKUX MPaBOMOYHI c00-
CTBCHHHUKA, KOTOPBIE BOCCTAHABIMBAIOTCS B IMPEKHEM 00bEME IIPU CHSTUU BBIIICHA3-
BaHHBIX OrpaHuyeHui. [Ipu 3TOM y TPEeThHX JIUI] HE BO3HUKAET KAKUX-THOO MpaB Ha
MUMYILECTBO, HAXOsIIIeeCss B COOCTBEHHOCTH;
— co3/aHre oOpeMeHeHH (B OCHOBHOM BOJICU3bSIBIICHHEM COOCTBECHHHUKA), BICKYIIINX
nepeavy 4acTu MPaBOMOUYHMH COOCTBEHHNKA TPETHUM JIMIIaM, COOTBETCTBEHHO, C H3b-
ATHEM UX Y cOOCTBeHHHKa. Kak ¥ MpW CHATHU OrpaHIYEeHUH, yCTpaHEeHHe 00peMeHe-
HUI IPUBOJUT BOCCTAHOBJICHUE ITPABOMOYHI COOCTBEHHHKA B TIOJIHOM 00BEME.
[Tpu 5TOM yCcTaHOBJICHHE TIPE/ICIIOB, OTPAaHHUYCHUI U 0OpEeMEHEHHH MTpaBa COOCTBEHHOCTH
CITy)KHT UHTepecaM OOIIECTBa U TOCYAAPCTBA B IIETIOM, TOMOTast OAIEPIKUBATh SKOHOMUYe-

CKO€, COLNAJIBHOEC, IMTOJINTHYCCKOC 0J1aroCOCTOsIHIE OOIIECTRA.

Buorpadguyeckasi anHOTALUSA:
Sna beprep — UpkyTckuii rocynapcTBeHHBIN yHUBepcHTeT, IOpuanaeckuii nnctutyt. Hayd-
HBIE UHTEPECHI: TPAXKIAHCKOE MPABO, KIIHIIHOE MPABO, apOUTPAXKHBIN MPOLIECC, aIMUHHU-

CTPAaTUBHOC IPOU3BOACTBO, MCIKAYHAPOJHOC ITPAaBO, MCKAYHAPOAHBIC OTHOLICHUA.

SUMMARY

The property rights: boundaries and limitations
The aim of the study is to evaluate the selected limitation of the right to property. The author is
of the opinion that establishing the boundaries of property rights in the law system serves the
interests of society and supports the economic, social, political and economic well-being.

Keyworps: public interest, limitation the property right, civil law






Burtaumit E1ucees

HNuTesuiekTyaibHbIE PABa KAK OTPAHNYEHUE MPaBa
COOCTBEHHOCTH

B cuctemMe MHTEIEKTyalbHOW cOOCTBeHHOCTH Oenopycckuid yueHbrii C.A. CyqapuKkoB BbI-
JIeTISIeT TP MPUHITAIA, OHUM M3 KOTOPBIX SIBISETCS Tyalli3M HHTEIICKTyalbHOW COOCTBEH-
Hoctu. OcCTaBisis 32 paMKaMH 9TON CTaThd AUCKYCCHIO 00 0OOCHOBaHHOCTH BBIICICHHUS Ta-
KHUX MPUHIIUIIOB, OCTAHOBUMCSI Ha TOM, YTO TIOHUMAETCSI TIOJ[ yali3MOM HHTEILUICKTyaIbHOM
coocrBenHocTH. C.A. CynmapukoB nuuiet: Hemamepuanvhvle 0Obekmbvl UHMENIEKNY ATbHOU
COOCMBEHHOCIU 0OBLEKMUBHO CYUeCMEYION MOIbKO BONIOWEHHBIMU 8 MAMEPUATbHBIX 00b-
exmax'. IHBIMH CJIOBaMH, 00BbEKTBI HHTEIUICKTYaIbHON COOCTBEHHOCTH BCETIa HEeMaTepHalib-
HBL. BMecTe ¢ TeM OHM HaXOJIAT CBOE BHEITHEE BBIPAKCHHE B 00BEKTaX MaTepHaIbHOTO MHUPA.
TakuMu MaTepHaIbHBIMUH OOBEKTAMH MOTYT OBITh BEIH, OTHAKO, HE TOJBKO OHHM. [IpHHIMI
JlyaJii3Ma HHTEIUICKTYalbHOW COOCTBEHHOCTH MOXKHO PACCMOTPETh C IBYX CTOPOH.

C oHO# CTOPOHBI, BOSHHKAET BOIIPOC O TOM, Kak 000pPOT MaTepUalibHbIX OOBEKTOB, B 4acT-
HOCTH BEILCH, BIHMSICT HA FOPHIMYECKYIO CYb0y OOBEKTOB MHTEIICKTYaIbHOH COOCTBEHHO-
CTH. DTOT aCIIeKT Jyalu3Ma WHTEIUICKTYaJbHONH COOCTBEHHOCTH HE BBI3BIBACT Ha IPAKTHKE
CEePbE3HBIX TPYAHOCTEH M OJHO3HAYHO YPEryIUPOBAH B COBPEMEHHBIX 3aKOHOIATEIHCTBAX.

Tak, ct. 1227 'K P® (I'pasknanckuit kopeke Poccuiickoit denepariun) riacur:

1. MHTeexTyalibHbIe IIpaBa He 3aBHCST OT IIpaBa COOCTBEHHOCTH Ha MaTepHallb-
HBIM HOCHTENB (BEIb), B KOTOPOM BBIPA)KEHBI COOTBETCTBYIOIINE PE3YIbTAT HHTE-
JIEKTYaJIbHON JIeITEIbHOCTH WM CPEJICTBO MHANBHTyalH3aIHH.

2. Tlepexon nmpaBa COOCTBEHHOCTH Ha BEIllb HE BJICUET MEPEX0]] WIIH IIPELOCTaBIIC-
HH€ MHTEIIEKTya bHBIX TIPaB Ha PE3yNbTaT HHTEIIEKTYadIbHON NeATeTbHOCTH HIIH
Ha CPEJCTBO MHWBUIyaNN3alUy, BEIPAKEHHBIC B 3TOH BEIH, 32 MCKIIOYCHHEM

cilyuasi, IpelycCMOTPEHHOro yHKToM 2 ctathy 1291 Hacrosmero Konekca.

1 C. CynapukoB, Aémopckoe npaso, Mocksa [Ipocnexr 2013, C. 21.
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WupMu cioBamu, 000pOT BelleH, B KOTOPBIX BBIPaXKEHBI OOBEKTHI MHTEIUICKTYaTbHOM
COOCTBEHHOCTH, HE BIMSET B OONBIIMHCTBE CIIyYacB Ha FOPHIMUECKYIO CyIpOy cammux
00BEKTOB.

C nipyroii CTOpOHbI, CYIIECTBYET U 0OparHasi CBsi3b. Kak BIHMSIOT mpaBa Ha OOBEKTHI HH-
TEJUTEKTyaIbHON COOCTBEHHOCTH Ha 000POT MaTepHalbHBIX HOCUTENEH, B KOTOPBIX 9TH 00b-
eKThI BbIpaxkeHbI? Hanpumep, SBISIICH COOCTBEHHHKOM BEIIH, BBl MOXKETE HE SIBISTHCS Mpa-
BooOaaTeneM 00bEeKTa HHTEIUIEKTYalbHOI COOCTBEHHOCTH, BOIIIOIICHHON B BEIM. Takum
00pa3oMm, ¢ OJIHOH CTOPOHBI, Y Bac €CTh IIPaBO COOCTBEHHOCTH Ha BElIb, KOTOPOE TIO3BOJISIET
10 CBOEMY YCMOTPEHHUIO COBEpINATh B OTHOIICHUH Hee JI00bIe NEHCTBHS U 3ampenaeT Ko-
My-JH00 MPensATCTBOBATh BaM B 3ToM. C Apyroil cTOpOHBI, BBl He oOnazaere mpaBaMu Ha
WCIIONb30BaHUE 00BEKTa MHTEIUIEKTYalbHONH COOCTBEHHOCTH, BOILUIONIEHHOTO B BEIH, CO-
OTBETCTBEHHO, 0€3 coriacus rpaBoobiaiaress He BIpaBe COBEPIIATh KaKue-Tn00 AeHCTBHS
B OTHOIICHHUH 00BbEKTa MHTEIIEKTYaJIbHOM COOCTBEHHOCTH. BO3HMKaeT cuTyarust, B KOTOPOi
MHTEIUIEKTyalbHbIE TIpaBa MOTYT OBITh TIPOTHBOIIOCTABICHBI IPaBy coOCTBeHHOCTH. Haue
TOBOPSI, 3/1€Ch MPOUCXOUT KOHMIIUKT MWKy HHTEpecaMu COOCTBEHHUKA BEIIH U TPaBO00-
Jafaresst 00beKTa HHTEIUIEKTYaIbHOM COOCTBEHHOCTH, KOTOPBIA MMEET PSi/t IPOSIBICHUH.

B paMkax 3Toil cTaThbH MOAPOOHO OCTAHOBHMCS Ha OTHOM mpoliieme, B KOTOPOH TPO-
SBJISETCS KOHMIMKT HHTEPECOB COOCTBEHHMKA U MPAaBOOOIAIATENsl, 8 IMEHHO Ha pobieMe
COOTHOILICHUS MTpaBa Ha HEMPHKOCHOBEHHOCTh NMPOM3BEAEHHS M ITpaBa COOCTBEHHOCTH Ha
BEIllb, SIBILTIONILYIOCS] MAaTepHAIbHBIM HOCHUTEJIEM ITPOM3BEACHHSI.

IMpencraBuM cienyromyto cutyanuio. ITo 3aka3sy apXUTEKTOp CO3JaeT IPOEKT >KUIIOrO
JIOMa, KOTOPBIH OXpaHsAeTcsi HOpMaMH aBTOPCKOTO Mpasa. Ha 0cHOBe apXUTEKTypHOTO Ipo-
€KTa BO3BOJMTCS JIOM, TIPaBO COOCTBEHHOCTH Ha KOTOPHII Mpruobperaet apyroe nuno. Cry-
CTsl HEKOTOPOE BpPEeMs COOCTBEHHHK pEIlaeT PeKOHCTPYHPOBAThH JOM, HApuUMep, J0eIaTh
HECKOJIBKO OaIKOHOB, IMIPUCTPOHUTH Tapak MM NPOCTO AOOABHUTH AEKOPATUBHBIE HJIEMEHTHI.
Bymyun coOCTBEHHHKOM HEIBHKMMOH BEIlH, OH HMEET MPABO 10 CBOEMY YCMOTPEHHUIO Bia-
JIeTh, MOJb30BAThCS U PACIIOPSDKATHCS €10, B TOM YHCIE M3MCHATh KaKUM-THO0 00pa3oM.
OIHOBPEMEHHO apXUTEKTOpP, CO3AABIINI MPOEKT J0Ma, UMEET MPABO Ha HEIIPUKOCHOBEH-
HOCTH NPOM3BEICHHS, T.€. IPABO MPOTHBOICHCTBOBATH BCSIKOMY H3MEHEHHIO CBOETO MPOU3-
BeneHus. JJomycTUMO M, He TIoNTydasi COIIache aBTopa, M3MEHUTh MaTepPUANIbHbBIH 00BEKT,
B KOTOPOM BBIP@)XEHO MpownsBeneHne? UbK mpaBa M MHTEPECH TOKHBI UMETh IPHOPUTET
— aBTopa WiH codocTBeHHHKA? CyNIecTBYIOT JIM KaKHe-THOO KPUTEPUU Ul YCTaHOBJICHHUS
0anaHca HHTEPECOB aBTOPa U COOCTBEHHUKA?

[pennarato obparuThes K cTathe 6bis bepHCKON KOHBEHIMU TI0 OXpaHE JIUTEPaTyPHBIX

1 XyI0KeCTBEHHBIX Tipou3Beennii 1886 roma:

He3aBucumo OT MMyIECTBEHHBIX TPaB aBTOPA U JaXke MOCNe YCTYNKH ITUX MpaB,
OH MMeeT IpaBo TPeOOoBaTh MPU3HAHHS CBOETO aBTOPCTBA HAa MPOU3BEICHHE U IIPO-

THBOJICHCTBOBATH BCAKOMY U3BPALICHNUIO, HCKAXKCHUIO WM HTHOMY U3MEHCHHUIO 3TO-
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TO MPOU3BEJCHUS, a TAKXKe JII0OOMY JIPyroMy MOCSTaTeIbCTBY Ha MPOU3BEACHME,

CIIOCOOHOMY HaHECTH ymep0 YecTH WIIH PEMyTaIllH aBTopa.

Hopwma ct. 6 KoHBeHIIMH JI0IYCKAET ABOSKOE TOJIKOBAHKE B 3aBUCMMOCTH OT TOTO, OTHO-
CHM JIM MBI 9aCTb CHOCOOHOMY HAHeCTU Yuwepd uecmu uiu penymayuu agmopa K0 BCIKOMY
M3MEHEHUIO TIPOU3BEIICHUS WITH TOJIBKO K J1H000MY OpyeoMy nocseamenbcmey. B nepBom Ba-
pHaHTE TOJIKOBAHMS 3aIIPEIICHBI TOJIBKO T€ M3MEHEHHSI, KOTOPhIEe CIOCOOHBI HAHECTH yIepo
YEeCTH WJIM PEeIyTaluy aBTopa. Bo BTOpoM BapuaHTe — HEIpPaBOMEPHBI JIIOOble U3MEHEHUS
MIPOU3BEICHHS, a TOCATATEIbCTBA B UHBIX (JOPMaX HEIIPABOMEPHBI, €CIIH CIIOCOOHBI HAHECTH
ymep0 4ecTu U pemmyTaluy aBTopa.

B poccuiickoii 1OKTpUHE MOXHO BCTPETUTHh 00a BapuaHTa TonkoBaHus. Tak, A.M. Op-
JICJICBCKUH T0JIaraeT, YTO BCSIKOE MCKaKEHHE HENPaBOMEPHO HE3aBHCUMO OT NMPUYMHCHUS
ymiepba aenoBoit penytaun’. Hamporus, B.. EpeMeHKO TOBOPUT O TOM, YTO H3MEHEHHE
JIOJDKHO 3aTparuBarh peryTanuio apropa’. Takast O3MIMsI OCHOBAHA Ha CPABHCHUH aHTIIHI-
CKOro u (hpaniry3ckoro Tekcta KoHBeHIH, U (hpaHIly3CKUN TEKCT, O yTBepxkaeHHI0 B.I.
Epemenko, 01HO3HauUHO CBUIETENBCTBYET O TOM, YTO Bpe[ JAEJIOBOW peryTallid OTHOCUTCS
7 KO BCSIKOTO POJia M3MEHEHHsIM, a He TOJIbKO MOocsTrarelibcTBaM B MHOU (opme. Henbss He
OTMETHUTh, YTO HEKOTOPBIC aBTOPHI, MOAJICPKHUBAsI BTOPYIO MO3UIHIO, B CYIIHOCTH, IPUPAB-
HUBAIOT €€ K 1epBoil. OHU FOBOPSAT O TOM, YTO TOJIBKO aBTOP MOYKET OLIEHHUTH, CIIOCOOHBI JIX
WM3MEHEHUs IPUYUHUTH BPEJl €ro JIeJI0BOM penmyTaliy, COOTBETCTBEHHO, TOJIBKO OT aBTOpa
3aBHUCHUT, OyyT JIM IPABOMEPHBI T€ WJIK MHBIC N3MEHEHUSL.

Takum 00pa3om, MEpPBBIH KPUTEPHIA, KOTOPBI TO3BOJISET ONMPEACTUTh, AOMYCTHMBI JIX
JEeUCTBUSI COOCTBEHHHKA MO0 M3MEHEHHIO BEIlH, B KOTOPOI BOILIONIEHO MTPOHM3BEICHHE, OC-
HOBAH Ha TOJIKOBaHWH CT. 6 BepHCKoi KOHBeHIMHU. PelieHne BoIpoca 3aBUCUT OT BbIOOpa
BapUaHTa TOJIKOBAHHS 1 OT CIIOCOOHOCTH M3MEHEHUH IPUUMHUTD YIIEpO peryTayu aBTopa.

Bropoii moaxom MOxXHO Ha3BaTh 00beKTHBIM. Tak, M.H. Maieuna pemiaet BOnpoc o Jio-
IIyCTUMOCTH U3MEHEHHI B 3aBUCUMOCTH OT BUJa IIPOU3BEACHUS. YTO KacaeTcs apXUTeKTyp-

HBIX HpOH3BeZ[eHPIﬁ, OHa IMUIICT:

IIpenensl ocyuiecTBICHNS IIpaBa Ha HEIPHUKOCHOBEHHOCTh apXUTEKTYpPHOIO 00b-
€KTa MOTYT ObITh 0003Ha4eHBl COOCTBEHHHKOM 31aHus. Tak, cOOCTBEHHHK B CIIy-

qac H606X0ﬂI/IMOCTI/I " B COOTBETCTBUH CO CTPOUTECIIbHBIMU HOPMAaMH U IIpaBUJIaMU

2 A. Dpnenesckuii, Heumyuwecmsennvle npasa agmopa npouszsedenus, I1aTeHTH 1 TULECH3UN
1/2005, C. 32-33.

3 B. Epemenko, K 6onpocy o auuublx HeuMywecmeeHHbIX npasax aemopos npouzeedeHul, An-
Bokar 7/2010, C. 27-37.
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MOXET BHOCUTH U3MCHCHHUSA U TNEPEACIIBIBATE APXUTEKTYPHOC NPOU3BEACHUC I10

CBOHMM BKYCaM, C YUCTOM HYK IIPOU3BOAUTH peMOHT4.

K coxanenuro, 5T0 MHEHHE HUKAaK HEe apryMEHTHPYETCs M MPEICTaBIseTCsl CIOpHBIM. [1o-
CTPOEHHBIE 0OBEKTHI APXUTEKTYPHI — BEIPAKEHUE TBOPUECKOH ACATEIBHOCTH U MPOQeccHo-
HaJlM3Ma apXUTEKTopa, B CBOEM poje noprdonuo aropa. [TosToMy cBoOOnHOE H3MEHEHHUE
00OBEKTOB apXUTEKTYPBI MOKET IPHUMHUTS yIepO permyTanuu aBropa. Kpome Toro, cBOauT-
Csl Ha HET MPaBO HAa aBTOPCKUI HAA30p, KOTOPOE B TAKOM CIIydae MPEeKpaIlaeTcsi B MOMEHT
3aBEpILICHHS CTPOUTEIILCTBA B IIEPBOHAYAIILHON (popme.
Dpanny3cknii yueHsiii A. @paHCOH BBIABUHYIN HENBIA Pl KPUTEPHEB, MO3BOJSIONINX
pa3rpaHUINTh UHTEPECHI aBTOPa U COOCTBEHHHKA!
— MPUYHUHBI U LIEJIM U3MEHEHUS IPOU3BE/ICHUS, B YACTHOCTH J10OPOCOBECTHOCTH COO-
CTBEHHHKA IIPU OCYILECTBICHUN TaKUX JCHCTBUH;
— HaJMYKe y MPOU3BEICHNs YTHIUTAPHOTO 3HaYeHNs. ECin OHO MMeeT yTHUITUTapHOe
3Ha4YEHUE, TO IPHOPUTET CIICIYET OT/IATh COOCTBEHHHUKY, €CJIU HET — aBTOPY;
— MECTO, B KOTOPOM IIIaHMPOBAJIOCH UCIIONB30BaTh Mpou3Benenue. Eciu aBrop pac-
CUUTHIBAN Ha IyOJMYHBINA 1TOKa3, TO JODKHBI OBITH 3alIUIIEHbI ero0 HHTepechl. Eciu
[IPOU3BEICHUE ObUIO CO3JaHO UCKIIOUUTENBHO VIS YaCTHOTO MOJIb30BAaHUsI, COOCTBEH-
HUK 00J1a/1aeT CBOOOI0H yCMOTPEHHSI.
Kpome Toro, HHTEpEeCHO 00PaTUTHCS K 3aKOHOJATEIbCTBY Pa3HBIX CTPaH, KOTOPOE TaK jKe
HEO/IHO3HAYHO pa3pelaeT KOHQIUKT MEXy COOCTBEHHHKOM M aBTOPOM, KaK U JOKTPHHA.
B CIIIA sHeumMymiecTBeHHBIE TPaBa aBTOPOB CYIIECTBEHHO OTPAHUYEHBI IT0 CPABHEHHUIO CO
CTpaHaMM KOHTHHEHTAIbHON EBpPOITBI, 4TO MPOSBISETCS M B TOM, YTO KOH(IHKT HHTEPECOB
COOCTBEHHHMKA M aBTOpa OOBIYHO paspemiaetcsi B Mmoiib3y cooctBeHHuka. 3akoH CIIIA 06
aBropckoMm mpase (ImtaBa 17 Konekca CIIA) conepXuT pasziuyHble HOPMbI B OTHOIICHUH
pa3IHYHBIX OOBEKTOB aBTOpCKUX mpaB. Hampumep, ctatbs 106A perymupyeT n3MeHeHHE
IPOU3BEICHUI H300pa3UTEIBHOIO HCKYCCTBA U 3alIPEIacT COOCTBEHHUKY TOJIBKO TAKUE U3-
MEHEHHsI, KOTOPbIE CIIOCOOHBI MPUYMHUTD yIIepO 4eCTH WM peryTanuu aBropa. Urto kaca-
eTCsl IPOU3BEICHUH apXUTEKTYPhI, COrlIacHO MyHKTY b cT. 120 3akona CILIA 06 aBTopckoM
npaBe COOCTBEHHUK BIIPaBE MEPECTPAUBATh U YHHUTOXKATH 37[aHUE O€3 ITOIYyUYCHHUS COTIIaCHs

aBTopa:

Hecmotpst Ha nonokenuns myHkra 2 cratbu 160, COOCTBEHHUKH 3aHMUsI, BOILIONIA-

IOIETO TPOU3BENCHHE apXUTEKTYphI, MOTYT 0e3 coracus aBTOpa WM MPaBO0O-

4 M. Maneuna, Jluunvie neumywecmeentole npasa cpaxicoan: NOHImue, oCywecmeieHue, 3a-
wuma, Mocksa 2001, C. 217.
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Jaaareiid nepeCcTporuTb WK YHUUTOXUTL 3[JaHUEC, b0 YIIOJTHOMOYUTDL APYTUX JINIL

Ha COBEPUICHNUEC COOTBETCTBYHOIINX JICHCTBHIA.

[TpoTHBOMONOKHBIM 00pa30M MHTEPECHl COOCTBEHHUKA M aBTOpa PAa3rpaHUIUBAIOTCS BO
Opannun. Poman [lroma aHanusupyeT Hanboliee U3BECTHEIE JeNa, B KOTOPBIX MPOTHBOIO-
CTaBJISUINCh MOpaJIbHBIE IpaBa aBTOpa 1 IpaBo coocTBeHHOCTH. C otHOI cToponsl, P. ltoma
KOHCTaTUPYeT CIOKHOCTh M HEOJHO3HAUHOCTH 9TOTO BOIPOCA, TOBOPHUT O HEOOXOIMMOCTH
HCCIIEIOBATh BCE 00CTOSATEIBCTBA KAXKIOTO KOHKpEeTHOTO feia’. C apyroil CTOpoHsI, 0OImast
TEHJICHIIUS TIPUMEHEHHs (PaHIy3CKOTO MpaBa TaKoBa, YTO CY/Ibl C OOJBbIIEH FOTOBHOCTHIO
3aIIMINAI0T MOPAJIbHBIE TIPaBa aBTOPA, HEYKEH MPaBO COOCTBEHHOCTH.

Kax cnenyer paspemars KOHQIUKT MEXKITY MpaBaMy aBTOpa U COOCTBEHHHKA TI0 POCCHIA-

ckomy npaBy? B coorBercTBuu co ct. 1226 'K PO:

1. He JOITyCKaeTCs 0e3 cormacust aBTOpa BHECCHUC B €0 NPOU3BCACHUEC U3MCHE-
HI/Iﬁ, COKpaHIeHI/Iﬁ u ,Z[OHOJ'IHGHPIfI, cHaOKeHHE IPOU3BEACHUS IIPU €T0 UCII0JIb30Ba~
HUHW WUTIOCTPAUAMUA, TPEAUCTIOBUEM, ITOCTIECIOBUEM, KOMMEHTAPUAMU UIJIN KaKH-
MH OBI TO HH OBLIO ITOSICHCHUSIMU (HpaBO Ha HEIPUKOCHOBEHHOCTDL HpOI/I3BeZ[€HI/I$I).
2. I/I3Ban_[eHI/Ie, HUCKAXCHUE WJIM MHOC M3MEHCHUE MPOU3BCACHUS, IOpOYALIUC
YE€CThb, JOCTOMHCTBO WU JACJIOBYIO PENyTAlMIO aBTOPaA, PABHO KaK W MOCATATEIIb-
CTBO Ha TaKHC Z[eﬁCTBPISI, Jar0T aBTOPY IIpaBO TpeGOBaTB 3alIUThI €ro 4€CTHU, 10-
CTOMHCTBA UJIN }:[eJ'[OBOﬁ penyrauuu B COOTBETCTBUM C IIpaBUJIaMU CTaTbU 152 na-

crostero Komekca.

W3 npuBeeHHONW HOPMBI C OYEBHIHOCTBIO CIIAYET, YTO 3alpEIIeHO BCSAKOE IMocsra-
TEBCTBO Ha HEMPUKOCHOBEHHOCTh MPOU3BEICHNUS. A €ClIM HapylIeHHE CIIOCOOHO HaHECTH
yIIepO YeCTH WK PEIyTaliH, aBTOP MOXKET HCIIOIb30BATh JOMIOTHUTEIBHBIE CIIOCOOBI 3a-
LIUTHI, HATPUMEP, TPEOOBaTh KOMIICHCAIIMA MOPAJIbHOTO Bpeaa. Takoe TOJIKOBaHUE MPAKTH-
YeCKH €AWHOMYIIHO TOAIEP)KUBAETCS B KoMMeHTapusix K dactu [V 'K P®C, Hckmouenus
ke u3 cT. 1266 I'K PD npemycMoTpeHbl TOJIBKO B OTHOLIEHUH Tporpamm it 9BM, uTo,
JIOJDKHO TIPUBOJUTH K BBIBOAY, UTO POCCHICKOE MPABO OTNACT MPHOPUTET HHTEPECaM aBTO-
POB BO BCEX OCTANBHBIX CIIydasix, B TOM YHCJE B CIydasX MCIOJIb30BaHUS MTPOM3BEACHHUN

ApXUTEKTYPBHI.

5 P. Troma, Jlumepamypuas u xyooocecmeennas, cobcmeennocms. Aemopckoe npaso Opanyuu,
Mockga 1993, C. 205-209.

6 Cwm. Hamp.: JI. Tpaxrenrepi (v ap.), Kowmenmapuii xk [ pasicoanckomy xodexcy Poccuiickou
Dedepayuu yacmu uemeepmoii (nocmametinwiti), Mocksa 2009, C. 230; A. MakoBckuit
(u mp.), Kommenmapuii k uacmu wemsepmoti I pasxcoancrozo kooexca Poccuiickoi @edepayuu
(noenasnuiii), Mocksa 2008, C. 193.
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OpHaKo, cpelli HEeMHOTOUHCIICHHOM Cy/IeOHOM MPAKTUKH 110 3TOMY BOTIPOCY CIIEayeT 00-
paTHTh BHUMaHHE Ha CIEyIoIIee AeI0. APXUTEKTOP CO3/1AN TIPOSKT MATUITAKHOTO MHOTO-
KBapTUPHOTO JoMa. JJoM ObUI IOCTPOEH, KBapTUPBI IpoAaHbl. Yepes 1Ba roja ogHa u3 coo-
CTBEHHUI] IPUCTPOMIIA K CBOEH KBAapTHPE Teppacy, YTO U3MEHHIO BHELIHUH OOJIUK 31aHHSI.
DTO MOCTYXUIIO MOBOJOM JUISl OOpalIeHHs apXUTEKTOpa B CyJ 3a 3alllMTON MpaBa Ha He-
NPUKOCHOBEHHOCTh Mpou3BeaeHUs. Jlaee MMeeT CMBICT MPOIMTUPOBATH KIFOYEBBIC YaCTH
CyZIecOHOTO peIICHHUSL.

Jea 3awuyaemvix npagomM npasoMepHuIX unmepeca 08yxX paznblx Juy OKA3AIUCL @ OaH-
HOM clyYyae 6 A6HOM NPOMuUGOpenuu, U npago O00HO20 JuYa — COOCMBEHHUKA CTECHEeHO
npasom auya opy2020 — asmopa, COBEPIICHHO BEPHO BBIABISIET IPABOBYIO MPOOIEMY CYAI.
Medicdy mem, HeoOXOOUMO OMMEMUMb, YMO ABNMOP NPOU3EEOEHUsI BNPABE 3ANPEMUNb €20
CcoOCMBEHHUKY MONILKO 6HOCUMb 8 He20 USMEHEeHUsl, HO Y He20 Hem Npasa 3anpemums coo-
CMBEHHUKY YHUYMONCUTND IMO NPOU36edenUe - TAKOI BBIBO MOYKHO JIOITYCTHTb, XOTS B JaH-
HOM Jiefie 00 YHUUTO)KSHUH WIIM Pa3pylIeHUH 3aHus pedn He uuio. Jlamee cyn BeIaesseT
KPUTEPUH JOMYCTUMOCTH PEKOHCTPYKIIMU 00bEKTa apXUTEKTYPhI, XOTS B IPEAbLIyLIEM a0-

3a1[e TOBOPHJI O IIPAaBE aBTOPA 3alPETHTh H3MCHCHUSL:

(...) Korna peus uaér o npou3BeeHHUIX apXUTEKTYPbl, HEIOTHYHO OTPaHUYUBATh
MpaBo COOCTBEHHMKA HA PEKOHCTPYKIMIO KAMHMTAJIbHOTO CTPOEHMS, KOTOPOE, Ha-
HpHUMep, BCIEICTBIE OKOHYAHHUS CPOKA €T0 HKCILTyaTallny HaXOAUTCS B aBAPHIHHOM
COCTOSIHHH U TPO3UT 00pyIIeHneM. 113-3a 0OTCyTCTBHS coracusi aBTopa Ha BO3Be/Ie-
HHE JIOMOTHUTETbHBIX KOHCTPYKIUH, KOTOPBIE YCUIIAT 3aHNE, HENb3s CTABUTD O]

YTpO3y KH3Hb U 3[J0POBEE MTPOXKMUBAIOMINX B HEM TpakIaH.

IpuMeyaTensHO, YTO B pACCMATPHUBACMOM JIEJIe BOIIPOC O OE30IIaCHOCTH CTABUIICS TOJIBKO
CaMHM aBTOPOM, KOTOPBIN yKa3bIBAJI, YTO, HAIPOTHB, IPUCTPOCHHASI TEPPAca CO3IaeT Yyrpo-
3y 0€30MacCHOCTH.

B xoHI11I€ MOTHBHPOBOYHOI YaCTH Cy[ MUIIET:

Paszpeast gaHHBIH crop Tak, 4ToObI ObUT OB COOIIONEH OajaHC MHTEPECOB IBYX
CTOPOH, CY PYKOBOJACTBYETCS TIONOKEHISIMH CTaThl 6" BepHCKoN KOHBEHIHH 06

OXpaHe JIUTePaTyPHOU U XyI0KeCTBEHHOI coOcTBeHHOCTH 1886 To1a
Janee UAET UTaTa KOHBEHIIMOHAIbHOM HOPMBI:
Takum 06pa3oM, MEKIyHapOAHOE [IPABO 3aLIUINACT [IPABO aBTOpa Ha HEMNpPH-

KOCHOBCHHOCTB IMTPOU3BCACHHUSA HE OT JHOOBIX oCATarCIbCTB, a TOJIBKO TCX, KO-

TOpbIE CIIOCOOHBI HAHECTH YIIEpO YECTH WM PEITyTalluy aBTopa.
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B urore cyx oTkaszan B yIOBIECTBOPEHHH MCKOBBIX TpeOOBAaHWI aBTOpa W MPU3HAI 3a COO-
CTBEHHHUKOM IIPaBO Ha PEKOHCTPYKIIMIO, TaK KaK aBTOp HE JJOKa3ajJ NPUYMHEHHE Bpeaa ero
YECTH WUJIU JI€JI0BOI pemyTaluu.

Uro cnenan cyn? Cyn npournopuposan Hopmbl ['K PO, koTopbie 0HO3Ha4YHO TpeOoBa-
JIM PELINUTH CIIOp B IOJIb3Y aBTOPA, M HETOCPEICTBEHHO MPUMEHMI HOpMbI bepHCKOH KOH-
BeHIMU. [Ipu 3TOM ObLT M30paH BapUAHT TOJIKOBAHHS, OTPAaHUYUBAIOIINI aBTOPCKUE TIpaBa.
Pemenne cyna ObUTO OCTABIIEHO B CHJIE BBILIECTOSIIMMH WHCTAHLUSIMU, HO TIPECTaBISET-
Csl CHOPHBIM M IpoTHBOpedrBbIM. OcOOEHHO MHTEpeCHO, ocunTal Ju ¢y HopMmbl ['K PO
rpoTuBOpeyaIumMu bepHckoit konBeHunu? O3Ha4atoT JIM BHIBOBI Cy/1a, 4TO cTarbs 1266 'K
PO He nomkHA MPUMEHSTHCS KaK HECOOTBETCTBYHOINAs cTarhe 6bis bepHCKO# KOHBEHIINH,
obnaaroriei OospIneii opuInUeckoll cuaoi? B KOHEUHOM cueTe, pacCMOTPEHHOE Cyeo-
HOE PELICHUE MOKA3bIBACT, YTO BOIIPOC O COOTHOLICHUH ITPaBa COOCTBEHHOCTH U aBTOPCKHUX
IIpaB SABJISIETCS AUCKYCCHOHHBIM, U YETKHE KPUTEPHH Pa3TPaHUUYEHUs] MHTEPECOB aBTOPOB
1 COOCTBEHHHUKOB B POCCUICKOI ITPaBOBOI CHCTEME HE HalICHBI.

[MoxBoas utor, cieayer cka3arb, YTO BONPOC 00 MHTEIUIEKTYaIbHBIX IpaBax Kak 00 orpa-
HUYCHUH ITpaBa COOCTBEHHOCTH M3y4YeH HeAOCTaTouHO. OIHAKO caMa MOCTaHOBKa BOMIPOca
000CHOBaHHa, TIOTOMY YTO MHTEIJUIEKTyaIbHBIE IIPaBa M MPABO COOCTBEHHOCTH MOTYT BCTY-
1aTh B KOJUIM3MIO, U MHTEJUICKTYyalIbHBIC IIPaBa MOTYT OIpaHHYMBATH CBOOOIY YCMOTPEHUS
COOCTBEHHMKA BO BIIAJCHUH, ITOJB30BAHUH U PACHOPSHKEHHH BEIIbIO KaK MaTepHaIbHBIM
HOCHUTENEM 00beKTa MHTEIUICKTyalbHONH COOCTBEHHOCTH.

B pamkax HacToseil craTbu ObUI PACCMOTPEH TOJBKO OJIMH acIleKT MPOoOJIeMbI, HO Ha
CaMOM JieJie 9THX aclleKTOB HaMHOTro Oosbine. Hamprumep, ofHUM M3 MOCIEICTBUH OT3bIBA
00HapOJOBAHHOTO MPOU3BENICHNUS SIBISETCS IPABO aBTOpPa U3BATH U3 OOPAIICHUS IK3EMILISI-
PBI IIPOU3BENICHUS, TO €CTh MPEKPATHTH MPaBa COOCTBEHHOCTH Ha HUX. AHAJOTMYHO NpPHU
NIPU3HAHUK MaTepPHAIbHBIX HOCHTENeH KOHTpaaKTHBIMH TaKHe MaTepUalibHbIe HOCHTEIN
MOTIeKAT MO PEIICHUIO Cy/la M3BSATHIO U3 000pOTa M YHHUYTOXKEHHIO Oe3 Kakod Obl TO HU
OBUIO KOMIICHCAIMY B MOJIB3Y COOCTBEHHMKA. [IpaBo JocTyma K MpOMU3BEICHUIO M300pa3u-
TEITBHOTO HCKYCCTBA SIBIISIETCS] OTPAHUUCHHUEM ITPaBa COOCTBEHHOCTH HA OPUTHHAI TPOH3Be-
JEeHUsI. DTU MPUMEPBI CBHIETEBCTBYIOT O TOM, YTO MPOOJIeMa HHTEIUIEKTYaIbHBIX TIPaB Kak
OrpaHUYCHHS TIpaBa COOCTBEHHOCTH JCHCTBUTEIBHO CYIIECTBYET U TpeOyeT NaibHeHIero

H3yUYCHHUS.

Buorpadguyeckas anHoTALUSA:
Buranuii EnuceeB — crynent Il kypca maructparypsl ropuandeckoro gaxynsrera CaHKT-
[eTepOyprckoro rocyapcTBEHHOTO YHUBEpCHTeTa. HaydHble HHTEpEeCHl: aBTOPCKOE MPaBo,

He)l06pOCOB€CTHa$I KOHKYPCHIUSA, SHEPICTUUCCKOC IIPaBo.
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SUMMARY

Intellectual property right as a form of limitation the property right
The study aims at an analysis of the relation between intellectual property right system and right
in rem law system. The author makes an attempt to present how the intellectual property rights
limit the property rights.

Keyworps: intellectual property, limitation of the property right, civil law



MarTyYNA P1askowska

Who Owns Art? - The Problem of Trade in Cultural
Objects

1. Definition of the term ‘cultural property’

'The term ‘cultural property’ was stated in two sources of international law — the Hague
Convention 0of 1954' and the UNESCO Convention of 1970% The legal definition of cul-
tural property was established in the Hague Convention. It states that the term ‘cultural
property’ shall cover, irrespective of origin or ownership, three categories of objects. The
first one is movable or immovable property of great importance to the cultural heritage
of all people (for example — monuments of architecture, groups of buildings, books,
works of art etc.). The second group consists of buildings, the main and effective purpose
of which is to preserve or exhibit movable cultural property belonging to the first group
(museums, large libraries, depositories of archives, and refuges intended to shelter, in the
event of armed conflict, movable cultural property). The last category are centers con-
taining a large amount of cultural property from the first or the second group.

On the other hand, the UNESCO Convention contains eleven categories of cultural
property. It should be property which, on religious or secular grounds, is specifically
designated by each State as being of importance to archaeology, prehistory, history, lit-
erature, art or science. The eleven categories of cultural objects mentioned in the Con-
vention are, for example: rare collections and specimens of flora and fauna, products of
archeological excavations, property of artistic interest, archives, including sound, pho-
tographic and cinematographic archives, articles of furniture which are more than one
hundred years old and old musical instruments etc.

These two definitions highlight a few attributes that a cultural property should have.
The first one is that a cultural object should have historical, artistic or scientific impor-
tance. Cultural objects can be movable or immovable and have secular or religious im-

1 Dz.U. 1957, No. 46, item 212.
2 Dz.U.1974, No. 20, item 106.
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portance. These documents try to harmonize the definition of cultural property, but the
UNESCO Convention provides that each state can designate such property. Individual
definitions of cultural objects were adopted, for example, by Austria, Croatia, Cyprus,
Estonia, France, Germany, Greece, Hungary, Italy, Lithuania, Luxemburg, the Nether-
lands, Romania, Slovakia, Spain, Sweden, Switzerland and the United Kingdom.

The subject of my work is the property of movable cultural objects. I will present the
changes in instruments for protecting cultural goods in international and Polish law. These
instruments often restrict the ownership of private collectors because of the meaning of
a cultural object to a nation. The risk of transporting cultural goods abroad was the cause
of the creation of regulations which protect cultural property from leaving the territory
of a country. The second cause of development of international and national regulations
connected with the transfer of cultural objects was the problem of crimes committed in
connection with them (for example offering objects of undefined origin, the illegal trade in
art). The development of international trade led to the necessity for international preserva-
tion of cultural goods. The greatest problem is caused by movable cultural property, which
can be transferred from one country to another. The problem arose at the end of the 1960s,
when private collectors were often offered objects of undefined origin. It was the begin-
ning of international cooperation to fight the illegal trade in art.

There are two great problems connected with cultural property. One of the most
important questions is who can rightfully own a cultural object and what conditions
should a person meet to become an owner of cultural property. This is connected with
the significance of cultural goods for communities and the necessity of protecting cul-
tural property from destruction. Cultural objects are not only tourist attractions, but are
also an important element of national identity, which should be preserved for future

generations.

2. International instruments for protecting cultural goods

The first document which aimed to deal with the protection of cultural goods was the
Hague Convention for the Protection of Cultural Property in the Event of Armed Con-
flict. It was signed in 1954 and by 2013 had been ratified by 126 states. The Hague Con-
vention was the first international document created to protect cultural goods during
military conflict and, for the first time, it established the term ‘cultural property’.

The next international document was the UNESCO Convention on the Means of
Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of
Cultural Property. It was adopted by the General Conference of UNESCO in 1970. The
Convention has been ratified by 120 countries. The first article of this document also

provides a definition of cultural property, which is very wide and consists of any property
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mentioned in one of eleven categories. Cultural property is also, on religious or secular
grounds, specifically designated by each state as being of importance to archaeology,
prehistory, history, literature, art or science. Countries which have ratified this Conven-
tion are obligated to adopt protection measures on their territories, control the move-
ment of cultural property and return stolen cultural property. Article 7 of the UNESCO
Convention states the duties of parties to the Convention. There are three duties: to take
necessary measures to prevent museums and similar institutions from acquiring cultural
property which has been illegally exported; to prohibit the import of cultural property
stolen from a museum or a religious or secular public monument or similar institution;
to take appropriate steps to recover and return any such cultural property at the request
of another party to the Convention.

Another extremely important agreement was the UNIDROIT Convention on Stolen
or Illegally Exported Cultural Objects, which was signed in 1995. This Convention was
prepared by the International Institute for the Unification of Private Law. It is a comple-
mentary instrument to the Convention of 1970.To be precise, the UNIDROIT Conven-
tion was signed to revise the UNESCO Convention. It laid down the legal rules for the
restitution and return of cultural objects. ‘Restitution’ concerns stolen cultural objects and
‘return’ is a term applied to goods which have been illegally exported. It was necessary
to lay down those rules, because the procedures for the return of cultural property in the
UNESCO Convention had encountered some difficulties. Although the UNIDROIT
Convention can only be applied in cases of international claims, which was stated in the
first article, some authors claim that it was a significant document’. It was the first time
that a possessor in good faith was obligated to return a cultural object which had been
stolen. The possessor in good faith has the right to get fair and reasonable compensation.
Nevertheless, the right of private collectors to possess a cultural object, even if they did
not know that it had been stolen, was restricted in order to protect national heritage.

The next important international agreement was the European Convention on Of-
fences relating to Cultural Property, known as the Delphi Convention. The aim of this
document was to prevent the destruction and devastation of cultural objects. This con-
vention has never come into force, because states wanted to preserve their own powers
connected with criminal law. The appendix to the Convention provides a list of offences
such as theft, destruction, damage, concealment etc. For the coming into force of this
convention only three ratifications are needed, but no state has yet ratified the agreement.

In 2001, UNESCO drafted the Convention on the Protection of Underwater Cul-
tural Heritage. Underwater cultural heritage was defined as all traces of human existence
having a cultural, historical or archeological importance, which have been partially or

totally submerged under water, periodically or continuously, for at least 100 years (art. 1

3 W. Kowalski, Problematyka prawna obrotu dobrami kultury, [in:] Rynek sztuki. Aspekty prawne,
ed. W. Kowalski, K. Zalasiriska, Warszawa 2011, p. 34.
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paragraph 1). The same article gives a list of examples of underwater cultural heritage. It
was necessary to draft such a document, not only because of treasure hunters, but also
because of the fishing industry and the laying of pipelines. Parties to the Convention
are obliged to preserve underwater heritage, train underwater archaeologists and share
information with other countries. The Convention stipulates that underwater cultural
heritage should not be commercially exploited.

International agreements provide just instruments for the protection of cultural prop-
erty. According to the UNESCO Convention, every state has the freedom to set its own
regulations connected with cultural objects.

3. Regulations of Polish law

Preservation of cultural property is regulated in Polish law by the act on the protection
of monuments and the guardianship of monuments enacted on 23 July 2003* The act
does not use the term ‘cultural object’. Instead, it uses the term ‘monument’. The most
significant restrictions on the right to ownership can be found in the fifth section, which
regulates the export of monuments from Poland. Polish law provides some restrictions
on exporting cultural goods. It is motivated by the will to preserve the most significant
movable objects because of their importance to the nation. Article 51 stated that the
export of cultural property is permitted under conditions that it does not cause damage
to the national heritage. In 2010, the act was revised and this provision was removed.
Nowadays, there is a list of cultural objects that require permission for export from Po-
land. The list consists of 15 categories, such as original graphics or posters which are more
than 50 years old and with a value higher than 16 000 PLN, single films or photographs
which are more than 50 years old and with a value higher than 6 000 PLN, a single book
that is more than 100 years old and with a value higher than 6 000 PLN and so forth.
Permission is issued by the Ministry of Culture and National Heritage. The Ministry can
refuse to grant permission if the cultural object has special importance for the national
heritage. However, the power of the organ is restricted by article 59, which enumerates
categories of cultural objects which do not need permission for export. A person who
wants to export a cultural object should submit a motion through a Voivodeship An
Inspector of Monuments has to issue a permit for the permanent export of a monu-
ment. Permission is valid up to 12 months and after this time a person or organization
cannot export the cultural object. Permission for the temporary export of monuments
for utilitarian or exhibition purposes, or to carry out conservation works, can be issued

by a Voivodeship Inspector of Monuments. The permit is valid for a maximum of 3

4 Dz.U. 2003, No. 162, item 1568.
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years. A Voivodeship Inspector of Monuments can also issue a general open permit for
the temporary export of monuments at the request of a museum or other institution of
culture which, in connection with its activity, intends to repeatedly export its collections,
in whole or in part, for exhibition purposes. Permission can be cancelled if the state of
the monument has deteriorated, or new facts and circumstances have been revealed.
After its return to Poland, the person or organization which was allowed to export the
monument shall inform the Voivodship Inspector of Monuments about the return of
the object within 14 days. In the case of library materials, the permit is issued by the
National Library Director. The procedure for issuing permits is specified by the Minister
of Culture and National Heritage.

If a person does not need a permit for the export of an object and it has some qualities
that turn out to require a permit, border guards can demand a document which legiti-
matizes the fact that it can be exported without a permit. If a person does not present
such a document, border guards can withhold the cultural good for the time which is
necessary to check whether it is legal to export it without a permit. Documents which
can be presented to border guards in order to export a cultural good are mentioned in ar-
ticle 59 of the act on the protection of monuments and the guardianship of monuments.
According to legal doctrine, this regulation is not proper. Border guards have to assume
whether the document is credible, for example, they must assume whether the article’s
valuation is proper or its declaration of age is credible. This can cause some problems,
because border guards usually do not have professional knowledge about art’.

'The aim of all of these regulations is to protect a significant cultural object from dev-
astation and destruction or the export from the country of the most important objects.
Restrictions are imposed on owners of cultural property in order to protect national
heritage. The right of ownership, which is one of the most important rights in interna-
tional and Polish law, in this case is not absolute. Although ownership is a basic value,
lawmakers sacrifice this right in some cases to protect more important values. In fact, we
can see a conflict of interests in this case. Cultural objects not only have economic value,
but are also part of our heritage and their value cannot be measured only in an economic

way and this fact justifies restrictions on the right of ownership.

4. Conclusion

To conclude, I would like to present some examples which show how serious the prob-
lem of the illegal trade in cultural objects is. In 1992, The Times published an article Arz

5 W. Kowalski, K. Zalasiriska, Prawo ochrony dziedzictwa kulturowego w Polsce — proba oceny
i wnioski, [in:] System ochrony zabytkiw w Polsce — analiza, diagnoza, propozycje, ed. B. Szmygin,
Lublin — Warszawa 2011, p. 31.
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Raiders Jeopardize European Heritage®. According to this article, in 1991, more than 2000
cultural objects valued at US$ 3 billion were removed from eastern European countries.
One of the countries that suffered most was Bulgaria. It is estimated that in 1991, more
than 500 icons, hundreds of crosses and ancient Cyrillic manuscripts were taken from
churches and monasteries.

On the other hand, in Suprasl in Poland, there is a museum which collects icons.
Icons have been bought or donated by private collectors to the museum’. An interesting
fact is that, in recent years, the main source of icons has become the Customs Office,
which donates icons withheld on the border. In 1992, the National Library in Warsaw
was offered a medieval manuscript for purchase, stolen from the library at Mount Athos.
Fortunately, the manuscript was recognized and returned to the owner®.

It is also necessary to mention the Winkworth v. Christie, Manson & Woods Ltd.
case. It was a case concerning the collection of ivory carvings, stolen in England and
transported and sold in Italy. They were sold to the purchaser, who did not know that the
works of art had been obtained in an illegal way, in good faith. The collection was put up
for auction and the robbed owner became aware of it. He managed to stop the auction,
but did not manage to regain the property. It was before the UNIDROIT Convention
and Italian law protected the possessor in good faith’.

These examples show how important the problem of trade in art is nowadays, when
people travel a lot. International cooperation is necessary to fight against crimes com-
mitted to obtain cultural objects. The provisions of a single country are insufficient if we
want to preserve world heritage from destruction. On the other hand, lawmakers should
consider private collectors and their right to possess works of art. The development of in-
ternational trade in cultural property has created many problems. Movable works of art
are often easy to transport, which causes problems for border guards. I7 is easy to say that
illegally exported art may not be imported. But effectuating such a policy, in a society within
which millions of people cross the borders every year, and into which art objects numbering

hundreds of thousands are brought, would be a nightmare [... ] — says P. Bator™.
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6 S.J. Checkland, Ar¢ Raiders Jeopardise European Heritage, The Times, 1992-06-13.
7 <http://www.muzeum.bialystok.pl/s,zbiory,40.html>.
8 W. Kowalski, Nabycie wiasnosci dziela sztuki od nieuprawnionego, Zakamycze 2004, p. 245-246.
9 Winkworth — vs. — Christie, Manson & Woods Ltd, ChD 1980.
10 V. W. Kowalski, Nabycie wlasnosci..., p. 196.



Who Owns Art? - The Problem of. .. ‘ 85

SUMMARY
Who owns art? - the problem of trade in cultural objects
The aim of the study is to evaluate the issue of trade in the scope of cultural objects. Presenting the
selected topic the author focuses on the notion of cultural property, international instruments for
protecting cultural goods and the Polish law system.

KEeyworbps: cultural property, trade, international law system, Polish law system






ADRIANNA SIEBERS

OO0mecTBeHHblIe 0J1ara u Tpareaus 00IIUH — MpodJaemMa
o01eii cOOCTBEHHOCTH

Bri6op Tembl Moelt cratby ObIT TPyIHBIM. COOCTBEHHOCTD HE SIBJISETCS TVIaBHBIM MM Ca-
MBIM TOIYJISIPHBIM MPEAMETOM OOCYKICHUSI HU B TICHXOJIOTHH, HU B 3THOJIOTHH (KOTOPBIMHU
1 3aHUMaloch). IToaToMy, HeoOXonuMO ObLIO 00yMaTh, YTO HOBOTO, HHTEPECHOTO U MOJIE3-
HOTO JJISl JOPHCTOB, 51 MOTY HAIlMCAaTh ¢ TOYKH 3PEHMS OOIIECTBEHHBIX HayK. Tak Kak Icuxo-
JIOTHsI, B 00IIEeM, SBJISICTCS] HAYKOM O MOBEJACHUH JIIO/IeH, — 5 peIinia MpeACTaBUTh ¢ KaKUM
[IOBEJICHUEM CBs3aHa OflHa 0cobast popma COOCTBEHHOCTH, U 3aT€M KaK 3TO, B KOHEUHOM
cuére, BIUsIeT Ha 00miecTBO. TakuM 00pa3oM, sl HaJIeI0Ch, YTO MHE YIACTCsI YKa3aTh BasKHBIH

ACIICKT U1 OCMBICJICHUS ITpaBa U 3aKOHOAATECJIbCTBA.

1. IBe ¢popMBbI COOCTBEHHOCTH

Kak n3BecTHO, COOCTBEHHOCTh PHHUMAET pa3Hbie GOPMbI. MBI pa3iinvyaem OOLIyI0 U YacT-
HYI0 COOCTBEHHOCTb. SIBIS€TCS JM COOCTBEHHOCTH OOLIEH, 3aBUCHT HE OT ee Xapakrepa,
YaIe BCEero ATO Pe3yibTaT pelieHus JaHHOW BiacTu. Hampumep, Geper osepa: B Ilonbiie
MOYKHO KYMHTh TOT y4acTOK 3eMiiH, 3aTo B llIBefiiapuu Oeper o3epa JUIMHON B MATHACCAT
METpOB SIBIISICTCSI OOIIIEH MOI0CO 3eMJIIH, KOTOpast He MpHHAUICKHUT HukoMy'. Kpome aToro,
Ka)kJasi CTpaHa yCTaHABIMBACT COOCTBEHHbIC MpaBHJIa UCIOJIb30BAHMUS YaCTHOW U OOIIei
cobcTBeHHOCTH. Ecin y4eHBIM yaanochk Obl OpenenTh, Kak MOBEICHUE JIIOeH BIUSET Ha
YaCTHYIO M OOIIYI0 COOCTBEHHOCTB, TO, UX BBIBOJBI MOTIIU OBI OBITH HCIOJIB30BAHbI JIISI ITPH-
HATHS TAHHBIX PEIICHUH.

0O6e 3Ti GOopMbI COOCTBEHHOCTH HMMEIOT CBOW CHEHU(PHUYCCKHUE MCHXOJIOTHUECKUE TI0-
cnenctBus. Korna s sIBISIFOCH €IMHCTBEHHBIM BJIaJIETbIIEM YETr0-TO:

— s 3HAIO, YTO MOT'Y CAaMOCTOSTEIIBHO PEeIIaTh, KAK pacHoiaraTb 3THM 0J1arom;

— M YTO TOJIBKO s HECY OTBETCTBCHHOCTD 3a HETO.

1 Z. Zaleski, Psychologia wtasnosci i prywatnosci, Warszawa 2003, C. 65.
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Korna Bemp siBisieTcst 001LeH, CUTyaIys BBINIANT HHAUE:
— 51 He YyBCTBYIO TIOJTHOM CBOOOIBI MTPH PaCIIOPSHKEHHH BELIBIO;
— YyBCTBYIO MEHBIIIYIO OTBETCTBEHHOCTb, MEHBIIIE 3a004yCh 00 3TOM MpeaMeTe (Beib
BO3MOKHA CHTyalusi, YTO APYTUE BIAJENbIbI HE 3a00TATCS O BEIIH, HO IOIYYaloT
OOITBILIE BBITOMIBI);
— JlaXKe eCJIu 5 Xouy JIelcTBOBaTh Ul 00Iero 6ara, MOry BO3IEP:KUBAThCS OT JAeii-
CTBHH, AyMasi, 4TO IpyTHe BIAJIEIbIbl TaK HE MOCTYIAIOT;
— MHE TPYIHEe OTOXIECTBIATHCS C O0IIEH BEIbIO.

Vcnonb3oBanue o01eii rpynnoBoi COOCTBEHHOCTH MOJKET CTATh COLIMAIBHON TUIIEMMOIA.

2. Y10 TaKoe couaJdbHbIe TUJIeMMbI?

WHorna denoBeKy NpUXOIUTCS JIeIaTh BBIOOP: BECTH ce0st arOMCTUYHO Win HeT. Conuaib-
Has AWJIEMMa — 3TO CUTYalHs, KOI/Ja YCIOBUS TAKOIO BBIOOpA 0COOBIE: €CIIM JIMYHOCTD AcH-
CTBYET 3TOMCTHYHO, 9TO NIPUHOCHUT € BHITOIY, HO €ciu OBl BCe AEHCTBOBAIN STOMCTHUYHO,
OHH MOTJIH OBl IPHYMHKUTH Bpe rpyIine’. JIpyruMu cIoBaMu, 3T0 KOHGIMKT MEXKIY TEM, YTO

INPUHOCHUT I10JIB3Y OTACIIbHBIM COBJIaAC/IbIIaM, a YTO — BCcel TpyIIiC BIaAC/IbLCB.

2.1 Tparenusi 00uIUH

KitaccuueckuM MpUMeEpOM TakKOW JWICMMBI SIBISICTCSI Tparequsi OOLINH, PHHAICKAIIAsT
K KaTeropuy JUJIEMM OTpaHMYCHHBIX peCypcoB. Y Hee Ooraras HCTOPHs, HO IIABHBIM U Ya-
CTO IUTHPYEMBIM TEKCTOM O Heil cTana craths appera Xapauna' Tragedy of the Commons
(Tparemust OOIIMH). ABTOpP 3TOW CTAaThHU IPEACTABIICT CHTYAIMIO, KOTOPAsI lajia Ha3BaHHUe
9TOMY SIBJICHHUIO, CIICIYIOIIHM 00pa3oM:

B Hauane y Hac ecte macrOumine, KOTOPhIM BCE MOTYT IMOJIB30BaThcsi. Ero MCmosb3yrorT
BMECTE MHOTO MACTyXOB, KaK/IbIil M3 HUX XOYET MACTH HA HEM KaK MOXKHO OOJIBIIE CKOTa.
Bpimac ckoTa yMEHBIIAET KOTHMYESCTBO TPaBbl. BO3MOXKHO, 0JrOe BpeMsi 3TO He Oy/IeT sB-
JSTHCS MPOOJIEMOI, TaK KakK M0 pa3HbIM MPUYUHAM (HArpuMep, 00JIe3HH HITH BOWHBI), YUCIIO
JKUTEJIEH Cella M YHCIIO CKOTa He JTOCTUTHET KPUTHIECKOW ToUKU. Ho IpHXOAUT JeHb, Korna
JKU3Hb CTAHOBUTCs Oe3omacHasi ¥ crabmibHast. Torna CymiecTBYIOIIHE MTPABHIIA PEryIHpO-
BaHWsI IKCIUTyaTaIliH PECYPCOB OOIIEro MOJIb30BAHMS IPUBOAT K Tpareauu. [Touemy? Oue-

BHUOHO, YTO KaXXIbIi 13 macTtyxos, fIBJ'IfHOHII/IfICS[ MBICJIAIIUM CYIIECTBOM XOUYCT MOJYYUTH

2 T. Tyszka, Psychologia ekonomiczna, Gdansk 2004, C. 134.

3 D.T. Kenrick, S.L. Neuberg, R.B. Cialdini, Psychologia spoteczna: rozwiqzane tajemnice,
Gdansk 2006, C. 652.

4 G. Hardin, Tragedy of the Commons, Science 3859/1968, C. 1243—-1248.
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MaKCHMaJIbHYIO BBITOLY. ECITH OH OBl MOAyMaJ, 4TO MPOHU30M/IET, €CJIM OH YBEIUYUT YHCIIO
CKOTa Ha OJTHY KOPOBY, OH IIPHIIIEN ObI K BBIBOY, YTO:
— OH MOXXET yBEJIMYUTb COOCTBEHHBIN J10X0[], HAIIPUMED, BCIICACTBUE MOCIECIYIOLICH
MPOJIAKK Ha OJHY KOpOBY OoJibiiie. [I03UTHBHBII KOMITOHEHT IMOJIE3HOCTH TIOYTH JI0-
cruraet +1;
— CKOTa Oy/IeT CIIMIIKOM MHOTO M TPaBbl HE XBATHUT IS BCEX JKUBOTHBIX. HO Heratus-
HBI KOMITOHEHT JIJISl KaXKJIOTO MAacTyXa, MPUHUMAIOIIETO COOTBETCTBYOIIIEE PEILICHNE,
COCTABJISIET JIMIIb HEOOIBIIYIO OO OT —1.

OH yOenutcs, 4To Jy4ine 100aBUTh KOpoBy. [loTom emie oaHy, U emie oxHy. TOJIbKO Tak
MOJIyMAFOT U CJICJIAF0T BCE MACTYXHU. B 3TOM M COCTOMT Tpareusi: CHCTEMa MOOMIPSIET UX YBe-
JMYMBATh CTaJ0 0e3 KOHIA, XOTs MAcTOWIIE OrpaHnYeHO. [1acTyXu KeNnaronye yBeInIuTh
CBOIO TPHOBLIb, B OOIIECTBE, KOTOPOE MPHU3HAET CBOOOAY OOIIECTBEHHBIX OJar HKCILTya-
TUPOBATh PECYPChI OOIIETO TOJIb30BAHMUS, CTPEMSTCS K YHHUTOXKEHHIO nactouma. U xots

HM3BECTHO 00 3TOM JaBHO, ITOBEACHUEC JIFOJIEN OCTaeTCs BCE TAaKUM XKe.

2.2 Tpareausi o0IUMH — HCCIeIOBAHNE

JlokazaTeabCTBOM ITOTO MOXKET SIBJIATHCSI PE3YNIbTAT 3KCIEPUMEHTA, MpoBeieHHoro Kesu-
HoM Bpexuepom B 1977 romy®. OH Bocnpou3ssen B J1abOpaTOpUH YIPOIICHHYIO CHTYALUIO
HOXOKYIO Ha TPareinio oOIIUH, U IPUIVIACHI CTYAECHTOB OUrpaTh 3Ty Urpy. M Hano 6bu10
M10JIy4aTh OUKH, YEJIOBEK, NOTy4ynBIIMN 150 0UYKOB, BRIMTPBIBAI — MOTYYaJl XOPOILIYIO OLIEH-
Ky. OTHOBPEMEHHO UT'PAJI0 TPOE CTYACHTOB, U, YTOOBI IOIYYUTh OUKO, UM HYKHO OBLIO Ha-
’aTh KHOIIKY — TOIJIa OYKO M3 OOLIEro Mepexoquso Ha JMYHBI cueT. OOmuil cuer ObLIo

BHJIHO Ha Ta6JTI/IHC C OTOHBKaMHM — KaK ITOKa3aHO Ha PUCYHKE HUKEC.

Puc. 1. Oronbku, nokaseisarouue ouku B urpe K. Bpexuepa

5 D.T. Kenrick, S.L. Neuberg, R.B. Cialdini, Psychologia..., C. 654.
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UYem Oostbliie ObLIO OOLIMX OYKOB, TEM OBICTPEE OHM BOCCTAHABIIMBAJIMCH (KaK HA PHCYHKE:
eciu ux ObUIO MEHee MIECTH, HaI0 OBbLIO XKIaTh 8 CEKyH I, €CIIH ObUIH IOYTH BCE — TOJBKO 2
cekyH1bl). Koria KTo—To moydalt mocieHee 09K0, HOBBIC OUKH YK€ HE TOSBISUTHCH — TaK
KaK, Harpumep, Tpasa Ha nactoumie. CTyIeHTbI 3HAJIU MPABHIIA, U TI0O3TOMY Ka3aJI0Ch, 4TO OHH
JIOJDKHBI COTPYAHHYATH, ICHCTBOBATH TaK, 4TOOBI OOIIMX OYKOB OBLIIO MHOTO — TOTJIA HX YHCIIO
pociio Obl ¥ Bce MOIIIH ObI COOpaTh HYXHbIE 04YKH. HO rOMCTUYHBIC TEHACHIIMH ObLIH TaK
CHJIBHBI, YTO UM HE YIaJ0Ch COXPAaHUThH OOIIMX 04KoB. Korga y HUX HEe OBUIO BO3MOXXHOCTH
00IIaThCSI, UM YIAJIOCh MOIYYHTh B CPEIHEM MO 14 0YKOB, a KOTIa MM IPEI0CTABHIIN BO3MOXK-

HOCTB pasroBapuBaThb, TO OHU TAKXKE HC CMOTJIU BBIUT'PATh — MOJYYUJIU B CPETHEM 110 70 ouKOB.

2.3 Insiemma 0011eCTBEHHBIX 0J1ar

HeckobKo MHBIM BUIOM COLMAIBHOMN JIMIEMMBI SIBJISCTCS TMJIEMMa O0IIEeCTBeHHbIX Oar’. OHa
BO3HHKACT, KOIJla KayKJI0MY B COOOIIECTBE HAJIO CHEJaTh YTO—TO HEOIAronpusTHoOE Juis ceds,
YTOOBI TIOTYYNTh TTOJE3HBIN JUISL BCEX PE3yNbTaT — odmecTBeHHoe Onaro. OHOMY 4YelloBEKy
JIy9Iie 9TOTO He JIeNaTh TIOTOMY, YTO OH, HE3aBUCHMO OT TOTO KaK HOCTYIIUT, Oy/IeT IOIb30BaThCS
Ppe3ybTar, HO eCIM BCE TaK peliaT MOCTYIUTb, TO TOJIb3bI 3TO He npuHeceT. [IpuMepom SBIIsoT-
CsI B3HOCBI, — Onaroiapst KOTOpBIM OpPraHU3alli MOTYT IpearaTb CBOUM WiIEHAM Pa3JIMIHbIe
BeIIM, Pa3HYIO MOMOIIIb, KaK, HAaI[pUMep, JI0pOra, CTPOUTENHCTBO KOTOPOH (DMHAHCHPYIOT BCe
JKUBYIIUE B iepeBHE. OOLIECTBEHHBIMY OJlTaraMi CYMTATh MOYKHO TOJIBKO BEIIH:

— KOTOpBIE, KOTZIa YKe OSBATCS HE JIETKO UCIIOIb30BAaTh;

— KOTOPBIMH MOTYT IIOJb30BaThCsl BCE, W JaKe Te, KTO HE YdYacTBOBAI B HX

(huHAHCHUPOBAHUHU.

U sra punemma Takke ObUIa MPEIMETOM IKCIEPUMEHTOB’. X pesynbraThl OKa3ajnch
HeMHOTO onTuMHUcTHYHee: Jroan (17-60%) nmpuHUMaNH pemeHue 00 OKa3aHWU MOMOIIU
U B CBsI3H C 3TUM 45—60% MccaeJ0BaHHBIX IPYIIIT MOTIIO ObI OJI30BaThCs O0IIECTBEHHBIMH
Onaramu. JKu3zHeHHasi cuTyanusi MoJOo0OHA: CYIIECTBYET MHOXECTBO OOIECTBEHHBIX OJIar,
Kak, HallpuMep, roCyIapcTBeHHOE panuo B [losbiie, HO CYyIIeCTBYIOT CUTYallUH, B KOTOPBIX

OIMCAHHBIA MEXaHU3M JIUIIACT TPpyHITy MOTCHUHAJIbHBIX MTPEUMYIICCTB.

3. CounajbHble JUJIeMMBbI — MOBCEeIHEBHAA KU3Hb

KomneuHo, eciu OBl 3TH BBIBOJIBI KACAIUCH TOJIBKO HIP B JIA0OPATOPUH U MACTOMUIL, OHU OBLIH
ObI MaJI0 MHTEPECHBIMH U TIONIe3HBIMU. HoO Garomapsi ©M MOXKHO MOHSTh MHOYKECTBO COBpe-
MEHHBIX, TIOBCEAHEBHBIX mpodiem. Hanbosee npubmmKeHHO#H K AWIeMMe Tpareand oOmnH

SABJICTCA TEMA PALlMOHAJIBHOTO UCIIOJIBb30BaHUA IPUPOAHBIX PECYPCOB, HAIIPUMED, pBI6, KOTO-

6 T. Tyszka, Psychologia..., C. 245.
7 D. T. Kenrick, S. L. Neuberg, R. B. Cialdini, Psychologia..., C. 655.
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PBIX MOJKHO JIOBUTB B MOPE MU B IPyroM o01meM Bofgoéme. ColraibHbIe TUIeMMBI KacatoTcst
TaK)Ke BOIIPOCOB TIEPEHACEIICHUSI, TIPUPOHON CPEIIbl U BOOPYKEHHBIX KOH(MIIMKTOB, OTIIaThI

3a paJuoBCIIaHuEC, 06IHCCTBCHHOFO TpaHCIIOpTa 1 MHOI'MX APYTUX BOIIPOCOB HallleH KU3HH.

4. MexaHU3MBbI CoMaJbHbIX JUJIEMM

Tax MOYCMY K€, HECCMOTPS Ha HEraTUBHBIC IMOCJICACTBUSA (I/I, HECMOTpA Ha TO, YTO OH BCEM
I/I3BCCTHLI!), JIOAU 10 CHUX ITOp BI)I6I/IpaIOT OTOMCTUYHOC TOBCACHUC B MNPCACTABICHHBIX

cuTyarusx?
4.1 ConmnajabHble JHJIEMMBI — YBOJIIOIMOHHOE 00bSICHEHUE

OBomonust OIArOMPUATCTBYET TEM, KTO CTPEMHUTCS IIONYyYHTh COOCTBEHHYIO BBITOXY
B ymep0 cBoelt obmuHe. HamuMm npeakaM, >KUBYIIMM B HEOOJBIIMX IPYIIAX, ObUIO BbI-
TOIHO CTPEMHTHCS TOMYYHTh HEMEATICHHYIO BBITOLY, 3aIInIas ce0s n cBoro rpymy. Ecmu
OBI OHM 3TOTO HE JIeTaJIH, TO He CTaN! OBl HAIIIMMH TIpefKaMi. B pe3ynbrare MHOTOIETHETO
OIIbITA, CETOHS 3TU TEHJCHIUM OCTAIOTCSl aBTOMaTHUECKUM HABBIKOM, XOTS U IEPEeCTaro-

1M IIPUHOCHUTD ITOJIB3Y.

4.2 YHuBepcaJbHbI JIM CONUAIbHBIE THJIEMMbI?

B o0uiecTBeHHBIX HayKaX MPOAOJDKACTCS JUCKYCCHSI O TOM, YTO SIBJISICTCS YHUBEPCAIb-
HBIM, OOIIMM AJISl BCEX JIOAEH, @ YTO — TUIHMYHBIM TOJBKO [UIS WICHOB ONPENEICHHOMH
KYJBTYPBI.

Awnrponoior JloHans BpayH NpUroTOBIII CIMCOK YEIOBEUYECKUX YHUBEPCAIUIA®, B KO-
TOPOM MBI MOXEM HalTH COOCTBEHHOCTh — OHA Ka)keTcs MmoBcemecTHOM. Ho 3T0 HekoH-
KpeTHass MHOpMANUs: KaK K€ HacueT MOBEIeHHs, KOTOPOE MPUBOIUT K COLHUAIBHBIM
nuineMmam?

B onmchIBaeMBIX SKCIIEPUMEHTAX NMPHHUMAIN ydacTHE CTYACHTHI U3 3alaJHBIX CTPaH,
WCTOPHYECKUE TIPUMEPHI TakKe ObLTH B3SATHI M3 OOIIECTB CXOXKHX C HAIMM. JTO O3HAYa-
J10 OBI, 4YTO MBI MOIJIM OBI ClIENaTh BHIBOJ KacatoUIMKCs TOJIbKO UX. Ho, eciau Mbl npuMem
9BOJIIOLIMOHHOE OOBSICHEHUE, TO HAIIN BBIBOABI HE OyAyT CTOIb OrpaHHYeHHbI. ONHCaHHbIE
MEXaHU3MBbI M yCIIOBHS 9BOJIFOIIMY OJANHAKOBBI JUIsl BCETO HAILETO BUJIA, U TIOATOMY, MOYKHO

npearnoJaraTrb, 4TO 3TO paCHpOCTpaHéHHOC BO BCCM MUPE IMOBCACHUC.

8 D. T. Kenrick, S. L. Neuberg, R. B. Cialdini, Psychologia..., C. 652.
9 S. Pinker, Tabula rasa. Spory o nature ludzkg, Gdansk 2005, C. 616-621.
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5. BbIBOABI

Ha nanHOM 3Tane paccy/1eHHi BBIBO/IBI YPE3BbIYAHHO MPOCTHI: €CIIH YTO-TO SIBISieTCs 00-
UM, TO €My YIPOKaeT YHHUUTOKEHHE, BbI3BAHHOE UPE3MEPHBIM HCIONIb30BaHuEeM. Pere-
HHUEM MorJIa ObI CTaTh TOJBKO MPUBATH3AIMS WM YIPABICHUE, KOTOPBIE ObI OTpaHHIHBAIN

JIOCTYTI K Ounary.
5.1 CoumnanpHble TUJIEMMBI — KpUTHKA

Crarbs XapauHa, ofiHa M3 HauOoNee LHUTHPYEMbIX B OOIICCTBEHHBIX Haykax'’, MOJI0XKHUIA
Hayaso He TOJIBKO HOBBIM HCCIEAOBAHMSIM (0 YeM OBIJIO yiKe CKa3aHOo), HO M BbI3BAJIA CIIOPHI.
Taxk, 3. OctpomM'! He cortacHa ¢ TeM, 4TO BCer/a odIas COOCTBEHHOCTh BEIET K TPAreIuu —
B MHpE MOXXHO HAaHTH MHOXXECTBO IPUMEPOB, B KOTOPBIX €€ CyLIECTBOBAHUE HE BbI3bIBA-
er npo0ieM. /leno B TOM, YTO HY)KHBI JIMMHTBI: HAJ0 ACTAIBHO ONpPEIEINTh MpaBuia ei
HOJIb30BaHMs. ECTB Takke aBTOPBI, KOTOPHIC HA OCHOBAHMU HOBEUIIINX UCCIICJOBAHUI, IO/
BEPraloT COMHEHHSIM ITIPEIIONI0OKEHHE, YTO IPUUMHOM BCEX NCHCTBHUI 4enoBeka sBISETCS
TOJIbKO DKOHOMUYECKasi BBIroa. JJist Hero BaxkHO Taxoke J00po APyrux, CBOeH COOCTBEHHOI
IPYIIIBI U OKPY’KAIOIIEH cpenbl. Bee 9To BIHMSCT HA MOBEICHHE [0 OTHOLICHHIO K O0IINM

Onaram!'?.

5.2 YyTb—4yTh ONTUMH3MA — NPEIJI0KEHUSI ICUXOJI0T0B ISt
3aIMTHI OKPYKAKOLIEH Cpeabl

3HaHUE TICHXOJOTHN HE TOIBKO TIOMOTAET MOHSATH MPOOIeMy, OHO TaKKe MOXKET OBITh HC-

TOYHMKOM penreHus npodaemsl. M. Ban Byrt, cnons3ys H3BeCTHBIE TEOPHH U HCCIEI0BA-

HUSI, IPEUIOKHIT HAYaTh YIPABICHHE OKPYKAIOLIEeH CPEIO, HCIIONb3Ys YeThIPE CTpaTeruu .

OHm Bce CBA3aHBI C MOTUBAMH TIPUHATHS PEIICHHI B CHTYaIlMH COIMATBHON JUIEMMBI (aB-
TOp HA3BIBACT MX YETHIPEMS U - TI0-aHIIIHHCKH OHM BCE HAYMHAIOTCS C TOH OyKBBI):

— Nudopmanus (Information) — moTpeGHOCTH B TOHUMAaHUU:

* V moneit cymecTByeT MOTpeOHOCTh B MOHWMAHWM U 3HAHHUAX, OHH XOTAT TI0-

3HaBaTh CBOIO OKPY’KAIOIIyI0 CPeIy M MpemyraiblBaTh cBOE Oymymiee. B 3ammre

o01ero Gnara MOXXET IOMOYb OObIKHOBeHHass uH(popmarus. Ecnu monu OynyT

IOHUMAaTh, KaK X IMMOBCACHUC BIIUACT HA 06mee osaro — Hammpumep, €CJIM OHU HC-

10 M. Van Vugt, Averting the Tragedy of the Commons. Using Social Psychological Science to
Protect the Environment, Current Directions in Psychological Science 3/2009, C. 169.

11 M. Van Vugt, Averting the Tragedy..., C. 170.

12 M. Van Vugt, Averting the Tragedy..., C. 170.

13 M. Van Vugt, Averting the Tragedy..., C. 169-173.
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TMOJIB3YIOT MHOTO BOJIBI, TO IIOTOM, €€ B PETHOHE HE XBaTaeT — OHH OyIyT 9TO O1aro

oxpanaTh. Ciydaercst Takke, 4TO KTO-TO XOYeT U3MEHHTH CBOE IMOBEICHHE, HO

HE 3HAET, KaK 3TO JIyYIlle C/IeNIaTh — B 3TOM clly4ae HH(opMalus O4eHb M0JIe3Ha,
— Wnenruunocts (Identity) — moTpeGHOCTh B MIPUHAIICIKHOCTH (K TPYIIIIE):

* OueHp Ba)kKHA JIIS HAC TIPHHAUICKHOCTD K TPYIIE, Ba)KHO CUUTATH cedsl ee dire-
HOM. Y Ban Byrra ecTh HECKOJIBKO HJICH HaCUET TOTO, KaK, 3Hast 00 3TOM, IOMOYb
o0riemy Onary. MOXHO TOBOPUTH O TOM, 4TO, 3allMIIas 00uMe Onara, JHIu pa-
0OTaIOT Ha MOJB3Y BOKHOH JJISI HUX TPYIIIBI, HAIPUMED, ,,IPUHAMAsI PElIeHHE,
MoIyMaii 0 CBOMX JIeTAX”". MOXHO TOXe COBETOBATh, YTOOBI MOJIH30BATEIH OJIaroM
3HAaKOMWJINCH U TOBOPHJIM APYT C APYrOM — TOTAA, KaK B UCCICAOBAHUH, KOTOPOE
s paccMaTpHUBaia, OHU pa3yMHee UCIONB3YIOT ob1ee Omaro. Mel, JFOIM, XOTHM,
9TOOBI PYTHe WICHBI HAIICH TPYIIbI [yMadd U TOBOPUIIH O HAC MO3UTUBHO. [To-
ATOMY Harpajbl (Hanmpumep, HaKJIeHKa Ha JIOME) JJIsl TeX, KTO 3allUIIaeT odlee
61aro, MOTyT MOMOYb. JIpyrue WwieHbl TPYIIbl TakKe 3aXOTAT IOMYYATh TaKUe
U T0Ka3arh, YTO OHH CAEJIAIN YTO-TO XOPOLIEE;

— Yupexaenus (Institutions) — morpeGHOCTh B JOBEPHUU:

* Opranbl BJIaCTH YNPaBISIIOT (HEKOTOPHIMHU) OOMIMMHE Oilaramu, HO JIIOMU OyIyT
MM TOCITYIIHBI TONBKO B CIydae, eclii OyIyT UM J0BepsTh. UTOObI 3aBOEBATH [0~
BEpHe, BIACTb JIOJDKHA OBITH CIIPAaBEUINBA; BIaJCIONINe OnaraMu JOIKHBI OTHO-
CHUTBCSI K JIIOIISIM C YBaKCHHEM;

— Crumysst (Incentives) - self-enhancing:'*

* KoHeuHo, 1101 XOTSAT MOJyYaTh Harpaibl U u3derarh Hakazanuii. Ha 3Tom ocHo-
BaHBI Pa3MYHbIC YKOJOTMYECKHE KOMIAHUH — HalpHMep, CEMBbH, YKOHOMSIIUE
BOJIy WJTH UMEIOIINE COTHEYHbIE OaTapeH, MOTydaroT JOMOIHUTEIbHBIC BHITLIATHI.
CTUMYITUpOBaHKE JaeT JyUIIHe pe3yabTaThl BMECTE C MHBIMH BHJIAMU JICHCTBHH,
HO HEOOXOIMMO OBITh OCTOPOXKHBIM, ACHCTBUS 9TH HE MOTYT OBITh MPOTHBOpE-
YUBBIMH — HANpUMeEp, OCHOBAHHUE YISl HArPajbl CIIOPHO, YTO MOXET MPHUBECTH

K yTpare JI0BepHsl [0 OTHOLIEHHUIO K IIPaBUTEIILCTBY.

6. IlcuxoJsiorusi, couaJIbHbIE UJIEMMbI U IPABO

}OpI/ICTBI YK€ UCIIOJB3YIOT BbIBOJBI OGIIIGCTBGHHLIX HayK. IIcuxonoru uccnenaoBamu sBie-
HUs, KOTOPBIE MOXHO YBHUJCTH B 3aJI€ Cyda: KaK BHEIIHUHA BU U TTOBEJACHUE TIOACYANMBIX
Y 3allIUTHUKOB BJIUACT HA MIPUTOBOP, KaK IMOKa3aHWUA MOT'YT 3aBUCETH OT BOITPOCOB, KaK OIIpe-

JACJIUTD JIOXKb, KaK IIPUCSKHBIC 3aCCAaTCIIN [IPUHUMAIOT PCIICHUA.

14 51 co3HaTeNbHO TONB3YIOCH aHIIIUICKUMHU TEPMUHAMH, TaK KaK HE HAIIlIa YAOBICTBOPUTEIIh-
HOTO IepeBoia. bimxalimm KakeTcsi CaMOBO3BBILIEHHE.
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51 cunTaro, 4TO KOHTAKT C ICHXOJIOTHEH MOXKET OBITh MOJIC3HBIM IS ITpaBa (M 001ecTBa),
TaKKe B 00IacTy 3aKoHOmaTeNbeTBa. Kak st mokasana Ha mpumepe o0Ieil COOCTBEHHOCTH,
yUEeHBIC UCCIICA0BAIH, KaK BEIYT CeOsl JIIOMM B OMPEEICHHBIX CUTYAIHSX, KAKOBBI YTPO3bI
CBSI3aHHBIC C TAKUMH CUTYAIMSIMU U KaK HX IPEAOTBPATHTh. ECIIM NPHHSTH BO BHUMAHHE HX
BBIBOJIBI, [IPH OIPE/ICICHHUH, HAIIPUMEp, YCIOBHI HCIONB30BaHMS 00MIeii COOCTBEHHOCTH,
MOXXET OKa3aThCsl, 4TO OHH OymyT (QyHKIHOHHPOBATH TOPa30 Jydlle, a JIOAu OyIyT UMH

T10JIb30BATHCH.

Buorpadguyeckasi anHOTALUSA:

Adrianna Siebers — YauBepcuter uM. Anama MuikeBrua B [103HaHH, CTYIEHTKA MCUXO-
Jorud U dTHONOrHH. CTapaercst OOBEIMHUTL 3HAHUS B OTHX OONACTIX U HaWTH BpeMs UL
BOJIOHTEpCTBA. IHTepecyeTcs MO3UTUBHOM IICUXOIOTUEH, aHTPOIIOJIOTUEH PEIUruy, ICUXO0-

JIOTUEHN 1 aHTPOMOJIOTHEH MY3bIKH.

SUMMARY
Common good and the problem of co-ownership
The aim of the study is to evaluate the selected issues concerned with the functioning of the notion
of common good in relation to the co-ownership. The author presents the construction of this two
forms with a special emphasis on the social aspect of the common good in the public space.

KEYwoRrDs: common good, co-ownership, civil law



ExaTtepuHA IIIEPBAKOBA

IKOHOMHUYECKOE U IOpPUINYecKoe TOHUMAaHNe MpaBa
COOCTBEHHOCTH

B coBpemenHom PoccriickoM rpakIaHCKOM INpaBe OYEeHb MIHPOKO HCIIONb3YETCs MOHITHE
cobcmeenHoCcmb, a eCIH TOYHEe npasa coocmeennocmu. CylecTByeT Macca ONpeeIeHui
naHHbIX noHsTHi. [Ipodeccop u npaBoBen BenennkroB AHaronuii BacuibeBud roBoput
0 COOCTBEHHOCTH KaK 00 OTHOIICHUH K BelaM Kak K cgoum'. COBETCKUIl IMHTBHUCT U JOK-
Top ¢unonorunyeckux Hayk Osxkero Cepreit FIBanoBuY faet cBoé onpenenenue: CoOCcTBEH-
HOCTB: |. MaTepuagbHble IEHHOCTH, UMYLIECTBO, TPUHA JICKAIIE KOMY-HHOYIb HIIM HAaXO-
JUIITAECS B TIOTHOM PACTIOPSHKEHUH KOTO/4ero-HUOyIb (JIMYHasl, YaCTHAS, TOCYIapCTBEHHA,
KOJUICKTHBHAsI COOCTBEHHOCTD); 2. [IpaBo Ha BiajieHue KeM/4yeM-HUOyYb (COOCTBEHHOCTh Ha
3eMJII0, Ha yca 10y, Ha UMEHHUE, Ha PYKOMTHUCHOE HACIIENICTBO).

W3 3TOro MOXKHO CJ/ieNaTh BBIBOA O TOM, YTO COIEp)KaHHE COOCTBEHHOCTH BBIPAKACTCS
B TPEX acleKTax — BiajIeHHe, MOJIb30BaHIe, PACIOPSHKEHHE, YTO yKa3biBaeTcs B 1. | ¢T. 209
I'K PO (I'paxxmanckuii komeke Poccuiickoit eneparuu)’. DTO 3HAYMT, 4TO XO3IHUH COOCTBEH-
HOCTH MMEET ITPaBo IMOCTYATh CO CBOUM UMYIIECTBOM TaK, KaKk eMy 3a0JaropacCyauTcsi, HO
TOJILKO €CJIM TIPH ATOM COOCTBEHHHUK HE HApYIIAeT 3aKOH U MpaBa JAPYyrux jonei. MuTepec-
HO TO, YTO OTHOLIEHHS COOCTBEHHOCTH BO3HHMKAIOT NPH HAIWYMH, 110 KpaiiHeil Mepe, AByX
cyobekToB. Harpumep, Poorn3zon Kpy30, y KOTOPOTo Bely HaXOAWINCH B €r0 JIMYHOM TO-
TpebieHnn, HO KOTOPOMY He ¢ KeM ObLJIO BCTYIAaTh B OTHOIICHHUS IO IOBOAY HUX, BPS JIX
MOXKET Ha3bIBAaThCSl COOCTBEHHUKOM B ITOJTHOM CMBICIIE 9TOTO CIIOBA.

B cBoeM nokItazie st pacCMOTPIO MOHSTHE TIpaBa COOCTBEHHOCTH C IOPUANIECKOH 1 IKOHO-
MHUYECKOW CTOPOHBI, & TAK)KE B3aUMOCBSI3b ITUX JIBYX TOHSTHA.

Havny ¢ 5KOHOMHY€CKOTo MOHUMaHHMs ITpaBa COOCTBEHHOCTH. B mepByro ouepens, 310 0T-
HOUIEHHE MEXY JIFOIBMH 110 TIOBOY IIPHCBOCHHS MaTepHATbHBIX H HeMaTepHaIbHBIX Oar.

DTO He BeIllb ¥ HE OTHOIICHUE Y€JI0BEeKa K BEIIIH. CJ'ICJ.'[OBaTCJ'ILHO, JUIS1 paCCMOTPCHUS ITpaBa

1 A.B. BenenuktoB, [ocydapcmeennas coyuanucmuyeckas coocmeennocms, Mocksa Jlelinen
1948, C. 25.
2 C3P®D. 1994 Ne 32, Ct. 3301.
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COOCTBEHHOCTH C TOYKH 3PEHUS €T0 SKOHOMHIECKOTO COAEPIKAHUS, HY)KHO MIPOAHATH3HPO-
BaTh MOHATHE NPUCBOCHUE.

IMTox mpucBOEHHEM OOBIYHO MOHUMAETCS MPOTUBO3AKOHHOE, HEOOOCHOBAHHOE OTTOPIKE-
HHUE 00beKTa COOCTBEHHOCTH, NMYILECTBEHHBIX M TyXOBHBIX LICHHOCTEH OT COOCTBEHHHKA,
MIPOHM3BOIMMOE JIUIIOM, JKEIJIAIOIHM B PE3YIIbTaTe TAKOTO OTTOPIKEHHS CTaTh COOCTBEHHUKOM,
BJIQJICNBIIEM IIEHHOCTEH. Y MTaHHOTO MOHSATHUS CYNIECTBYET AaHTOHUM Omu)cOeHue, & NUMCH-
HO JIMIICHUE CyObeKTa BO3MOKHOCTH MCIOJIB30BaTh KaKoe-1100 61aro B COOCTBEHHOM MPO-
M3BOJACTBE U moTpeldieHnu. YenoBek, MpuoOpeTalomuii Te WM WHBIE TPEIMEeThI, CO3Ial0-
M1 HOBBIC BEIIH, IPUCBAUBACT UX KaK C80€ UMYUIeCmE0, c8010 éeuyb. COOTBETCTBEHHO BCE
JpYTHe JIULA OTHOCATCS K 9THM BELIaM KaK K 9y)XHM, UM He MpUHaIIexKanmM. Pasneneane
BeIllei Ha ce0u M uydicue BO3MOKHO TOJBKO MEXIy JIIONBMH, B YeIOBEYECKOM OOIIECTBeE.
Takum 00pa3oM, IKOHOMHYIECKOE MOHUMAaHHE COOCTBEHHOCTH MOXKHO ONPECTIUTh KaK OT-
HOUICHWS MEXIY JIFOAbMH 110 IOBOY MaTepHaIbHBIX ONar, MpUHAIIeKALIUX OAHUM JINIaM,
7 OTCTpaHEHHE OT HHX BCEX JPYTUX JIUI. DKOHOMHUYECKHE OTHOIIEHUS COOCTBEHHOCTH
€CTh BCerJa OOIIECTBEHHBIC OTHONICHUS MO MPUCBOCHUIO OPYIUil TpyAa, CPEICTB MPOU3-
BOJICTBA U MPEAMETOB MoTpednenus. [IpucBoeHne MarepraabHBIX Ojar o3HadaeT, IMpexae
BCETO, TIPHHA/ICKHOCT Belllell KOHKPETHBIM JIMIIaM I BCeMy OOILECTBY, HO TPHCBOE-
HHE XapaKTepU3yeTCsl U KaK MPOIEeCC CO3MaHMs HOBBIX MPEAMETOB, X MEePepadoOTKH, mpe-
oOpa3oBaHue, a TAKXkKe MEPexol OT OJHUX JIUI K APYTUM ITyTeM paclpeneieHus, oOMeHa,
notpednenns. [[prHcBOEHHOCTD, MPUHAIIECKHOCTh KOHKPETHBIX BELIEH ONpEeIeIeHHBIM JIH-
[[aM 03Ha4aeT BO3ZMOXKHOCTb ITHX JIUI] HCTIOIb30BATH ITH BEIIU [0 CBOEMY YCMOTPEHHIO, 1O
CBOEH BOJIE M B CBOEM MHTepece. MOJKHO cKa3aThb, YTO COOCTBEHHOCTD B €€ SKOHOMUYECKOH
CYIIHOCTH O3Ha4YaeT MOJHOE XO3SHCTBEHHOE TOCIOICTBO JIMIA HaJ MPUHAIISKAIIM eMy
HUMYIIECTBOM.

Xotenock OBl BEIIETUTH [[Ba aCTIEKTa paclopsHKEHHs: COOCTBEHHOCTBIO B SKOHOMHYECKOM
acriekte. Bo-mepBhIx, 3T0 0€3yCIOBHOE, CYBEPEHHOE pactopshKeHHe (HhaKTopaMu U pe3ylib-
TaraMH MPOHM3BOJCTBA, KOTJA COOCTBEHHUK YIPABISIET XO3SHUCTBOM IO CBOEMY YCMOTpE-
HUIO U HE3aBHCUMO HU OT KOT0. BO-BTOPBIX, yCIIOBHOE pacropspkeHue (HakTopaMu, KOTOPoe
MIPEATIONaraeT ONepHpPOBAHNE UMH YIOJTHOMOUYSHHBIMH COOCTBEHHUKOM JIAIIAMHU.

Hcropudecky MEepBOHAYAIBHO MOHITUS COOCMEEHHUK U NPEONPUHUMAMENs COBIAIANH.
CoOCTBEHHUK caM INTAaHUPOBAJI, OPraHU30BBIBAJ [TPOU3BOACTBO, PACTIOPSDKAIICS €TI0 Pe3ylib-
taramMu. OJJHAaKO TIOCTENIEHHO, B YAaCTHOCTU B CBSI3U C Pa3BHUTHEM KpeAnTa, OOBEIHHEHNE
B OJIHOM JIHIIe COOCTBEHHHUKA U MPEANPUHUMATENSI CTAIO0 Pa3pyIIaThCs: 000N KoMMepye-
CKUIl OaHK HE SIBIISICTCS COOCTBEHHUKOM OOJIBIICH YacTH KalluTalia, KOTOPhIM OH pacropsi-
JKaeTcs U ImyckaeT B 000poT. Emg Gornee 0TYETIIMBO OT/eNIeHHe COOCTBEHHOCTH OT PEIIPH-
HUMAaTelbCTBA OOHAPYKMBACTCS B AKIIMOHEPHBIX OOIIECTBAX, T/Ie COOCTBEHHUK — aKI[OHEP
(baKTUYECKN OTHENICH OT PACIOPSDKCHUS, YIPABICHUS, XO3IHCTBEHHOTO HCIIOIb30BAHUS

UMYHICCTBA aKITUOHEPHOT'O 06mecma.
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OueHb HHTEpECHY0 MbICKb B XIX Beke BoIpazuil uaeosor conuainsma [eep Kozed [Mpy-
noH. OH TOBOPHII, UTO COOCMEEHHOCIb — 9mo Kpadica®. ECTeCTBEHHO, TaHHAS MBICIH ObLIa
HETaTUBHO BOCIPHHATA COBPEMEHHBIM OOIIECTBOM M MHOTHMH YUYCHBIMH, HO, IO MOEMY
MHEHHIO, TaHHOE ONpeJesIeHne MOMOTaeT IOHATh OAHY BaXKHYIO JETallb: €CIN OIUH WIEH
o0IecTBa BIaJieeT Kakoi-To BEIIBIO, TO IPYTOi JIMIIeH BO3MOXXHOCTH ee MMeTbh. Ciienosa-
TEJIbHO, FOPUINYECKYI0 CTOPOHY OTHOIICHHH COOCTBEHHOCTH COCTABIISIOT UMYIIICCTBEHHbBIC
OTHOILEHUS, KOTOPBIE 3aKPETISIIOT MPUHAIIECKHOCTD CYIIECTBYIONIEr0 UMYIIECTBA 32 OIpe-
JeTICHHBIMA (DU3UUSCKUMU WITH IOPUIUUSCKIMH JIUIIAMHE, & TakkKe Tal0T BOSMOKHOCTH €r0
MPUOOPETEHUS APYTUMHU JTHIIAMU HA OCHOBAHUH OTOBOPA KYIUTU-MIPOIAXKHU, MEHBI, TapeHHUS,
3aBemanus 1 T.0. fOpuanueckoe 3akperuieHne mpaBa cOOCTBEHHOCTH TTO3BOISICT 3a(uKCH-
pOBaTh M 3aKOHOJATEIILHO PETYIHPOBAThH JaHHBIE OTHOMIEHHs. ClIe0BaTeNbHO, MBI eTaeM
BBIBOJI O TOM, YTO FOPUIMYECKOE U SKOHOMHUYECKOE TIOHMMAaHHUE MpaBa COOCTBEHHOCTH CBSI-
3aHBI MEXIY cOOOH M HaXOAATCS B ONPEISIICHHOM B3aUMOJACHCTBU.

B sKoHOMHUUECKOW HayKe CYNIECTBYET TaKk Ha3bIBaeMasl TEOPHs ITPaB COOCTBEHHOCTH, aB-
TOPOM KOTOpOM SIBJISIETCS aMepUKaHCKUil skoHOMuUCT Ponanbn Koys. OH mpemioxui pac-
CMaTpHBaTh HE COOCTBEHHOCTH KaK TAKOBYIO, a OTIEJIBHBIE COCTABIISIONINE IPaBa COOCTBEH-
HocTH. C 3TOW TOUYKH 3peHHMS] COOCTBEHHOCTh MPENCTABIsET CO00H HeKuid HAbop (nyuok)
IpaB, a UMEHHO:

— BIIaICHUE — 3TO HadaiubHas (opMa COOCTBEHHOCTH, OTPAKAIOIIasl IOPUINIECKOE,
JOKyMEHTAIIbHOE 3aKpeIieHre CyObeKTa COOCTBEHHOCTH, €ro MpaBo Ha oblanaHue
HEKUM 0J1arom;

— MONB30BaHHE — 3TO MPUMEHEHHE 00BEKTa COOCTBEHHOCTH B COOTBETCTBHHM C €TO
Ha3HAuYCHUEM U TI0 YCMOTPEHHIO U YKEJTaHHIO TI0JIb30BaTels ((hepMep BlaeeT U TOIb-
3yeTcsl CBOCH 3eMIIei; XO35IMH TOCTHHHUIIBI BIIAJICET, HO, KaK MPABUJIO, HE TOJIb3yeTCs
€10);

— pacropspKeHHe — TPAaBO MCKITIOUUTENHFHOTO (DU3MUYECKOr0 KOHTPOJS Hall Onaramw,
[IPaBO ¥ BO3MOXKHOCTb HCIIOJIb30BATh OOBEKT COOCTBEHHOCTH JIFOOBIM KeJIaeMbIM 00-
Pa3oM BIUIOTH JI0 €€ OTYYXIeHUs (IIpoaaxa, AapeHne, OOMeH, cllada B apeH.y, 3aJoT
U T.IL.).

DTH nepBbIe TPU ITpaBa COOCTBEHHOCTH OBbLIM U3BECTHBI €IIE CO BPEMEH PUMCKOTO TIpaBa.

B coBpeMeHHBIX yCIOBHUIX K HUM H00aBHINCH:
— MpaBO MPUMEHEHHS ITOJIE3HBIX CBONCTB, Onar st ceds;
— IPaBO yNpaBIICHUs — BO3MOXKHOCTB pellaTh, KTO U Kak OyaeT 00ecredrBaTh HCIOb-
30BaHMe Oar;

— IpaBO Ha A0XOA — BO3BMOXXHOCTH OGJ’IaHaTL pe3yibTaTtaMu OT UCIIOJIb30BAHUA 611ar;

3 ILK. Ilpynon, Ymo maxoe coocmeennocmov, Mocksa 1998, C. 14.
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— MPaBO CyBepeHa — MPaBO Ha OTUY)KACHHE, MOTpeOIeHNe, U3MEHEHUE HIIH YHHUTO-
JKenne Orara;

— MpaBo Ha 0E301MaCHOCTh — MPABO Ha 3AIUTYy OT HKCIPOIPUAIMH OJar U OT Bpeza co
CTOPOHBI BHEIIIHEH CpPEIbl;

— MpaBo Ha mepeaady Oyar B HaCIEICTBO;

— NpaBo Ha 0ECCPOYHOCTH 0ONIaaHus Onarom;

3ampeT Ha HCIOoNb30BaHKue Olara Cioco0oM, HAaHOCSIIMM BpeJl BHEIIHEH cpene;
— MpaBO Ha OTBETCTBEHHOCTH B BUJIE B3BICKAHUS, T.€. BO3MOYKHOCTD B3BICKaHHS Oara
B yILIaTy JOJTa.

CTOHT cKa3aTb O TOM, YTO COOCTBEHHOCTb SIBIISIETCS CIEACTBHEM HCTOPHUYECKOTO Pa3BUTHUS
o0mIecTBa M, B TIEPBYIO 04epe/ib, SKOHOMUUECKOI xn3HH Jtofieil. COOCTBEHHOCTD XapaKTepu-
3yeT OTHOIICHUE YeJIOBEKA K MUPY OKPYIKAIOIINX €ro BEIICH KaK K C60UM WIH KaK K UVIHCUM.
Takoe oTHOIIEHHE MOXKET (POPMUPOBATHCS HA OCHOBE CIIOKMBIICHCS MOpPAJH, TPaJAWIIHH,
HODPM, TIPaBHJI, 3aKOHOB, TIPUHATHIX B JaHHOM oOmiecTBe. [103TOMy COOCTBEHHOCTBH paccMma-
TPHUBAIOT, TIPEXK/IE BCETO, KAK FOPHIMICCKYIO, MPABOBYIO KATETOPHIO, H MTOATOMY FOPHCTHI CO-
BEPIICHHO CIIPABEUIMBO TOBOPAT HE O COOCTBEHHOCTH BOOOIIE, a O MPaBe COOCTBEHHOCTH.

[IpaBo COOCTBEHHOCTH B IOPHAMYECKOM ACIEKTE CIEeAyeT MOHHMAaTh B CYOBEKTHBHOM
U 00BbEKTHBHOM cMbiciie. [IpaBo COOCTBEHHOCTH B OOBEKTHBHOM CMBICIIE — 3TO COBOKYII-
HOCTb IPAaBOBBIX HOPM, KOTOPBIE 3aKPETUISIOT U OXPAHAIOT OTHOLIEHHS 110 BIIAJACHHIO, MOJTb-
30BaHUIO U PACIOPSHKEHHIO OTPEeTICHHBIMU BELIaMH B HHTepecax IpakJaHUHA (YacTHAs
COOCTBEHHOCTh), HJIM B MHTEpPECaX TOCyAapcTBa (rOCYIapCTBEHHAs! COOCTBEHHOCTD), JTHOO
KOJUIEKTHBA (KOJUICKTUBHAS COOCTBEHHOCTh). M3 MOHATHS MpaBa COOCTBEHHOCTH B O0BEK-
THUBHOM CMBICJIE CIIEJYET, YTO JJaHHbIE HOPMBI PETYIHPYIOT HE OTHOIICHHSI COOCTBEHHOCTH,
a Te OTHOIICHUSI, KOTOPbIC YCTAHABIMBAIOT MPUHAICKHOCTh TOTO MM MHOTO UMYIIECTBA
ompezesieHHbIM JTHuiaM. [IpaBo coOCTBEHHOCTH B CyOBEKTMBHOM CMBICIIE — 3TO BO3MOXK-
HOCTb JIMIA TI0 CBOEMY YCMOTPEHHIO M HE3aBUCHMO OT KOTO-JTMOO BIAJETh, MOITB30BATHCS
U pacropspKaThCss UMYIIECTBOM B MpEeNaxX, YCTAHOBICHHBIX 3akoHOM. [TpaBo coOOCTBEH-
HOCTH B CyOBEKTHBHOM CMBICIIE TMPEJOCTABISAET BO3ZMOKHOCTh COOCTBEHHHUKY IO CBOEMY
YCMOTPEHHIO UCIIONB30BaTh UMYIIECTBO B CBOMX IEJISIX, HE 3aMPEIIeHHBIX 3aKOHOM. JIHTIO,
BJIQICIOIIEe MMYIIECTBOM, BIIpaBe MepeaaBarh ero APYruM JHIAM WA OTUYKAaTh. Takum
00pa3oM, eciiu MpaBo COOCTBEHHOCTH B OOBEKTUBHOM CMBICIIE PACCMATPUBACTCS KaK CO-
BOKYITHOCTb TIPABOBBIX HOPM, 3alPEeIIaroNINX H OXPAHSIOMIMX OTHOIICHHUS IO BIIAJICHHUIO,
MOJIb30BAHUIO M PACTIOPSDKEHHIO, TO TIPABO COOCTBEHHOCTH B CYOBEKTHBHOM CMBICIIE BCETa
MIPUHAJICKUT OIIPEACIICHHOMY JIMIY WJIM JIMLAM U OTHOCHUTCS K KOHKPETHOMY UMYILECTBY,
YTO MO CYIIECTBY U ONpeNelsieT UX OTIHYHE IPYT OT Jpyra.

CoOCTBEHHOCTD B IOPUINYECKOM MOHMMAHUH — FOPUINYECKOE MPABO Ha PHHAICKHOCTh
MaTepHaIbHBIX U TyXOBHBIX LIEHHOCTEH, IEHEXKHBIX CPEICTB X COOCTBEHHHUKAM, NIPABO Ha
BJIajIeHHe, UCIIONb30BAHUE U PACTIOPSDKEHNE 00BEKTOM COOCTBEHHOCTH. DTH IpaBa 3aKpe-

IUISIFOTCS B HOpMax 3aKOHOB. Takum 06p3,30M, TOBOps O CO6CTB€HHOCTI/I, BAXXHO pasjinvarb
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MpaBoO COOCTBEHHOCTH M OTHOIICHHE COOCTBEHHOCTHU. [IpaBo COOCTBEHHOCTH BhIpaKaeT OT-
HOUICHHE K BEIH KaK K c8oell WM KaK K 4yJicoll, T.e. CTPOUTCS 1o hopmyie: cyobeKT (cod-
CTBEHHUK) => 00BEKT (MMYIIECTBO).

OpnHako MBI He OTBETHIIM Ha Bonpoc: Omkyda bepemcs npaso codOCmeeHHOCmu U KaK OHO
peanuzyemes? OTBET COACPIKUTCS B PACCMOTPEHUH COOCTBEHHOCTH KaK YKOHOMHUYECKOTO
OTHOUICHUSI MEX/TY JIFOIbMH TI0 ITOBOJY BEILCH, €ro MOXHO BBIPa3UTh (POPMYJIOi: CyOBEKT
COOCTBEHHOCTH => MMYIIECTBO => MHbIC CYOBEKTHI (JPyrye BIaACIbIIbl WK COOCTBCHHH-
kn). [Ipy BBIIETICHUH SKOHOMUYECKUX OTHOIIEHUH COOCTBEHHOCTH, MBI MOYKEM OOHAPYKHTh
JIBE €r0 CTOPOHBI: CYOBEKT (COOCTBEHHHK) U OOBEKT (MMYILECTBO).

IOpuanveckoe n SKOHOMHYECKOE COAEpKaHue COOCTBEHHOCTH B3aMMOCBSI3AHbBI U B3au-
MOOOYCIIOBIICHBI, T.e. COOCTBEHHOCTH SIBJISIETCSI OJJHOBPEMEHHO KaTeropueil  SKOHOMHKH,
Y npaBa. PerynupoBaHue 1 3amuTa rnpaBa COOCTBEHHOCTH SIBJISICTCSI HEOOXOMMBIM yCIIOBHU-
€M HOPMJIBHOTO (D)YHKIIMOHUPOBAHHMS YIKOHOMHYECKON CHCTEMBI, IPEXKIIE BCETO PHIHOUYHOM
9KOHOMHUKH. OTHOIIEHUsI COOCTBEHHOCTH HE CYIIECTBYIOT 0€3 MPaBOBOrO O(OPMIICHHS, HO
OHHU HE CYIICCTBYIOT U 0€3 SKOHOMHYECKOTO B3aUMOJACHCTBHS MEXKIY JIFOIBMH IO MOBOIY
00BEKTOB COOCTBEHHOCTH. DKOHOMHUYECKAasi CTOPOHA OTHOIICHUH COOCTBEHHOCTH XapaKTe-
pH3YeT ee copepKaHue, a IpaBoBoe 0QopMIICHHE — IOPUINIECKYIO POpMY COOCTBEHHOCTH.

Kak n3Bectno, B Poccuiickoii @enepannu, a Tak ke B psijie APYrUX CTpaH, TakuX Kak [ep-
Manwus, Opannus, Benukoobpuranus, Coequnennsie lltarel Amepuku, [Tonbiia u apyrue,
npeobiagaeT pplHOYHAs SKOHOMHKA. It co3nanust 3 GeKTHBHON PHIHOYHOM CHCTEMEI, OC-
HOBAaHHOW Ha KOHKYPEHILIMHU, HEOOXOANMO 3aKOHOJIATEIbHOE 3aKPEIUICHUE TPEX Pa3IMUHBIX
00BEKTOB COOCTBEHHOCTH. BO-TMEpBBIX, HEIBIKIMOE HMYILECTBO, BO-BTOPBIX, IBIKIMOE
HAMYILIECTBO U, B-TPETHHX, HHTEIUIEKTyaTbHass COOCTBEHHOCTb.

B coorserctBuu co cr. 130 TK PO x HeBUKMMOMY UMYIIECTBY OTHOCSATCS 3MEJIbHBIC
YYacTKH, YIaCTKH HEAP U BCE, YTO MPOYHO CBA3AHO C 3eMJIEH, TO €CTh OOBEKTHI, epeMe-
[IeHNe KOTOPBIX 0e3 HeCOpa3MepHOro yiepda WX Ha3HAYEHHIO HEBO3MOXKHO, B TOM YHCIIE
3[1aHHsA, COOPY)KEHHsI, 0OBEKThl HE3aBEPILICHHOTO CTPOUTENbCTBA. K HEBMKMMBIM BelllaM
OTHOCSITCSl TaKXKe MOIeKAIINe TOCYJapCTBEHHON PETHUCTPAly BO3AYIIHBIE U MOpPCKHE
Cyla, cyla BHYTPEHHETO IUTaBaHUs, KOCMHYECKAE OOBEKTHl. 3aKOHOM K HEJBIIKHMBIM Be-
1[aM MOXET OBbITh OTHECEHO M MHOE uMyIiecTBO. OMH U3 BaKHEHIINX OOBEKTOB HE/IBHU-
KUMOCTH — 3eMJsl. YacTHasi cOOCTBEHHOCTh Ha 3EMIIIO SBJISETCS OCHOBOM OOJBIIMHCTBA
JIMYHBIX COCTOSTHUN B PBIHOYHON dKOHOMUKe. [IpaBo COOCTBEHHOCTH, KOTOPOE MOXKET OBITh
3aIIUILEHO B cyne (ecau 9T0 HEOOXOIUMO), SBISIETCS. OCHOBOM Ul CAEIOK O KyILIe-Ipo-
JlaXke HeABMKUMOCTH.

JIBmKEMOE MMYIIECTBO BKIIOYAaeT B ceOsl MMYILECTBO, JOIyCKAalollee ero CBOOOIHOE
repeMelleHre: MallluHbl, 000pyI0BaHUE, HHCTPYMEHTBI, aBTOMOOWIIN, MeOelTb, IEHHBIE Oy-
Mard ¥ T.A. IIpaBo cOOCTBEHHOCTH Ha 3TH HEHHOCTH MOXKET OBITH ITOATBEP)KIEHO COOTBET-
CTBYIOIINMH JOKyMeHTaMu. [Ipu cMeHe Biia/ienblia B JOKyMEHTBI BHOCST COOTBETCTBYIOIIUE

HU3MCHCHMU. HeKOTOpaSI HC CJIMIIKOM Joporas ABUXKHUMOCTb (MC6CJ'[L, HHCTPYMCHTHI U T.JI.)
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nepenaéTest U3 pyK B pykH 0€3 criennaabHOro opuandeckoro ogopmiaeHus. [ moareepx-
JCHUSI TIPaB COOCTBEHHOCTH JOCTATOYHO YEKOB HJIM CYETOB M3 Mara3mHa.

WHrennekTyaibHasi COOCTBEHHOCTD BBICTYIIAET B BUJIE IIPOU3BEICHUM, UCIIOIHEHUH, U30-
OpeTeHni n IPyrux MPOAYKTOB TBOPYECKOTO TPyAa uesioBeka. I1aTteHnT mim cam ¢axr co3za-
HUSI TAKOTO 00BEKTa MOPOXKIAIOT HHTEJUIEKTyaIbHbIEe TIpaBa Ha Hero. OHU HEOOXOIMUMBI IS
CTUMYJIMPOBAHUS TBOPUECTBA U HOBATOPCTBA, a HaIEXHAs 3alUTa UHTEIUICKTYaIbHBIX IPaB
SIBIISICTCS. OJHUM U3 BOKHBIX YCIOBHH CYIIECTBOBAHHS PHIHOUYHOM SKOHOMHKH. DTO 00BsIC-
HSIET, T0YeMY BO3HHKAIOT BOJHEHUS B OOIIECTBE B CBSI3H C MOSBICHUEM TAKOTO SIBJICHUS KaK
nupamemeo. Ilupamcmeo UMEET MECTO IO OTHOLIEHUIO K MaTepuaaM, HHTCIUIEKTya IbHbIE
IIpaBa Ha KOTOPBIE 3aLIUIIECHBI 3aKOHOM. [{upamyl TIOIYy4aloT JOXOA OT UCTIOIb30BAHUS Uy-
KO MHTEIUIEKTyalbHONH COOCTBEHHOCTH, HE HECs pacXoloB Ha e€ cozmanue. CymliecTByeT
MHEHHE, YTO JaHHOE SBJICHHE CHUXKACT CTUMYJ K U300pETaTeNbCTBY U APYrOH TBOPUECKOM
JeATeTLHOCTH.

PaccMoTpeB 0OBEKTHI COOCTBEHHOCTH, CIEAYeT TaKkXKe YACINTh BHHUMaHUE CyObeKTaM.
Cy0ObekraMu cOOCTBEHHOCTH MOT'YT BBICTYHATh OT/AEJIBHbIC JIULA, UX OObEAUHEHUS, COLU-
QJIbHBIC TPYIIIbI, KOTOPbIC IIPHUCBAUBAIOT TE WM HHBIE Onara. B coorBercTBuu co ct. 212 'K
P® cyObekramu mpaBa cOOCTBEHHOCTH MOTYT OBITH TpakIaHe, IopHamdeckne nuna, Poc-
cuiickas @enepanus, e€ CyObEKTH U MyHUIUIIAIbHbIE 00pa30BaHuUsl.

Best cuctema oTHOIICHHIE COOCTBEHHOCTH TIOPOXKAACT Yy JIFONICH IKOHOMUYECKHE M MaTe-
pHaNbHBIe HHTepeCHl. [TaBHBII Cpely HIX, HABEPHOE, COCTOHUT B TOM, YTOOBI BCEMEPHO YM-
HOXKaTh HAXOZSAIIMECs B COOCTBEHHOCTH Oara B LEJISIX JIYUIIETO YIOBIETBOPEHUS OTPeO-
Hocteld. OHAKO ABMKUMBIM COOCTBEHHHYECKMMH MHTEPECAMH YeJIOBEK MOXKET BCTYIAaTh
B KOH(JIMKT C HHTEpPeCcaMH BCero odmecTa. B aToMm ciydae ToIbK0 rocyIapcTBO M TPaBO MO-
T'YT PeryIupoBaTh IOBEJCHUE XO3HCTBEHHBIX CyObEKTOB U MPEIOTBPAILaTh IPOTHBOPEUHS.

Bce cyObekThl 1O OTHOUICHHIO K CBOEH COOCTBEHHOCTH WMEHOT OJIMHAKOBBIH 00beM
npaBoMounid. CyIecTBYIOT CIINYIOIINe BAABI IPpaBa COOCTBEHHOCTH UCXOAS U3 CyOBEKT-
HOI'0 COCTaBa. Bo-nepBhIX, 3TO [IPaBO roCyJapCTBEHHON COOCTBEHHOCTH ((henepanbHOM Hiin
co0CTBEHHOCTH CyObeKTOB PD), BO-BTOPBIX, 3TO MPABO MYyHUIIUNATHHON COOCTBEHHOCTH H,
B-TPETHUX, MPABO YaCTHON coOcTBeHHOCTH. CyObeKTaMu MpaBa YacTHOH COOCTBEHHOCTH
ABJIAIOTCA pakaaHe, opuaudeckue nuna. CyobekTaMy rocyJapcTBEHHON U MYHHIIUIIAb-
HOM COOCTBEHHOCTH BBICTYTIAOT ITyOIMYHO-TIPABOBBIC 00Pa30BaHMUS B IICTIOM.

3akoHOMATeNb 3aKPEil, YTO B TPAKIAHCKUX MPABOOTHOIICHUSIX BCE CYOBEKTHI SIBIISI-
I0TCsl paBHBIMU Mexly coOoit. B coorBercTBHHM co cT. 8 Koncturynuu P®, B Poccuiickoii
denepanyy NPU3HAIOTCS 1 3ALUIIAIOTCS PaBHBIM 00pa30M YacTHasl, TOCYIapCTBEHHAs, My-
HULUTATbHAS U WHbIE (OpPMBI cOOCTBEHHOCTH. OJJHAKO 3aKOHOM MOTYT YCTaHABIHBATHCS
OIIpE/Ie/ICHHBIE OrPaHUYEHUS IIPaBa YaCTHOM COOCTBEHHOCTH MO OTHOLICHUIO K ITyOIUYHOH.
Hampumep, MOTYT OBITH OpeeTIeHBI BUABI HMYIIECTBA, KOTOPbIE HAXOAATCS HCKITIOUUTENb-

HO B FOC}’Z[apCTBCHHOﬁ u MyHPIHHHaJ'II:HOfI COOCTBEHHOCTH.
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Crarbs 35 Koncrutyuun PO 3akpernuia mojgokeHHe 0 TOM, U4TO ITPABO YaCTHOM COOCTBEH-
HOCTHU OXpaHsIeTCs 3aKOHOM. [ paxkJilaHe MOTYT OBITh CyOhEKTaMHU MPaBa YaCTHOW COOCTBEH-
HOCTHU HE3aBHCHUMO OT BO3PacTa, COCTOSIHUS 3/I0POBbS, JIEECIIOCOOHOCTH.

I'K P® ycraHOBHI MPaBUIIO, COMIACHO KOTOPOMY B COOCTBEHHOCTH T'Pa)K/laH MOKET Ha-
XOUTHCS JTI000€ UMYIIIECTBO, HE 3alPEIICHHOE 3aKOHOM. KOHEUHO ke, UMEIOTCSl HCKITIoYe-
HUS1, KOTOpbIE 00YCJIOBJICHBI, B YACTHOCTH, COOOpaKEHUSMHU OOILECTBEHHOW 0€3011aCHOCTH,
a TaK)Ke 0C000H 3HAUMMOCThIO HEKOTOPBIX 00beKTOB. HO Bce orpaHnyveHus rpaBa cOOCTBEH-
HOCTH MOT'YT YCTaHABIUBATHCS TOJBKO (peepaibHBIMK 3aKOHAMH.

TTonBozas MTOT, MOXKHO CKa3aTh O TOM, YTO COOCTBEHHOCTh IPE/ACTABIISCT COOON Hepas-
PBIBHOE €MHCTBO YKOHOMHKH M TpaBa. OTHOIICHUS COOCTBEHHOCTH HE CYILIECTBYIOT 0e3
MPaBOBOTO O(hOPMIICHHSI, HO OHH HE CYIIECTBYIOT U 0€3 S5KOHOMHUYECKOTO B3aMMOICHCTBUS
MEX]y JIEOIbMHU IO TIOBOJY OOBEKTOB COOCTBEHHOCTH. DKOHOMHYECKAsi CTOPOHA OTHOIIIE-
HUI COOCTBEHHOCTH XapaKTEpPHU3YeT ee COICPIKaHKe, a PaBOBOE OPOPMIICHUE — IOpHIUYC-
CKy10 (hOpMy COOCTBEHHOCTH.

[maBHBIC OTIMYUS IOPUANYECKOTO U IKOHOMUYECKOTO MOHUMAHUS TpaBa COOCTBEHHOCTH
COCTOSIT B TOM, YTO, BO-TIEPBBIX, SKOHOMHKA KaK HayKa M3y4aeT HE MPaBO COOCTBEHHOCTH
KaK TaKOBOE, a MPOIIECC MPOM3BOICTBA MaTepPHAaJIbHBIX Oar. Bo-BTOPBIX, MOHATHE npuUceoe-
Hue SIBIISICTCS BAXKHBIM B 9KOHOMHUYECKOW XapaKTepUCTUKE COOCTBEHHOCTH, TaK KaK O3Haya-
€T, 4TO MpHCBOCHKE (MpUOOpETeHUE) ONar OHUM YYAaCTHUKOM HPEAIOoJaraeT OTuyXICHHE
(u3msiTHE) BTOrO OMara y apyroro. [IprcBoeHHE-0TUYXIeHHE O3HAaYaeT 0OMeH. B-TpeThux,
B SKOHOMHYECKOM ITOHUMaHHU NpaBa COOCTBEHHOCTH OOJIbILIC 3HAYCHUS YIEIIeTCsl O0bEKTY
npucBoeHusi. OH OmnpezessieT MojJoKeHHe cyObeKkTa B OOLIECTBEHHOM TPOM3BOJICTBE, Ha-
MpUMep, HAEMHOTO paOOTHUKA WIIN BJaJielibla. B-4eTBepPThIX, SKOHOMUYCCKUM PHU3HAHUEM
COOCTBEHHOCTH SIBJISIFOTCS JIOXOJIbl, KOTOPBIC IPUHUMAIOT pa3In4yHbIe (POPMBI — 3apabOTHOM
IJ1aThl, TPUOBUIN, PEHTHI U T.J. ¥ TECHO CBSI3aHBI C MMYIICCTBEHHBIM MOJOKEHHEM COO-
CTBeHHUKOB. [lonyueHue (TMPUCBOCHKE) J0XO/a CBA3aHO C MPUCBOCHHEM (aKTOPOB W pe-
3yJBTATOB IPOU3BOCTBA.

OfHUM U3 IJIABHBIX MPU3HAKOB, OTIMYAIOUIMX DKOHOMHYECKYI) MPHPOAY MpaBa co0-
CTBEHHOCTH OT FOPUJANYECKOMU, SBISIETCS TO, YTO CAMO MPUCBOCHHUE OIMPEICISCTCS MPOIEeC-
COM IpPOM3BOACTBA. TakuM 00pa3oM, MOHMMaHHE COOCTBEHHOCTH KaK OCHOBBI IpoIecca
MIPOU3BOICTBA, CO3JAFOILETO YCIOBHUS JUISl IPUCBOCHUS OJIar ¥ JOXOA0B, — IVIABHBIH OTIIHYH-
TEJIbHBIN MPU3HAK SKOHOMUYECKOTO COJIEPKAHUS COOCTBEHHOCTH OT FOPUANIECKOTO.

B 3akioueHne CTOUT cKa3aTh O BOIPOCE OTHOCUTEIBHO TOTO, SBIISICTCS JIM TPABO COO-
CTBEHHOCTH cszmuireil. CylecTByeT MHOKECTBO TOYEK 3PEHUS MO ATOMY MOBOMY. S CKIlo-
HSIIOCh K TOMY, YTO B COBPEMEHHOM OOIIECTBE MPaBO COOCTBEHHOCTH SIBIISIETCSI HEMPUKOC-
HOBCHHBIM, césambiHeli. Bo MHOTHX CTpaHax Mupa, a UMeHHO B ABctpuH, lanuu, [Tonbie,
Jluxrenmreitne, Monako, Mcnananu, bonrapuu, JIutse, Dcronnn, YkpanHe u MHOTHX JIpY-

THuX, IMpaBo YACTHOI COOCTBEHHOCTHU SIBISICTCS HEPYHIUMBIM U OXPAaHACTCSA 3aKOHOM. TaK,
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comtacHo ct. 43 Koncruryuun Upnanaun, npunstoit 29 nexadpst 1937 rona, npaBo Ha 4acT-
HYI0 COOCTBEHHOCTH ONpENelsieTcsl CISAYIOMUM o0pazoM: [ocyoapcmeo npusnaem, ymo
uenogex, @ CUy mozo, Ymo OH pazyMHOe CYUecmeo, umeem ecmecmeennoe, npeouecmey-
roujee NO3UMUBHOMY NPAgy NPAso YACMHOU COOCMEEHHOCMU HA 6HeulHue Onaea®. OnHaKo,
CYILECTBYET HEraTHBHOE OTHOIIICHUE K JAHHO TTO3UIINH, HAlpHIMep, CO CTOPOHBI BaTtnkaHna.

IMana Moans ITasen II B cBoem Tpyne Centesimus Annam roBopuil:

IlepkoBb yUHT, YTO COOCTBEHHOCTH HE SBIISCTCS] A0COTIOTHBIM IIPABOM, TIOCKOIBKY
B €¢ NPUPOJE KaK YeIOBEUYECKOro IpaBa COICPIKUTCSA e¢ COOCTBEHHOE OrpaHHYe-
Hue. YacTHas coOCTBEHHOCTb, IO CaMOil CBOei mpupoze, obnazaeT U couuab-
HBIM XapaKTepOM, OCHOBY KOTOPOTO COCTABIISICT 00Iee MpeJHa3HauCHNE 3eMHBIX

Bewieir.

B onnoit 3 coux >HIUKINK 1997 roma Sollicitudo Rei Sociales ITama Moann ITasen 11

nucan cieayrouee:

HeoOxomumo eiie pa3 HATOMHUTB 9TOT HEOOBIYHBI MPHHIUIT XPUCTHAHCKOM
JIOKTPHHBL: BEIM ATOT0 MUPa U3HAYAJILHO MpeHa3Ha4YeHb! i BceX. [IpaBo Ha
YaCTHYIO COOCTBEHHOCTb UMEET CHIIy U HEOOXOIMMO, HO OHO HE aHHYIIUPYET

3HA4YCHH 3TOT'O HpI/IHHI/IHa6.

Tem ne MCHEC, 3aKOHOAATECIIb CKIIOHACTCA K TOMY, UTO ITPpaBO HAa YaCTHYIO COOCTBEHHOCTD
SIBIIIETCS HEOTHEMJIEMOM YaCThIO COBPEMEHHOI'0 MHUpa U, CI€J0BATCIbHO, Mbl UMEEM BCEC

OCHOBaHUs CUUTATh IPAaBO COOCTBEHHOCTH CEAMbIHE.

Buorpadguyeckasi anHOTAUSA:

Exarepuna IllepbakoBa — MpkyTckuii rocynapCTBeHHBIM yHUBepcuTeT, HOpuauueckuit
WHCTUTYT, OTJeJICHHE MEXAyHapOAHOro mpaBa. HayuHble HHTEpEChl: MEXIyHapOIHOE IIy-
OIMYHOE NPaBO, MEKAYHAPOJHOE YAaCTHOE MPaBO, MEXIYHAPOAHOE YKOJIOTHIECKOE MPaBo,
CPaBHUTEIBHOE NPABOBEICHUE, CPABHUTENBHBIN aHamM3 CyneOHBIX cHCTeM cTpaH EBpo-
b, B YaCTHOCTH CpaBHeHHE KOHCTHTYLMOHHOTO ImpaBocyaus cyaeOHbIX cucrteM Poccuu

u ['epmanum.

4 Koncrurymum Upnananu ot 29.12.1937 [online]. The Constitutional Court of the Republic
of Armenia [Hoctym: 2013-10-16]. Joctymusl Ha: <http://www.concourt.am/armenian/legal
resources/world_constitutions/constit/ireland/irelnd-r.htm>.

5 Hut. mo: T.II. EBnokumosa, B.B. TurtoB, [Ilpaso cobcmeennocmu, 6 mom uucie 2ocyoap-
cmeeHnHoll (no Koncmumyyuam 2ocyoapeme Egponut), Tpyn u connanbabie oTHOmeHus 2/2005,
C. 135.

6 Hut. mo: T.I1. EBnokumosa, B.B. Turos, Ilpaso co6cmsennocmit..., C. 135.
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SUMMARY
Property right in the economical and legal perspective

The study aims at an analysis of the property right law system in the civil law of the Russian

Federation. Presenting the construction of the right to property the author take into consideration

both the economical and legal perspective.

KEeyworps: property right, civil law, economical perspective, legal perspective






KrzyszTor WESTFAL

Servitude of Transmission - Restriction or Exercise of

Ownership Right?

Servitude of transmission is quite a new institution in the Polish legal system. On 30th
May 2008 the Polish Parliament passed a law to change the Polish Civil Code (Hereinaf-
ter: PCC). Due to the mentioned act, on 3rd August 2008, servitude of transmission was
implemented in the PCC in articles 305'-305* The most important provision among the
mentioned ones seems to be article 305! which defines what this institution actually is.
Therefore, article 305' states that

immovable property may be encumbered for the benefit of an entrepreneur
who intends to erect installations referred to in article 49 § 1 or who owns
such installations, with a right consisting of the entrepreneur being entitled
to use the encumbered immovable property within a specified scope, in

compliance with the purpose of these installations.

It might be unclear to some foreigners why such a regulation was needed in the first
place. Apparently, the necessity was indicated by historical issues. After WW II , in the
first years of the communism era in Poland, huge importance was placed on the process
of mass electrification and access to other services (e.g. gas and water). In that matter,
on 28th June 1950, the law on common electrification of villages and settlements was
passed by the Parliament’. Nevertheless, despite the legal regulations, the process of
electrification was quite disorganized, and very often violated the law of ownership. The
transmission facilities were constructed on common people’s grounds, even without their
permission. Since the collapse of Communism and during the era of political and eco-
nomic system transformation, the legal awareness of society has significantly increased.

People became aware of the power of ownership and they wanted to get rid of those in-

1 Dz.U. 1950, No. 28, item 256; Dz.U. 1974, No. 10, item 64.
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stallations. Though it is beyond any doubt that maintaining the integrity of the national
supply system of any service (electricity, water, gas or any other) lay in the best interests
of the public. To keep the supply system integral and to meet the rules of ownership, and
therefore, the rights of citizens, the Polish legislator decided to create the institution of
transmission servitude.

By way of reminder, according to the PCC article 305 the institution of transmission

servitude is based on the following statement

immovable property may be encumbered for the benefit of an entrepreneur
who intends to erect installations referred to in article 49 § 1 or who owns
such installations, with a right consisting of the entrepreneur being entitled
to use the encumbered immovable property within a specified scope, in

compliance with the purpose of these installations.

The most important issues that appear in accordance with the content of the discussed
institution are the following: who the entrepreneur actually is in the context of the given
institution, what does it mean that transmission installations belong to the entrepreneur,
and finally what does it mean that the entrepreneur is entitled to use the encumbered
immovable property within a specified scope and how does it limit the right of owner-
ship to this estate.

The only entity which a servitude of transmission may be established for is the en-
trepreneur. According to Polish law, the entrepreneur can be any entity, either a legal
person, natural person or an organizational unit without a legal personality, if it conducts
business or professional activity on its own behalf. These activities, however, shall be re-
lated somehow to the use of, and in many cases to the owning of, installations mentioned
in PCC article 49 §1 of. Even the capacity of being granted with servitude of transmis-
sion is related to the use of these installations which are substances by nature and only
the entrepreneur, thus the entity, and not the enterprise (as an organized collective of
things), can be granted with it

Those installations defined in article 49 §1 of the PCC are the facilities that are in-
volved in the delivering or removing of fluids, steam, gas, electricity, and so forth. Ac-
cording to article 49 §1 of the PCC, those installations shall not to be regarded as
a component of an immovable property, if they are a part of an enterprise. This regulation
is essential for the whole construction of servitude of transmission, because it excludes
an old Roman rule superficies solo cedit (for everything which is placed upon and attached
to the ground, the ground belongs to it). In fact, this Roman based rule became a rule
in the Polish legal system and it is now stipulated in article 191 of the PCC. However,

2 G. Bieniek, Urzgdzenia przesyfowe. Problematyka prawna, Warszawa 2009, p. 11.
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due to article 49 §1 of the PCC, transmission installations are exempt from the common
rule, and those installations belong not to the owner of the immovable property they
are built on, but to the owner of the enterprise which they are connected to, so, to the
entrepreneur himself. This regulation gives the privilege to the public interest rather than
the private one. Even if it is well known that the right of ownership is strong, from the
wider point of view it would be very adverse if the national supply of water, electricity
etc. were to be jeopardized because of its exercising.

The idea of transmission servitude is to reconcile conflicts of interest. Therefore, the
right to ownership of the immovable property belongs to the right owner of this prop-
erty, but at the same time the entreprencur remains entitled to use the encumbered immov-
able property within a specified scope, in compliance with the purpose of these installations.
The content of servitude of transmission is about the entrepreneur using someone else’s
property (the servient estate) to the extent necessary for the proper functioning of the
transmission installations, thus ensuring that the proper operation of these installations
will be relevant to the content of the servitude. On the one hand, the Landlord must
agree and not interfere with the existence of transmission installations and with all the
activities of the entrepreneur aimed at maintaining those installations. What may prob-
ably be the most problematic issue for landlords appears to be the fact that the landlord
must not build anything close to the transmission installations — in the area which is
called the protection zone (which is regulated by other branches of Polish law)®. On the
other hand, the entrepreneur shall not make use of his right in a way that is burdensome
to the landlord and may not do anything else other than enter the servient estate for pur-
poses linked with the correct operation of transmission services, such as checking their
technical condition or repairing them. In any case, the way of performing servitude of
transmission should be defined in the proper deed that established the right itself. If it is
not defined like that, it shall be determined by the principles of conduct in the community*
and in accordance with local custom.

Transmission servitude appears to be a form of land servitude. This may be created
in numerous ways, such as a contract between the owner of an immovable property or
an entity granted with perpetual usufruct to this immovable property on one hand, and
the entrepreneur on the other. Other ways to establish such servitude are: a constitutive
judgment of the court, an administrative decision of the competent authority or acquisi-

tive prescription (usucaption) of such a right’.

3 As will be presented further in this work, zones of protection are usually regulated in regula-
tions, so the legal acts are issued due to implementation of the laws devoted to a particular type
of transmission.

4 Pol. zasady wspolzycia spolecznego, general clause regulated in article 5 of PCC; Z. Radwanski,
Prawo cywilne — czgs¢ ogolna, Warszawa 2004, p. 38-41.

5 A. Kidyba ez. al., Kodeks cywilny. Komentarz, Art 305" Warszawa 2012. Komentarz Lex.
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Legal grounds for establishing servitude of transmission by concluding a contract or
upon a constitutive judgment of the court are provided by article 305* of the PCC. Ar-
ticle 305% §1 states that

if the owner of the immovable property refuses to enter into a contract on
the establishment of transmission servitude, while the servitude is neces-
sary for a proper use of the installations referred to in article 49 § 1, the
entrepreneur may demand that the servitude be established for an adequate

remuneration.
While article 305% §2 provides that

If the entrepreneur refuses to enter into a contract on the establishment of
transmission servitude, while the servitude is necessary for use of the instal-
lations referred to in article 49 § 1, the owner of the immovable property
may demand an adequate remuneration for establishing the transmission

servitude.

According to the given regulation, it is beyond any doubt that transmission of servi-
tude could be established, in the first place, by the contract and only if one of the parties
refuses to conclude such a contract, might the other party demand the establishment of
such a right by the court. However, according to article 305% establishing servitude of
transmission by concluding a contract shall be a rule. It is notable that a declaration of
the will of a landlord should be given in the form of a notarial deed, though a declaration
of an entrepreneur may be given in any form. In any case, servitude of transmission shall
be published in the land and mortgage register. To make an entry in such a register, it is
enough to submit to the court only the landlord’s declaration of will®.

As was mentioned above, only in a case where one party refuses to conduct a con-
tract, may the other party have a legal claim to demand the establishment of servitude
of transmission by the court. Such a claim may be submitted to the court either by
a landlord or an entrepreneur. Though in both cases two conditions must be met. Firstly,
the servitude must be established due to the use of fransmission installations. The entre-
preneur may demand the establishment of transmission servitude when it is needed for
proper use of transmission installations (e.g. when repair is required). The landlord, on
the other hand, may demand establishment of such servitude if his right of ownership is
going to be violated due to any use of transmission installations and not only improper

usage. The second condition that must be met is that establishment of transmission

6 Resolution of the Supreme Court of Poland 2011-02-17, IV CSK 303/10.
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servitude shall include adequate compensation for the landlord. In any case, a case for es-
tablishing transmission servitude shall be heard in non-litigious procedure by the court,
which is competent due to the location of the immovable property. According to the
later added article 626 §3 of the Polish Code of Civil Procedure, the provisions regulat-
ing the establishment of the servitude of a necessary road shall apply muzatis mutandis to
the establishment of the transmission servitude.

The third way in which servitude of transmission may be established, is by issuing
an administrative decision. The competent authority to do so is The District Head (pol.
Starosta) on behalf of separated regulations’. The procedure by which this servitude may
be established, is, in fact, one of the forms of expropriation. Because of that, such a right
might be created only due to the importance of the public interest. It is beyond any
doubt the public interest lies in ensuring local and/or national community access to
water, electricity, etc. Moreover, such public interest shall be included in spatial plans
or other administrative acts®, or in accordance with a decision to establish the location of
a public investment. What is essential in this matter though, is the fact that since the ap-
plication of an administrative procedure is only a subsidiary means of establishing such
servitude, it must be proceeded by the negotiation process with the landlord. However,
if the creation of transmission installations and following that, the establishment of
transmission servitude, makes the immovable property useless to the landlord or hinders
the further and proper use of it, the landlord may demand from the Head of the District
the buying out of the immovable property on behalf of the state. A decision issued by
the Head of the District is sufficient to make an entry in the land and mortgage register.

'The last, and definitely not least, way to establish transmission servitude is an acquisi-
tive prescription of it. The acquisitive prescription of transmission servitude is probably
the most problematic issue that occurs in accordance with the given subject. In reference
to article 352 §1 of the PCC, a person who effectively uses someone else’s immovable prop-
erty within the scope which corresponds to the content of servitude, shall be the possessor of the
servitude. In fact, if the entrepreneur uses a permanently visible transmission installation
which is located on someone else’s immovable property, he becomes a servitude holder.
If this state lasts long enough, it may lead to an acquisitive prescription of such servitude.
Usually, if the entrepreneur uses someone else’s property he shall be recognized as an
entity acting in bad faith. This means that the term needed for acquisitive prescription of

transmission servitude is 30 years (article 292 in accordance with article 172 of the PCC).

7 Comp. art. 124 and others of The Law of August 21st 1997 on immovable property policy (pol.
Ustawa o gospodarce nieruchomosciami), Dz.U. 1997, No 115, item. 741.

8 Especially the decision to establish the location of a public investment and the decision on
building conditions and area development, all of them regulated by The Law of March 27th
2003 on Spatial Planning and Development (pol. Ustawa o planowaniu i zagospodarowaniu

przestrzennym), Dz.U. 2003, No 80, item 717.
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The issue that causes the biggest number of doubts in both theoretical and practical
considerations is how to calculate such terms. Prescriptive acquisition of transmission
servitude in the Case Law of the Polish Supreme Court is regarded as a means of ensur-
ing public order, as it removes the long-standing discrepancy between the actual state of
ownership and the legal status of it. As was said before, the institution of transmission
servitude was implemented in Polish law on 3rd August 2008. It does not mean that
before that date no such institution as servitude in general existed. Beginning from June
17th 2003 and the Resolution of the Polish Supreme Court’, common Polish courts
started to establish the prescriptive acquisition of a right called /and servitude for the pur-
pose of transmission installations. It should be stipulated that /and servitude for the purpose
of transmission installations has a different legal character than servitude of transmission
and is based on a slightly different constructional assumption. Here, some doubts and
discussions appear. As the institution of transmission servitude was created in 2008, pre-
scriptive acquisition of it may not happen before a 30 year long period, which is not until
2038. This restricted property right did not exist before, so it may not be acquired earlier.
However, if this 30 year long period ends before 2008, the entrepreneur might have an
acquisitive prescription of land servitude for the purpose of transmission installations. If the
period for acquisitive prescription shall end between 3rd August 2008 and 3rd August
2038, only prescriptive acquisition of transmission servitude might be acquired, but in
this case it may not happen before 3rd August 2038. This implies that the 30 year period
shall be extended to 3rd August 2038 as the appropriate period.

To make this situation even more complicated, it should be stipulated that the right
to submit a claim for establishing a servitude of transmission, as in the case of any other
servitude, lapses after 10 years for the landlord and after 3 years for the entrepreneur,
from the moment when this claim became enforceable!’. In fact, it means that the claim
for establishing the /and servitude for the purpose of transmission installations may not be
submitted to the court after 3rd August 2018 in the case of the landlord, and not after
3rd 2011 in the case of the entrepreneur .

Like every other right, servitude of transmission may also come to an end. Expiration
of transmission servitude may happen due to a few facts. The first fact is liquidation of
the enterprise that the transmission servitude belongs to. What shall be emphasized
here, according to article 305° of the PCC, despite the fact that the one who is granted
with transmission servitude is an entrepreneur, is that for the expiration of his right it is
enough for the enterprise to be liquidated and not the entrepreneur’. Other facts that

9 Resolution of the Supreme Court of Poland 2003-01-17, IIT CZP 79/02.

10 S. Rudnicki, G. Rudnicki, Komentarz do kodeksu cywilnego. Ksigga druga. Wiasnos¢ i inne prawa
rzeczowe, Warszawa, 2009, p. 572.

11 B. Rakoczy, Stuzebnosé¢ przesylu w praktyce, Warszawa 2009, p. 113-116.
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cause expiration of transmission servitude are: a disclaimer of such servitude (article 246
of the PCC), confusion (article 247 of the PCC), not exercising rights within the term
given by the law (article 293 of the PCC in accordance with article 305* of the PCC) and
abolition of servitude by a constitutive judgment of the court (article 294 and 295 of the
PCC)2. According to article 293 §1 of the PCC, land servitude expires due to not exercis-
ing it for ten years. The court may decide to abolish servitude in two cases. According to
article 294 of the PCC,

the owner of the encumbered immovable property may demand the land
servitude to be abolished for remuneration, where, due to a change of cir-
cumstances the servitude has become particularly onerous for him and it is

not necessary for the proper use of the dominant immovable property.

'The other case, where the court may decide to abolish transmission servitude, is when
the land servitude has lost all of its meaning to the dominant tenant. In that case, the
owner of the servient estate may demand the abolition of servitude without paying a re-
muneration. In any case, after expiration of transmission servitude, the entrepreneur
shall remove transmission installations from the servient property, or compensate dam-
age caused by not removing these installations®.

An issue of great importance is also the establishment of the already mentioned zone
of protection. In the current state of law, this term is not regulated unanimously. Un-
fortunately, this institution is regulated in many different legal acts and is also named
differently. In general, however, the idea of protection zones is always the same. Zone of
protection or controlled zone is a designated area on both sides of the axis of the network of
transmission installations, in which the operator of such a network takes steps to prevent
activities which could have a negative impact on the sustainability and the proper use
of these devices'. In protection zones there shall be no buildings of any kind set up, no
regular stores or warehouses arranged, no trees planted, and no action which might en-
danger the sustainability of the transmission network during its operation shall be taken.
Sometimes, with the consent of the network operator, certain uses may be arranged in

such a zone, e.g. car parks.

12 A. Kidyba ez. al, op. cit, Art. 305° p.4.

13 Ibidem.

14 Regulation of the Minister of Economy of 30th of July 2001 on technical conditions to be met
by gas networks (Rozporzadzenie Ministra Gospodarki w sprawie warunkéw technicznych,
jakim powinny odpowiada¢ sieci gazowe) Dz.U.2001, No 97, item 1055, issued due to imple-
mentation of art. 7 par. 2 p. 2 of The Legal Act of July 7th 1994 the Building Law (Pol. Ustawa
Prawo Budowalne) Dz.U. 2000, No 106, item 1126.
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The areas of protection zones follow the axis of the network of transmission instal-
lations and their width depends on the transmission power of such a network. For ex-
ample, according to gas transmission networks, if the diameter of the gas pipe is up to
150 cm the protection zone is 4 meters on both sides of an axis which gives 8 m in total,
and if the gas pipe diameter is 500 cm, the profection zone is 12 meters on both sides of
an axis which gives 24 meters in total. As an example, if a 100 meter long gas pipe with
a diameter of 500 cm goes through someone’s property, the area of the protection zone
is 2.400 m. In this particularly big area, the landlord must not build anything, which in
practice may mean that he can virtually not use his own immovable property at all.

A little more attention should be paid here to the regulations that refer to protection
zones. As the author has already mentioned, there is a lack of one complex legal act
which would deal with the described matter. Provisions that regulate an institution of
zones of protection are placed in many different legal acts on different hierarchies, and
usually they are included in the acts of ranks of regulations. These regulations are legal
acts issued due to implementation of the laws devoted to a particular type of transmis-
sion (respectively: gas, water, petroleum etc.). Among these acts, worthy of mention are
the following: Regulation of the Minister of Economy of 30th July 2001 on technical
conditions to be met by gas networks, issued due to the implementation of the Legal
Act of 7th July 1994 — the Building Law, Regulation of the Minister of Economy of 21st
November 2005 on technical conditions to be met by bases and stations of liquid fuels,
pipelines for the long distance transport of crude oil and petroleum products and their
location®. In the case of the most frequently appearing problem in practice, which are
definitely electrical transmission installations, there is no such regulation at all. Very
often though, provisions regulating the matter of prozection zones may be found in spatial
plans due to separate provisions'®. Though this is not the common rule.

The last, but definitely not least, issue that shall be discussed in this paper, is remu-
neration for establishing a transmission servitude. As for the rule, such remuneration
shall be paid to the landlord by an entrepreneur as a substitute for compensation for the
damages suffered by the landlord". It is beyond any doubt that if an entrepreneur sets
up transmission installations on someone else’s property, in consequence, the ability of
the landlord to use his property is seriously limited. This results in substantial damage

15 Regulation of the Minister of Economy of November 21th 2005 on technical conditions to
be met by bases and stations of liquid fuels, pipelines for the long distance transport of crude
oil and petroleum products and their location (Pol. Rozporzadzenie Ministra Gospodarki w
sprawie warunkéw technicznych, jakim powinny odpowiadaé bazy i stacje paliw plynnych,
rurociagi przesylowe dalekosiezne stuzace do transportu ropy naftowej i produktéw naftowych
i ich usytuowanie) Dz.U. 2005, No 243, item 2063, issued due to implementation of art. 7 par.
2 p.2 of The Legal Act of July 7th 1994 the Building Law.

16 Dz. U. 2003, No 80, item 717.

17 A. Kidyba e. al, op. cit, Art. 305>
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to the landlord’s assets. By establishing a transmission servitude, the entrepreneur gains
a lot of rights, which at the same time obliges the landlord not to interfere with actions
that lead to the entrepreneur exercising his rights. Where the rights of the landlord are
seriously restricted, the awarding of remuneration to the landlord shall be considered
wholly legitimate.

As previously stated, awarding remuneration to the landlord is a rule, but it doesn’t
have to happen in all cases. For example, the landlord may disclaim the remuneration.
Also, no gratuity is paid in the case of the entrepreneur acquiring servitude of transmis-
sion by acquisitive prescription. Usually, the remuneration is a one oft payment. It may,
however, take the form of a periodic allowance'®.

Unfortunately, according to the law there are no direct indicators given that could
help to define the amount of such an allowance. According to some opinions from the
doctrine, provisions about remuneration payable to the owner of the servient estate due
to the establishment of servitude of passage shall be applicable per analogiam.

In general, to define the amount of remuneration for the establishment of a transmis-
sion servitude, a few things shall be taken into a consideration. In the opinion of the
author, the most important ones are the following: reduction in the value of a servient
property, damages suffered by the landlord because of lost profits, the scope in which
the landlord’s ownership rights are restricted and the intended use of the property (e.g.
building or agriculture)”. It has been already mentioned that because of transmission
installations’ location on a land parcel, some protection zones are to be established. Usu-
ally, in this protection zone, no building can be built. If, for example, an entrepreneur had
set up a line of transmission installations that go directly through the middle of someone
else’s immovable property, it means that, in fact, the landlord must not build anything
on his own property at all. As a result, the property loses all of its meaning and value to
the landlord. In this case, remuneration for transmission servitude shall be much higher
than for analogous transmission installations set up on a farm, where the farmer may in
some cases still plants his crops and earn income. Nevertheless, in accordance with the
doctrine of Polish Law, the indicator that shall be considered first is the increase in the
enterprise’s value thanks to the gained transmission servitude, which equals the profit
that the entrepreneur gains®. In the opinion of the author, criteria that are featured by
the doctrine are really difficult to determine and in essence are irrelevant to the remu-
neration to be paid to the landlord and the servitude of transmission itself.

'The amount of remuneration that is to be fixed corresponds to market values. Usually,

these prices are indicated in relevance to prices for land leases in the nearest local area.

18 G. Jedrejek, Roszczenia zwigzane z budowq urzqdzern przesylowych na cudzym gruncie, Monitor
Prawniczy, No. 1,2009, p. 28.

19 E. Gniewek ez. al, Kodeks cywilny. Komentarz, Warszawa 2008, p. 475.

20 A. Kidyba ez. al., op. ciz, Art. 305
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As was stipulated, remuneration for establishing a servitude of transmission shall be
paid in all cases, except when acquired by acquisitive prescription. This opinion is based
on the nature of the given institution”. Although some new opinions appear. Accord-
ing to one of them, in the case of acquisitive prescription of transmission servitude,
claims for paying remuneration for the use of such property in the time period before
the acquisitive prescription of transmission servitude was even granted, has not lost it
basis, and such remuneration shall be granted”. For example, if the term needed for
acquisitive prescription lasted 30 years, and this term ended in 2010, from this time on
an entrepreneur has its servitude for free. But even so, an entrepreneur had been using
someone’s property for 30 years with no legal basis for it. In that case, the landlord could
have a claim for remuneration for the stated period. However, there is a 10 year term for
statute of limitation. Taking this into account, if transmission servitude was granted on
the basis of acquisitive prescription in 2010, and the landlord wants to submit his claim
in 2013, that 10 year lasting statute of limitation shall be considered, and he may demand
remuneration only for seven years from 2003 to 2010.

In respect of many de lege ferenda postulates, there are ongoing works aimed at passing
one, complex law concerning issues of: building new transmission installations, remu-
neration and damages that shall be paid to landlords, issues regarding the establishment
of protection zones, establishing acquisitive prescription of servitude of transmission
and others®.

As has been stressed a few times in the pages of this work, the institution of transmission
servitude was implemented into the Polish legal system due to the need for reconcilia-
tion of a huge conflict of interests that seemed to have been increasing for years. Prima
facie it may look like servitude of transmission was introduced only in favor of the public
and big companies’ interests, which lie in keeping the integrity of the national service
supply system - an issue of great importance for the whole nation. It would be a very
unfortunate situation if all the infrastructure operating in the framework of the service
supply system were totally reconstructed at one moment nationwide. This could lead to
paralysis of the state and that is why servitude of transmission was developed in the first
place. It is beyond any doubt that transmission servitude limits the right of ownership
in its purest form. However, when contrasting the legal status of landlords from the

times before transmission servitude were even implemented and the vast range of pow-

21 E. Janeczko, Zasiedzenie, Zielona Géra 2002, p. 10.

22 P. Zamoch, Zasiedzenie stuzebnosci przesylu i stuzebnosci gruntowej — uwagi praktyczne, p.
8-9 [online]. Przesyt energii [access: 2013-10-28]. Awvailable at: http://przesyt-energii.pl/pobi-
erz.phpropcja=2.

23 Governmental (Cabinet) project of The Law on tranmission corridors [online]. Official website
of Cabinet of Republic of Poland [access: 2013-10-28]. Awailable at: http://bip.kprm.gov.pl/
kpr/torm/r354,dok.html.
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ers they have today, servitude of transmission may be considered as, at least, a favorable

adjustment.
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Krzysztof Marcin Westfal - Alumnus of Adam Mickiewicz University’s Law Faculty
and Estern-Knowledge Faculty, member of Solicitors Bar in Poznan. Employee of So-
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countries of the former Soviet Union.

SUMMARY

Servitude of transmission - restriction or exercise of ownership right?
The study aims at an analysis of the servitude of transmission as a form of restriction of the own-
ership. The author is contrasting the legal status of landlords from the times before servitude of
transmission was established and after its implementation. The author is of the opinion that taking
into consideration the vast range of powers the landlords have today, servitude of transmission
may be treated as, at least, a favorable adjustment.
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WAWRZYNIEC ZBIKOWSKI

Property in Some European Constitutions

'The right of property is possibly one of oldest rights which has been created by human
civilization — actually, even some animals are probably aware of the concept. However,
the precise extent of property rights is not, and in fact, has never been very clear. There
are many aspects and many opinions on each of them. Doubts include questions like:
What is the core of the property right? Where does it come from? Why do we respect
other’s property rights? What are the restrictions? Since basic human rights in the mod-
ern world are guaranteed in constitutions, I decided to briefly show how the constitu-

tions of European states regulate the issue of property rights.

1. Historical brief

'The idea of property, as was said before, existed long before the first constitutions. In
ancient Rome, it existed from the very beginning of the state. At the turn of the 3rd
and 2nd century BC, the terms dominium and proprietas were developed'. The Roman
perception of property was not, though, common and indisputable. In the Middle Ages,
property was divided into dominium utile and dominium directum. In all the ages, vari-
ous scholars and philosophers launched their own definitions and disputed whether the
source of property was nature or whether it was created through some kind of contract
or agreement between people — like, of course, Jean-Jacques Rousseau. On the contrary,

Richard Pipes claims that greed is not only an attribute of humans, but even of animals?

1 W. Dajczak, T. Giaro, F. Longchamps de Berier, Prawo rzymskie u podstaw prawa prywatnego,
Warszawa 2009, p. 369.

2 R. Pipes, Wiasnos¢ jako instytucja, [in:] Odkrywajgc wolnos¢ przeciw zniewoleniu umyslow,
L. Balcerowicz, Poznan 2012, p. 414.
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and, of course, children’. Edward Adamson Hoebel, professor of anthropology, said that
property is a universal attribute of human culture, which was a criticism of the ideas of
some kind of go/den age, a period of human history when everything was common and
people lived in prosperity*. Opinions on property are very diverse: Adam Smith valued
property so much, that in his opinion civi/ government (...) is instituted for the security of
property’. On the other hand, Karl Marx and Friedrich Engels in 7he Communist Mani-
Jesto supported total abolition of private property, which was one of the most important
goals of future communist and socialist generations.

The first constitutions were deeply influenced by the liberal, natural concept of property.
'The constitutions of Pennsylvania and Virginia described the right to property as natural
and fundamental®. The French Declaration of Human and Civil Rights stated that #he right
to Property is inviolable and sacred’.'This first, liberal concept of property changed in the 19th
century under the strong pressure of socialist and more moderate ideas. In the 20th centu-
ry, in the Soviet Union and other communist states, private property was extremely limited,
but after collapse of the communist system those countries generally withdrew from that
radical course. As a conclusion to this section, I can say that the current status of property
and its constitutional position is the effect of long-lasting disputes and experiments with

various ideas and now we have a kind of compromise between the most radical of them.

2.'The right of property in the Constitution of the Republic of Poland

'The right of property is mentioned in various articles of the constitution of the Republic
of Poland®. According to the article 21, The Republic of Poland shall protect ownership and
the right of succession and expropriation may be allowed solely for public purposes and for
Just compensation. Article 64 states that: Everyone shall have the right to ownership, other
property rights and the right of succession. Under the next point of this article: everyone, on
an equal basis, shall receive legal protection regarding ownership, other property rights and
the right of succession. Article 46 concerns a forfeit, which is very limited: Property may
be forfeited only in cases specified by statute, and only by virtue of a final judgment of a court.
Articles 20 and 21 of the Constitution of the Republic of Poland are part of chapter
1, describing the most important principles of the state. Article 20 states that A social

3 R. Pipes, op. cit., p. 422.

4 Ibidem, p. 429.

5 A. Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, Library of Economics
and Liberty, <http://www.econlib.org/library/Smith/smWN20.html>.

6 W. Dajczak, T. Giaro, F. Longchamps de Berier, gp. ciz., p.348.

7 Ibidem.

8 Dz.U.1997, No, 78, ilem 483.
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market economy, based on the freedom of economic activity, private ownership, and solidar-
ity, dialogue and cooperation between social partners, shall be the basis of the economic system
of the Republic of Poland while according to article 21 the Republic of Poland shall protect
ownership and the right of succession and, additionally, expropriation may be allowed solely
Jor public purposes and for just compensation They both describe the right of property as
a basic principle of the Polish economic system. Article 64, on the other hand, looks at
it from the human rights perspective — therefore, property in the constitution of Poland
has a dual character: it is first of all one of the state’s principles and it is also one of the
guaranteed human rights.

The term property is construed very widely, without categorisation of who the subject
of that right is. However, judicial decisions made by the Constitutional Tribunal of the
Republic of Poland are not straightforward and are sometimes inconsistent. Some prob-
lems concern the extent of the term property used in the aforementioned articles’, some
others concern the essence of that term', which has fundamental significance because of

article 31, which comprises the following provision:

Any limitation upon the exercise of constitutional freedoms and rights may be im-
posed only by statute, and only when necessary in a democratic state for the protec-
tion of its security or public order, or to protect the natural environment, health or
public morals, or the freedoms and rights of other persons. Such limitations shall

not violate the essence of freedoms and rights

Enumeration of potential causes of limitation of rights is quite long, but at the same
time it is limited by the requirement of non-violation of the essence. An example of such
a violation is contained in the verdict of a Constitutional Tribunal from 12th January
2000: if an object belonging to a proprietor causes losses, and the statute creates the obligation
of keeping that object in a specific condition, it may be such a violation".

9 D. Pokitko, Wtasnos¢ w Konstytucji III Rzeczypospolitej [online]. Repozytorium Uniwer-
sytetu im. Adama Mickiewicza [access: 2013-10-28]. Available at: <https://repozytorium.amu.
edu.pl/jspui/bitstream/10593/7030/1/13_Dawid_Pokitko_ W _asno__%20w%20Konstucji%20
I1%20Rzeczypospolitej_179-192.pdf>.

10 Ibidem, p.187.

11 Verdict of a Constitutional Tribunal, P11/98.
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3.'The right of property in the Constitution of the Russian Federation

The first significant point is article 17 of the Constitution of the Russian Federation: In
the Russian Federation human and civil rights and freedoms shall be recognized and guaran-
teed according to the universally recognized principles and norms of international law and this
Constitution. This may be treated as a referral, for example, to the Universal Declaration
of Human Rights. Article 17 also states that everyone has the right to own property alone
as well as in association with others and no one shall be arbitrarily deprived of his property.

Article 34 of the Constitution of the Russian Federation states as follows: Everyone
shall have the right to use freely his (her) abilities and property for entrepreneurial and other
economic activity not probibited by law. The next article, 35, states that zhe right of private
property shall be protected by law.

We can see ostensibly insubstantial, but meaningful differences: in the Polish consti-
tution the right to property is described generally, without specifying its purpose; The
Russian article 34 provides for the right to use property for entrepreneurial and other
economic activity, which may lead to the question — what about activities that may be not
recognized as one of those listed? Additionally, article 35 speaks not about properzy, but
private property — which may be a serious limitation. The phrase sha/l be protected by law
creates other doubts, since prosection by law may be construed in many different ways, in-
cluding ones that define that protection in a very limited way, which would not provide
the necessary preservation. However, the following provisions must be also noted. They
state that: Everyone shall have the right to have property and to possess, use and dispose of it
both individually and jointly with other person, and, what is extremely important, Nobody
may be deprived of property except under a court order. Forced alienation of property for State
requirements may take place only subject to prior and fair compensation. 'This last provision

must definitely be lauded as proper and very positive.

4.'The right of property in other European constitutions

'The next constitution that I would like to present is the Basic Law for the Federal
Republic of Germany. According to article 14 of this document, Property and the right
of inheritance shall be guaranteed. Their content and limits shall be defined by the laws. It
shows that some limits are unavoidable, but in any case they should be regulated by law.
Additionally, according to article 19, in no case may the essence of a basic right be affected.
However, exactly as in Poland, this essence (Wesensgehalt) has no commonly accepted
definition™. What is interesting about the German Basic Law, is the fact that property is

12 D. Pokitko, op. cit., p. 186.



Property in Some European. .. | 121

mentioned in the article which concerns armed force — namely, article 87a. Protection of
civilian property is described as one of the goals of the Armed Forces — which is rather
rare.

The Constitution of France is rather exceptional: it does not describe fundamental
rights directly. Of course, this doesn’t mean that they are not protected. This protection,
after a landmark decision by the Constitutional Council®, is provided by a referral in-
cluded in the preamble, which makes references to the Declaration of the Rights of Man
and of the Citizen. This document, created in the 18th century, has the status of legally
binding law. Therefore, property is one of the rights that should be preserved by political

associations (article 2), and subsequently is covered by article 17:

Since the right to Property is inviolable and sacred, no one may be deprived thereof,
unless public necessity, legally ascertained, obviously requires it, and just and prior

indemnity has been paid.

However, practice shows, that this sanctification does not mean that it is totally abso-
lute — limitations and taxes are present in France just as in all other states — as Gerard
Depardieu’s case reveals, they may be even more severe than in other countries.

Great Britain is a country that has no single constitutional document, however, it does
not mean that there is no constitution in Britain at all. It is embodied in documents,
statutes, court judgments and other sources of British constitutional law. However, there
is still no singled out declaration of rights as in other states. Therefore, those rights are
guaranteed in Great Britain mainly thanks to international treaties that are binding
upon the British government, like the European Convention on Human Rights; the
most important British statute is the Human Rights Act, introduced in 1998™.

Let us now move to slightly smaller states — firstly Belarus. According to article 44 of
the constitution of Belarus zhe State shall guarantee everyone the right of property and shall
contribute fo its acquisition. That contribution is definitely a very original expression and
leads to the question of why this is actually necessary in Belarus. The last part of this
article states that: zhe exercise of the right of property shall not be contrary to social benefit and
security, or be harmful to the environment or historical and cultural treasures, or infringe upon
the rights and legally protected interests of others — which is a dangerous wicket, and may
lead to uncontrolled expropriations.

Rather similar, but much better provisions are established in Armenia. According to
article 31 of its Constitution:

13 E. Gdulewicz, System konstytucyjny Franci, Warszawa 2000, p. 23.
14 P. Sarnecki, System konstytucyjny Zjednoczonego Krdlestwa Wielkiej Brytanii i Irlandii Polnocnej,
Warszawa 2009, p. 11.



122 | Adam Mickiewicz University Law Review

Everyone shall have the right to freely own, use, dispose of and bequeath the prop-
erty belonging to him/her. The right to property shall not be exercised to cause
damage to the environment or infringe upon the rights and lawful interests of other
persons, the society and the state. No one shall be deprived of property except for

cases prescribed by law in conformity with the judicial procedure.

We can see that even if deprivation of property is theoretically possible, the necessity
of lawful actions is much more highlighted; the voluntary actions of civil servants are
excluded.

'The last country that I would like to mention is the newest member of the European

Union, Croatia. It’s Constitution, in article 50, has an interesting determination:

In the interest of the Republic of Croatia, ownership may be restricted or rescinded
by law, subject to indemnification equal to the market value of the pertinent property.
Free enterprise and property rights may be exceptionally restricted by law for the
purposes of protecting the interests and security of the Republic of Croatia, nature

and the human environment and human health.

'The Croatian Constitution does not have any other provisions directly connected to
property; we can use the argument a confrario and thereupon find that ownership may
not be restricted if this is not enforced by law, however, I believe that this is a weaker

warranty than in the previously introduced constitutions.

5.'The right of property in the European Convention
on Human Rights

'There is one more document that should be discussed in this paper: this is the Protocol
to the Convention for the Protection of Human Rights and Fundamental Freedoms
(commonly known as the European Convention on Human Rights). Of course, this proto-
col is not a constitution. However, since it comprises obligations undertaken by almost
all countries in Europe, it could have an impact upon the status of property in those
states. There are only 6 articles in the mentioned protocol, and property is encapsulated

in the first one. It states as follows:

Every natural or legal person is entitled to the peaceful enjoyment of his possessions.
No one shall be deprived of his possessions except in the public interest and subject

to the conditions provided by law and by the general principles of international law.
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However, the potential of those phrases is diminished by the next fragment:

'The preceding provisions shall not, however, in any way impair the right of a State to
enforce such laws as it deems necessary to control the use of property in accordance with

the general interest or to secure the payment of taxes or other contributions or penalties.

Since the question of what is necessary is left to the interested states, the general im-
pact of this provision is rather weakened. However, some judgments of the European
Court of Human Rights show that the Protocol’s provisions are not without effect: for
example, it criticised the practice of de facto expropriation in Turkey without any formal
declaration of transfer of ownership. It also worked on post-conflict cases in Bosnia and

Herzegovina, as well as in Georgia®.

6. Conclusions

'The main goal of my paper was to describe briefly the ways of regulating property rights
in selected constitutions of European states. As has been shown, the generally accepted
provisions do not differ very much, however, some of them may be rated as worse than
others: this refers to those which do not include precise enough warranties, while others
contains dangerous wickets for forfeiture. Despite that fact, it must be said that property
is generally still perceived as one of most important values and its protection is satisfac-
tory. I strongly believe that this will be continued in the future. After the fall of com-
munism, capitalism is widely accepted as the economic system in Europe and private
property as the basis of that system, therefore, we can expect the continuation of the

protection of property on a constitutional level.
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SUMMARY

Property in some European constitutions
The aim of the study is to analyse the notion of property in the selected European countries’
constitutions. The author present the constitution of Poland, Russia, Germany and France and
confront with the construction of the right to property in the European Convention on Human
Rights.

KEeyworbs: property, European constitutions, European Convention on Human Rights



II

The object of property

IIpeamer nmpaBa cOOCTBEHHOCTH






Oaus MaH3YIA

O0beKThI TOCYIAPCTBEHHOI COOCTBEHHOCTH

Bomnpoc o 3HaunMocTH, HEOOXOIUMOCTH TAKOTO MHCTUTYTA, KAK HHCTUTYT IpaBa COOCTBEH-
HOCTHU MMEET ITyOOKHE HCTOPUYECKHE KOPHU. B puMCKOM mpaBe, ¢ TOYKH 3peHHs COAepIKa-
HUSL, TPAaBO COOCTBEHHOCTH ONPEAEISIIOCH KaK MPaBo MOJIb30BAHMS, TPUOOPETEHHS IIIO0B,
norpebneHus Betm (jus utendi, fruendi et abutendi) u pactiopsbkenus et (jus disponendi).
Brnanenue xe (possessio) IOpUIUYECKHA OTIMYAJIOCh OT COOCTBEHHOCTH: COOCTBEHHUK SIB-
JISUICSI BIIAJICNIbIIEM, HO HE B CHUIY ITpaBa COOCTBEHHOCTH, a KakK JIMIO, UMelolee GakTHye-
CKYIO BJIACTh HaJ BEIIbIO, 1 B 3TOM OTHOILICHWU OH HWYEM HE OTIMYAJICS OT APYIHX Bia-
JeTbLEB, daxe HenoOpocoBecTHHIX. [109TOMY IIaBHOE, YTO XapaKTEpH3yeT MIPABOMOYUS
COOCTBEHHHKA, — 3TO BO3MOXXHOCTb OCYLIECTBISATH MX 1O cBoeMy ycMorpenuto ('K Pd
— Ipaxxmanckuii komeke Poccwuiickoit demeparmu'), T.e. caMOMy peInarh, 4To JeIaTh C TIPH-
Ha/IJISKAIIIM UMYIIECTBOM, PYKOBOJACTBYSCh HCKIIFOUUTEIILHO COOCTBEHHBIMU HHTEPECAMH,
COBepIlasi B OTHOLICHUH 9TOTO MMYILECTBA JIIOObIe IeHCTBUS, HE IPOTHBOPEYAIINE 3aKOHY
Y MHBIM [IPABOBBIM aKTaM M HE HapyIIarollie IIPaB U 3aKOHHBIX MHTEPECOB APYTHX JIHIL.

ITpaBo — HeoTbeMIIEMas! YaCTh 3aKOHOATENILCTBA JIFOOOr0 Pa3BUTOTO TOCYIAapCTBa. B JIO-
0011 mpaBOBOH cucTeMe O0IIeCcTBa BBICTYNACT KaK OJMH M3 LECHTPAIbHBIX PABOBBIX HHCTH-
TyToB. OHO IOPUANYECKH 3aKPEIUIAET U PEryJupyeT S3KOHOMUYECKHE OTHOIICHHUS MTPUCBOE-
HUSl UMYILECTBA OT/ICIbHBIMH JIUIIAMHU.

ITo MHeHuIO coBeTckoro rpucra, npodpeccopa O.A. KpacaBunkopa, rocynapcTBo sBIISCT-
csl crienn(pUIecKuM CyObEeKTOM I'paskIaHCKOTO IpaBa. JTa creluduka mposiBIsIeTCs B TOM,
4TO 20Cy0apcmeo 3aKaodaem 6 cebe eOUHCMEO NOIUMULECKO20 U XO3AUCBEHHO20 PYKO-
600CMBa CIPAHOLL, €OUHCTNGO BACTNU CYBEPEHA U COOCMEEHHUKA, NPEOCTNABIAIONe20 8 CE0-
em quye 6ecb Hapoo®. IMEHHO MOITOMY, TOCYAapCTBO KaK CYOBEKT MmpaBa COOCTBEHHOCTH

SABJIACTCST MHTCPCCHBIM TSI UCCIICAOBaHNMs, T.K. OHO SBJISICTCA C O)IHOﬁ CTOPOHBI Hy6J'II/ILI-

1 C3P®D. 1994 Ne 32, C1. 3301.
2 0O.A. KpacasunkoBa, pen., Cogemckoe epadxcoanckoe npaso 6 2-x m., t. 1, Mocksa 1985,
C. 172-173.
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HO-TIPaBOBBIM 00PA30BaHUEM, a C APYTOil — CyOBEKTOM IPaXKIAHCKHUX MPaB, BEICTYHAIOIINM
PaBHONPABHBIM YYaCTHUKOM B IPaKIaHCKO-IIPABOBBIX OTHOIICHUSX.

TocynapeTBo, Kak M J1F000W JPYroi y4aCTHUK MPaBOOTHOLICHUH, PErYIUPYEMBIX I'Pax-
JAHCKUM 3aKOHOJATEIbCTBOM, CaMOCTOSTEIbHO, [0 CBOEMY YCMOTPEHMIO OCYIIECTBIISET
MIpUHAJUISKAIIIE eMy CYOBEKTHBHBIE ITPaBa, CPEAN KOTOPBIX 0c000€ MECTO 3aHUMAET IPABO
cobctBeHHOCTH. OCOOCHHOCTH CONIEpKaHuUs ITpaBa COOCTBEHHOCTH IrOCYIapCTBa Ha IIPUHA/I-
Jexalniee eMy UMYLIeCTBO MPEAONPENCIIIOT CHEHU(HKY €ro OCYIIEeCTBICHHS, TI03TOMY 00-
paTuMcs K UX aHaJIu3y.

VY4eHble ONpPEAEssSoT MPaBO IOCYIApPCTBEHHOW COOCTBEHHOCTH KaK BO3MOXKHOCTB ITy-
OIMYHO-TIPaBOBBIX 0OPA30BAHUI B CTPOTOM COOTBETCTBUH C 3aKOHOM W MHBIMH IPABOBBIMH
aKTaMM COBEPIIATh B OTHOIIEHNH UMYIIIECTBA, KOTOPOE SBJIAETCS 00bEKTOM JJAHHOTO TIpaBa,
JICHCTBUS, HAIIPABJICHHBIC HA oOecniedeHne peanu3annu (PyHKINH yKa3aHHBIX 00pa30BaHU.
C 00bEKTUBHOM 7K€ TOYKHM 3pPEHUS MPABO TOCYAAPCTBEHHON COOCTBEHHOCTH — CHCTEMa TIpa-
BOBBIX HOPM, PEryJIHPYIOIIMX OTHOLICHHUS 1O BIIa/ICHUIO, OJIb30BAHUIO U PACIIOPSKEHHIO
rOCY/IapCTBEHHBIM UMYIIIECTBOM B LIEJISAX OCYIIECTBICHUS rOCYIapCTBOM CBOMX (DYHKIIHH.

Cucremy mpaBa TOCYIapCTBEHHOW COOCTBEHHOCTH, cOrmacHO cT. 214 I'paxmaHckoro
kojiekca PD cocTaBisIIOT JiBa e BHJIA: TOCYAapCTBEHHON COOCTBEHHOCTHIO B Poccuiickoit
Oenepanuu SBISCTCS UMYILECTBO, IPUHAJUICKAIIEE Ha TIpaBe coOcTBeHHOCTH Poccuiickoii
®denepanmu (peaepanbHas COOCTBEHHOCTh), M UMYIIIECTBO, TPUHAJIJICKAIIEE HA TTPaBe cO0-
CTBEHHOCTH cyObekTaM Poccuiickoit denepannu — pecmyoiankam, KpasMm, 00JIacTsIM, Topo-
nam QeaepalibHOro 3Ha4CHHUS, ABTOHOMHOM 00J1aCTH, aBTOHOMHBIM OKpyTraM (COOCTBEHHOCTh
cyonekta Poccuiickoit @eneparyn). 3eMitst 1 Apyrue MPUPOIHbIC PECYPChI, HE HAXOISIIH-
ecsl B COOCTBEHHOCTH TPayKJIaH, IOPUANYECKHIX JIUII MO0 MyHUIIMNIAIBHBIX 00pa30BaHHH,
TAKXKE SBJISAIOTCS TOCYNapPCTBEHHOH COOCTBEHHOCTBIO.

[IpoananmsuposaB Hopmy mnoAm. g . 1 ct. 72 Konctutynmu PO MoxxHO cienarh BBIBOI,
YTO pa3rpaHUYEeHUE TOCYIapCTBEHHOW COOCTBEHHOCTH HAaXOAMUTCS B COBMECTHOM BEJCHUH
Poccuiickoit @enepanun u cyobexto PO. B cuity ct. 214 'K PO otHeceHue rocyjapcTBeH-
HOTO MMYILECTBA K (eiepanbHOi COOCTBEHHOCTH U K COOCTBEHHOCTH CyOBheKTOB Poccuii-
ckoit denepaiiu OCYIIECTBISCTCS B MOPS/IKE, yCTAHOBIEHHOM 3aKOHOM. A JI0 €ro NpuHs-

tus aeictByet ITocranoBnenue Bepxosuoro Cosera PO or 27.12.1991 Ne 3020-1:

O pa3rpaHHYCHHH TOCYNAapCTBEHHOU coOcTBeHHOCTH B Poccuiickoit demepanun
Ha (QenepaibHyI0 COOCTBEHHOCTb, T'OCY/IapPCTBEHHYIO COOCTBEHHOCTh PECITyOIHK
B coctaBe Poccuiickoit Peneparmu, kpaes, obnacTeld, aBTOHOMHOI 001acTH, aB-
TOHOMHBIX OKPYTOB, ropooB Mockssl n Cankr-IlerepOypra 1 MyHHUIIUIIAIBHYTO

COOCTBEHHOCTH’.

3 Benomoctu Cwe3na HaponHbix aemnytaroB PO u Bepxosrnoro Cosera Pd 1992. Ne 3, Cr. 89.
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Jannsv [TocTanoBIeHHEM ONpEeIeHbl CISAYIONINE TPyl 00bEKTOB!

— OOBEKTHI, OTHOCSIIECS] HCKITIOUUTENBHO K (heepaibHOi cOOCTBEHHOCTH, HE3aBH-
CHMO OT TOTO, Ha YbeM OallaHCe OHU HAXOAATCS, U OT BEZIOMCTBEHHOI MOAYMHEHHOCTH
npennpusTHii. B manHyro rpynmy BKIIOYEHBI OOBEKTHI, COCTABISIOIINE OCHOBY Ha-
[IMOHAJIBHOTO OOTaTCTBa CTPAHbI; 00BEKTHI, HEOOXOANMBIE TS 00ecTiedeH s (PYHKIIU-
OHMpOBaHHUs (hesepabHBIX OPraHOB BJIACTH W YIPABJICHUS U PEUICHUS 00ILEpOCCHi-
CKHX 3aJ1a4; 00BEKThI 000POHHOTO MPOM3BOJICTBA; OOBEKTHI OTpaciieii, o0eceurnBao-
MIMX KAZHEJEITeILHOCTh HAPOTHOTO X03sicTBa Poccuu B 11e7IOM U pa3BUTHE IPYTHX
oTpacJieil HapOAHOTO XO3sIMCTBA; MPOYNE OOBEKTHI;

— 00BeKTHI (heiepanbHOil COOCTBEHHOCTH, KOTOPBIE MOTYT IepeaBaThCs B TOCYAAp-
CTBEHHYIO COOCTBEHHOCTH CYyObeKTOB PD;

— 00BEKTHI, OTHOCSAIINECS K MyHHIIUTIAIILHONH COOCTBEHHOCTH;

— 00BEKTHI, He yKa3aHHbIe B [IpunoxkeHusx 1 - 3, He3aBUCUMO OT TOTO, Ha YbeM OallaH-
Ce OHH HaXOJSITCS, M OT BEJIOMCTBEHHO! OTYNHEHHOCTH PSP THI, IepeIaloTCs B
FOCYIapCTBEHHYIO COOCTBEHHOCTD cyObekToB Denepanuu. JJo MOMEHTa onpeeIeH s
COOTBETCTBYIOILIETO COOCTBEHHHKA OHU OTHOCSTCS K (heiepaibHO COOCTBEHHOCTH.

I'pakJaHCKUM 3aKOHOAATEIHCTBOM TAK)Ke OMPEAEIIFOTCS BUIBI HMYIIECTBA, KOTOPHIE
MOTYT HAaXOJUThCSI TOJIBKO B FTOCYAapCTBCHHON MM MyHHIIMIIAIbHONH COOCTBEHHOCTH (11. 3
ct. 212 TK P®) u ycranaBiauBaeTcs OTBETCTBEHHOCTh Poccuiickoit dexpepariyu, ee cyOb-
€KTOB ¥ MYHHUIMITaJIbHBIX 00pa30BaHUil MO CBOUM 00s3aTeNbCTBaM. B cOOTBETCTBHH €O
cT. 126 TK P® Poccuiickas @enepauus uiy cyobekT PO oTBeyaroT 1o cBOUM 00s3aTellb-
CTBaM, IPUHAUICKALIMM UM Ha TpaBe COOCTBEHHOCTH MMYIIECTBOM, KpOME MMYIIECTBA,
KOTOPOE 3aKpPEIUIeHO 32 CO3IaHHBIMU UMHU FOPUINYECKAMU JIHIAMH Ha ITPpaBe X03HCTBEH-
HOTO BEJICHUS MJIM ONEPATUBHOTO YIIPABIICHUS, @ TAK)KE UMYIIECTBA, KOTOPOE MOKET Ha-
XOJIUTHCS TOJIBKO B rOCYapCTBEHHON coOcTBeHHOCTH. [1pn aToM Poccuiickas deneparus,
a Takke cyObeKThl PD He 0TBEUaroT Mo 00s3aTeNbCTBAM CO3IAHHBIX HMHU FOPHIUIECKUX
JIUL, KpOME Ciy4aeB, NPEAyCMOTPEHHBIX 3akOHOM. Tak, Hampumep, B cuiy cr. 120 TK
PO GromkeTHOE YUpEKICHNE OTBEYACT MO CBOMM 00s3aTENbCTBAM HAXOISIIIUMHUCS B €r0
pacIopsuKEHHN TEHE)KHBIMH CPeACTBAMHU. [IpH HEIOCTaTOYHOCTH yYKa3aHHBIX JCHEKHBIX
CpPeACTB CcyOCHIMapHYI0 OTBETCTBEHHOCTD 110 0053aT€IbCTBAM TAKOI'O YUPEXKIAECHHS HECET
COOCTBEHHHK €r0 HMYIIECTBA.

VYrpapieHne TOCyIapCTBEHHOW COOCTBEHHOCTBIO OCYHIECTBILSIETCSI C TOMOLIBIO JBYX
BEIIHBIX ITPAB — XO35HCTBEHHOT'0 BEICHUS U ONIEPATHUBHOTO YIIPABJICHUSI.

[TpaBo XO3sHCTBEHHOTO BEAEHHS — ITO MPABO BIAAETh, IIOIB30BATHCS U PACTIOPSKATHCS
AMYIIECTBOM MyOINYHOTO COOCTBEHHMKA B IpeeNiax, YCTAHOBICHHBIX 3aKOHOM HITH HHBI-
MU 1paBoBbIMHU akTamMu. CyObeKTaMu MpaBa X03sSHCTBEHHOTO BEIEHUS SBIISIOTCS rocyaap-
CTBEHHBIE WJIM MYHHIMITIAIBHBIC YHUTApHBIE MPEIIPHUITHS, 32 UCKIIOYCHHEM Ka3eHHBIX

HpeﬂHprITHﬁ, 06naz1a101u1/1x IIpaBOM OIIEPATUBHOTO YIIPABJICHUSA HA 3aKPCIJICHHOC 34 HUMU
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umyiiectBo. OOBEKTOM JIaHHOTO MMpaBa SIBISETCS UMYIIECTBeHHbIH Komiieke (cT. 132 'K
P®), naxomsmmiicst Ha OamaHce NPEIIPHATHS KaK CaMOCTOSTELHOTO FOPHIMYECKOTO JIHIIA.

[Tox mpaBOM OMeEepaTUBHOIO YIIPABICHUS MOHUMAETCS MPABO BIAJCTh, MOJIB30BATHC U
pacnopspKaThesl 3aKPEIUICHHBIM 33 HUM UMYIIECTBOM COOCTBEHHHMKA B NPEAEIaX, yCTaHOB-
JICHHBIX 3aKOHOM, B COOTBETCTBUH C IEISIMH €T0 JISSITeIbHOCTU U Ha3HAYCHHEM MMYIIEeCTBaA.
CyObexTamu 1paBa ONepaTuBHOTO YIPABJICHUS SABJISIOTCS Ka3CHHBIC MPEANPHUITUS U yUPEK-
nenust. OObeKTaMu MpaBa ONEePaTHBHOTO YIPABICHHS SBISECTCS HMYILECTBO, 3aKPEIIICHHOE
COOCTBEHHHKOM 32 Ka3eHHBIMH MPEANPUATHSIMUA U YUPSKACHHAMHE, a TaKKe HMYIIECTBO,
NpUOOPETEHHOE UMH B MIPOIIECCE XO3IHCTBEHHOM ACATEIILHOCTH.

MHoroHaoHa bHBIH Hapoa Poccun sIBISIETCSI HOCUTENEM U eJUHCTBEHHBIM HCTOYHH-
KOM BJIaCTH, KOTOPYIO OH OCYIIECTBISIET HEMOCPEIACTBEHHO WM Yepe3 OpraHbl rocyaap-
ctBeHHOH Biacty (1. 1, 2 c1. 3 Koncturyuuu P®). B . 3 cr. 214 TK P® npenycmorpeHo,
4yT0 OT UMeHHU Poccuiickoii Denepain u ee CyObEKTOB MpaBa COOCTBEHHUKA OCYIIICCTBRIIS-
IOT OpraHbl TOCYAapPCTBEHHON BIACTH B PaMKaxX WX KOMIIETECHIINH, YCTAHOBICHHOHN aKTaMHy,
OIPEEIISIOIMME CTaTyC 3TUX OpraHoB. KoMnereHius siBisercs popmoii nmpaBocyObeKTHO-
CTH OPTaHOB, OCYLIECTBIIOMMX (QyHKIMHU yrnpasieHus. Criennpuka 00bEKTOB yIPaBIeHHS
U ILIeNieil OPraHoB YIIPaBICHUS CYIIECTBEHHO OTPAKAETCS Ha COICPIKAaHUU UX KOMIIETSHITHH.
OniHaKo ClieyeT OTMETHTh, YTO KOMIIETEHIHSI TOCY/IapCTBEHHBIX OPIaHOB 110 OCYILECTBIIE-
HUIO TpaBa rOCYJapCTBEHHONH COOCTBEHHOCTH HOCHUT 0COOBIi xapakrep. OHa BBITCKAaET M3
BEII[HO-TIPaBOBOM CYIIHOCTH ITPaBa X03IHCTBEHHOTO BEICHNUS U TIPaBa ONEPAaTUBHOTO yIIPaB-
JICHHS, TTOCKOJIbKY HEKOTOpbIE UMYIICCTBEHHBIC NIPaBa YHUTAPHBIC MPEINPUATHS peainzy-
IOT € COMIacusi TOCYAapCTBEHHOTO OPraHa, OCYIIECTRISIONIETO KOHTPOIb WIIM HA/130p 3a Ae-
SITEIBHOCTBIO FOPHIMYECKOTO JIHIIA.

[TapnameHT, corIacHO CBOCH KOMIICTEHIIMH, ITyTeM MPUHATHS 3aKOHA YCTaHABIMBAET 00-
LM TOPSAOK PACTIOPSKEHHUS TEM WITH MHBIM 00BEKTOM JIN00 3alperiaeT OTIyKACHHE OIpe-
JIeNICHHBIX 00BeKTOB. Tak, denepanbHbiM 3ak0HOM 0T 25.06.2002 No 73-D3 O6 oObekTax
KyJIBTYPHOTO Haciyienusi (MaMATHHKAaX UCTOPUH U KyJIBTYpbl) HaponoB Poccuiickoii ®ene-
pamun® yCTaHOBIICHO, YTO TaKHe OOBEKTHI, BKIFOUCHHBIC B CIIMCOK BCEMHUPHOTO HACIIC/IHS,
HCTOPHKO-KYIBTYPHBIE 3aTIOBETHUKH U 00BEKTHI apXEOIOTHIeCKOTO HACIIEIUS OTUYKICHUIO
U3 TOCYJIapCTBEHHOW COOCTBEHHOCTH HE mojyiexar. [lapiaMeHT Takke BIIpaBe MPUHSTH 3a-
KOH 00 0COOCHHOCTSIX pacropsHKEHHsI KOHKPETHbIM 00bekToM. CBOMM 3aKOHOM OH BIIpaBe
JeTIETUPOBATh MPaBO pacnopshkeHus (enepanbHoi coOcTBeHHOCThIO [IpaBuTenscTBy PO.
3TO mpaBoOMOYHE, MOJTy4aeMOe OT MapiIaMeHTa, CJIEAYET OTINYaTh OT KOHCTUTYIIHOHHOTO
MIOJIOXKEH ML, penocTasistroniero [IpasntensctBy PO npaBo ocymecTsiaTs ynpasineHue de-

JIepabHON COOCTBEHHOCTHIO (Tor. 2 1. 1 ¢T. 114 Koncturyiuu PO).

4 C3PD 2002. Ne 26, Cr. 2519.



Obvexmul cocyoapcmeennol... | 131

Bce ckazaHHOE MO3BOJISIET YTBEPKAATD, YTO MPABO TOCYAaPCTBEHHON COOCTBEHHOCTH pe-
TYJIHPYETCsl HOpMaMH KOHCTUTYIIMOHHOTO, TPaXKJaHCKOTO, aJMUHHCTPATUBHOTO, OIO/KET-
HOT'O U 36MeJIBHOTO 3aKOHOATEIbCTBA.

HWTtak, npaBo rocynapCcTBEHHOM COOCTBEHHOCTH HMEET MHOTOYPOBHEBYIO CTPYKTYPY, ¥ €T0
OCYILIECTBICHUE TIPOU3BOIUTCS KaK OpraHaMH TOCYJapCTBEHHON BIIACTH, TaK U YHUTAPHBI-
MU MPEIIPUATHAMHU U YUPSIKICHUSAMH, KOTOPbIC BBICTYIAIOT B (hopMe IOPHIMUECKUX JIUIL.
CaMOoCTOATENBHOCTS JII0OOTO TOCYIapCTBEHHOTO OpraHa M OPTaHU3aIMU B OCYIIECTBICHUH
MIPaBOMOUMH COOCTBEHHOCTH HOCUT OTHOCHTEINILHBIH XapaKkTep ¥ 3aBUCUT OT 3aKOHOAATEIb-
HOT'O yperyIupOBaHUs OTHOLIEHUH roCyJapCTBEHHON COOCTBEHHOCTH.

Takum 00pa3oM, B paMKax €IMHOTO IMpaBa FOCYJapCTBEHHOH COOCTBEHHOCTH IPUOPHU-
TET OTIACTCS BIACTH COOCTBEHHHKA, 2 CaMO YHUTApHOE MPENNpHUsITHE, 0COOCHHO Ka3eHHOE,
SBJISETCS CKOpee 0OBbEKTOM YNPAaBJICHHs, @ HE JTULOM, CAMOCTOATEIBHO OCYILECTBIISIONINM
IIpaBa BIIAQJICHUS, MOJIB30BAHMSI W PACTIOPSHKEHHS 3aKpPEIICHHBIM 3a HHUM HMMYIIECTBOM B
peienax, onpeaeIsseMbIX B COOTBETCTBHH ¢ [ paXk1aHCKUM KozieKcoM PO.

Comnocrasnenue HOpM TI1. 5 u 11. 3 ct. 214 TK PO no3Bosnisier caenarb BBIBOJA O TOM, UTO
OCYLIECTBICHUE IpaBa COOCTBEHHUKA OT MMEHH €r0 CyObeKTOB OpraHaMM M JHLAMH, yKa-
3aHHBIMU B cT. 125 'K PO, cBoauTCs K MPHOOPETEHUIO, OCYIIECTBICHHIO TPaKIaHCKHX
IIpaB U 00513aHHOCTEH, OCYIIECTBICHUIO IIPEICTaBUTEIILCTBA B CYIE.

Poccuiickas ®enepanus, cyObekTbl PD yrnpapisiFoT CBOUM HMYIIECTBOM JIMOO perias
BOIIPOCHI O CO3NAHWH, PEOPTaHU3AMN U JTUKBUAAIMN YHUTAPHBIX TPEINPHATHNA U yIpeK-
JeHui, 1ubo mepegaBasi CBOE UMYILECTBO B IOJIB30BAHME M BIIaAeHHE, JHOO pasperuas
IIPUBATH3UPOBATh ero. OCYIIECTBIEHHE MpaBa I'OCYAAPCTBEHHOIO COOCTBEHHHMKA HMEET
Ooree MIMPOKOE COIEPIKaHUE, U OHO IO CYIIECTBY OTOXIECTBISIETCS C YIPaBICHHEM TOCy-
JApCTBEHHBIM uMyIIecTBOM. [locienHee nposiBisiercs U B JCHCTBUAX MO PaCIOPSHKEHHIO
HMMYILECTBOM, 3aKPEIUICHHBIM 32 YHUTApHBIMU MPEANPUATHAMH U YUpeXIeHUSIMHU. Tak, ¢
comtacusi COOCTBEHHHMKA OCYIIECTBILSIETCSI paclopshKeHHe BKIAZOM (Jojell) B yCTaBHOM
(cKIaJOYHOM) KamnuTajle XO3siCTBEHHOro OOIIECTBa WIIM TOBAPHUILECTBA, a TAKXKE aKIMs-
MH, TPUHAUICKAIIMMA YHUTAPHOMY Tpeanpusatuio (m. 2 ct. 6 denepanbHOTO 3aKoHa OT
14.11.2002 Ne 161-®3 O rocynapcTBEHHBIX MyHHIUAIBHBIX YHUTAPHBIX IIPEAIPHATHIX ).

IMocranosnenue Bepxosroro Cosera PO or 27.12.1991 Ne 3020-1 yrBepamiio nepedeHb
HMYIIECTBA, OTHOCAIIErocs K (eaepaibHONH COOCTBEHHOCTH, COOCTBEHHOCTH CYOBEKTOB
denepaluy ¥ K MyHHIUITATbHON COOCTBEHHOCTH. Tak, HanpuMep, UCKIIOYHTENHHO K (ee-
palIbHOM COOCTBEHHOCTHU ObUTH OTHECEHBI PECYPChl KOHTHHEHTAIBHOTO LIeb(a, TeppUTO-
pUAaTBHBIX BOJ M MOPCKOM AKOHOMHUYecKo# 30HbI Poccuiickoii deneparum, oxpaHseMble HIN
0cOo0BIM 00pa30M HCIIONb3yeMble TIPUPOIHBIE OOBEKTHI (3aMOBETHHKH, B TOM YHCIe OHO-
cdepHbie, HAMOHAIBHBIC IPUPOIHBIC TAPKH, KyPOPTHI, a TAKXKE 3aKa3HUKH, UMEIOIIne 00-

HiepecnyOInKaHCKoe 3HaYeHHUE), 00BEKThI HCTOPUKO-KYABTYPHOTO U IIPUPOTHOTO HACIIEAUS

5 C3Pd 2002. Ne 48, Cr. 4746.
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1 XYJO)KECTBEHHBIE IIEHHOCTH, YUPEXKICHUS KyJIbTYphl OOIIEPOCCHHCKOTO 3HAYCHHUS, pac-
MIOJIOXKEeHHBIE Ha TeppuTopuu PD, rocynapcTBerHas ka3na PO (cpencta peciryOmiMKaHCKOTO

Oromxeta PD, 3010101 3amac). PaccMoTpuM noapoOHO HEKOTOPBIE UX HUX.

Henpa — 4acTh 3eMHO# KOpPBI, pacIIONIOKEHHOH HIDKE IOYBEHHOTO CIIOSI,  TIPH €T0 OTCYT-
CTBUM — HIKE 36MHOH MOBEPXHOCTH M JIHA BOJOCMOB U BOJOTOKOB, IPOCTHPAIONICHCS J10
DTyOHH, TOCTYIHBIX ISl T€0JIOTNYECKOTO U3yUeHNUS 1 OCBOCHHS. YYacTKU HeAp (MCHONIb3Y-
eMbIe U HEUCIIOIb3yeMble) HaXOIsIIrecs B peenax Teppuropun Poccuiickoit denepanun
U ¢ KOHTHHEHTAJILHOTO 1IeJb(a, COCTABISAIOT rocyAapcTBeHHbIH (hoHx Heap. [Ipu aToM 1o-
ObITBIC M3 HEApP IMOJIE3HBIE MCKOMAeMble M WHBIE PECYPCHI 110 YCIOBHSAM JIMIEH3UH MOTYT
HAXOAMUTKCS B (efiepabHOM COOCTBEHHOCTH, COOCTBEHHOCTH CyOBheKTOB Poccuiickoit dheme-
palyy, MyHUIUIAIEHOM, YaCTHOM U MHBIX (hOpMaxX COOCTBEHHOCTH.

Cornacho ct. 1.1. 3akona P® ot 21.02.1992 Ne 2395-1 O nenpax®, Hempa, BKIIOUYast MO~
3eMHO€ TIPOCTPAHCTBO M COIEpIKaIecss B HUX MOJIE3HbIe HCKOIIaeMbIe, JHEPreTHIeCKHe U
HHBIC PECYPCHI, SBISIIOTCS OOBEKTOM HCKIIFOYUTENIBHON TOCYAapCTBEHHOI COOCTBEHHOCTH
1 HE MOTYT OBITh MPEIAMETOM KYIUIU-IPOIAXH, AApEHHs, HACIEIOBAaHMs, 3QJI0Ta HIH OT-
qy)XAeHUs B MHOH (opMme. Bompocsl BiageHus, ONB30BAaHUS U PACIIOPSDKEHUST HEAPaMHU
HaXOJUTCsl B coBMecTHOM BianeHuu PO u cyobextoB PO (ct. 72 Koncruryuuu PO, u. 2

cT. 2. 3akoHa P® O Hempax).

3emis. B denepanbHoil cobcTBeHHOCTH, comacHO cT.17 3emenbHoro kozxekca PD or
25.10.20017, Haxomsrcs 3eMIIu:
— KOTOpBIE MPU3HAHBI TAKOBBIMU (hellepalbHBIMU 3aKOHAMHU:
* npaBo coOcTBeHHOCTH Poccuiickoit denepanuy Ha KOTOPbIE BO3HUKIIO MPU pas-
T'PaHUYCHNUH TOCYAAPCTBEHHON COOCTBEHHOCTH Ha 3EMIIIO;
* KoTOphIe TpHOOpeTeHbl Poccuiickoit deepaineil Mo OCHOBAHUAM, MPEIYCMO-
TPEHHBIX IPAXKIAHCKUM 3aKOHOAATEIHCTBOM.
B cobctBeHHOCTH CyOBeKTOB PD HaX0OmsATCs 3eMENbHbIC YYaCTKHU:
— KOTOpBIE MTPU3HAHBI TAKOBBIMH (heNiepabHBIMU 3aKOHAMH;
— MpaBO COOCTBEHHOCTH CYyOBeKTOB PD Ha KOTOpBIC BOSHMKIIO MPU Pa3rpaHUuCHUH
TOCYIapCTBEHHON COOCTBEHHOCTH Ha 3eMIIIO;
— KOTOpBIe MPUOOpeTeHBI CyObekTaMu PD 1Mo 0CHOBaHUSIM, MPETyCMOTPEHHBIM TPaXK-
JTAHCKMM 3aKOHO/IaTEIILCTBOM.
B codctBeHHOCTH CyOBEKTOB PO MOTYT HAXOANTHCS TaKkXKe HE MPEAOCTABICHHBIE B 4aCT-
HYIO0 COOCTBEHHOCTb YYaCTKH:

— 3aHATBHIC HEABMYKUMbBIM UMYIICCTBOM, HAXOAAINMCS B COOCTBCHHOCTH Cy6T)eKTOB PCD,

6 C3Pd 1995. Ne 10, Cr. 823.
7 C3P®d2001. Ne 44, Ct. 4147.
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— MPEJOCTaBJICHHBIC OpraHaM TOCYIapCTBEHHOH Biactu cyObektoB Pd, rocymap-
CTBEHHBIM YHHUTApHBIM HPEANPUATHSIM U TOCYJApCTBEHHBIM YUPEXKICHHUSAM, CO3/1aH-
HBIM OpraHaMu rocy/apCTBEHHOI BiacTu cyObekToB PD;

— OTHECEHHBIE K 3eMJISIM 0C000 OXPaHSIEMBIX IPUPOAHBIX TEPPUTOPHH PETHOHATIBHO-
TO 3HAUECHUSI, 3eMJISIM JIECHOTO (pOHJIa, BOXHOTO (hOH/A.

I'paxknanckuii kogekc PO B m. 1 cT. 262 BbIIENSACT OTJCIBHYIO KaTETOPUIO YYaCTKOB, C
0COOBIM HPABOBBIM PEXKUMOM — 3€MENIbHbIE YYacTKH OOIIEro MOJb30BAaHUs, HA KOTOPBIX
rpakJaHe UMEIOT IPaBO HAXOJAUTHCS M MCIOJIb30BATh UMEIONINECS Ha 3TUX Y4acTKax MpH-
pozaHble 00BEKTHI, B Mpe/eiiax, JI0MyCKaeMbIX 3aKOHOM, HHBIMH HOPMAaTHBHBIMH aKTaMH U

COOCTBEHHUKOM.

Bonmusie pecypest. Cortacho cr. 8 Boanoro konekca PO or 3.06.2006% B narueii crpa-
HE BOJIHBIC OOBEKTHI HAXOAATCS B coOcTBeHHOCTH Poccuiickoit denepanmu (henepanbHOit
COOCTBEHHOCTH), 38 MCKIIIOUEHHEM TPYJ0B U OOBOIHEHHBIX KapbepoB, PACIOIOKEHHBIX B
IpaHHIax 3eMEJIBHOTO y4acTKa, IPHHA/ICHKAIICTO Ha IPaBe COOCTBEHHOCTH CyObeKkTy PD,
MYyHHULHIIAIEHOMY 00pa30BaHMIO, GU3HUECKOMY JIHILY, IOPHIMYECKOMY JIMILY, KOTOpbIC Ha-
XOJISITCSI COOTBETCTBEHHO B COOCTBEHHOCTH CyOBbekTa PO, MyHHIIMIIATEHOIO 00pa3oBaHus,
(u3nUecKoro Jmia, FOPUANYECKOTO JIMIA, SCIM MHOC HE YCTaHOBICHO (eAepabHBIMU

3aKOHaMH.

Jleca u necHble OorarcTBa. Bee neca, 32 HCKIIFOYCHUEM JICCOB, PACIIONOKCHHBIX Ha 3eM-
J51X 00OPOHBI M 3eMJISIX HACENICHHBIX ITyHKTOB, a TAKOKe 3€MJIH JIECHOTO (OHIA, HEMOKPLI-
TBI€ JIECHOHM PacTHTENLHOCTHIO 00pa3yroT JiecHo# Gona. B coorBercTBHU co cT. 8 JlecHOro
komekca PO ot 29.01.1997° B cocraB 3eMelib JiecHOTO (HOHIA BXOASAT JICCHBIC 3¢MIIM M HE-
JIECHBIE 3EMIIH.

K J1ecHBIM 3eMIISIM OTHOCSITCS 36MJIH, TOKPBITHIE JIECHOH PaCTUTEIBHOCTBIO U HE TIOKPHI-
TBIE €10, HO MPEIHA3HAUYCHHBIC JUIS €€ BOCCTAHOBJICHUS (BBIPYOKH, TapH, PEAMHBI, MyCTHIPU
1 unble). K HelxecHbIM 3eMIIsIM OTHOCSTCS 3€MJIH, NMPEAHA3HAYCHHBIE MUl HYXKA JIECHOTO
XO3SIMCTBA (3€MJIH, 3aHATHIE IPOCEKAMH, TOPOTAMH, CEITbCKOXO3IHCTBEHHBIMH YTOJIBSIMH U
JIp.), @ TaKKe MHBIC 3eMJIM, PACIIONIOKCHHBIC B MPaHUNAX JICCHOrO (oHAA (3eMIIH, 3aHSTHIC
0010TaMu, KAMEHUCTBIMU POCCHIIISIMU, U JPYTHe HEYAOOHBIE ISl HCTIOIb30BAHUS 3€MIIH).

Cornacho ct. 19 JlecHoro xonekca P® necHoi GoHI M pacmonokeHHbIE Ha 3eMIISIX 000-
POHBI Jieca HaxoAsTcs B (eiepaibHOil COOCTBEHHOCTH. B cooTBEeTCTBHHU C (e/iepaibHbIMU
3aKOHAMHU JIOITyCKAEeTCs Iepeiaua YacTh JIECHOTO (OoH/Ia B COOCTBEHHOCTDh CyObhekTOB PD.

B denepanbHOit COOCTBEHHOCTH HAXOAMUTCSI H MMYIIECTBO, KOTOPOE MPH ONPEAETEHHBIX
YCIIOBHSX, HATIPUMEp MPHU OOpaIleHUH B3bICKaHHS MO TPEOOBAHHUAM KPEIUTOPOB, MOXKET

NIEPEXOUTh B COOCTBEHHOCTH Apyrux jmil. K 910l Kareropun cienyer, HanpuMep, OTHECTH

8 C3Pd 2006. Ne 23, Cr. 2381.
9 C3P®d 2006. Ne 50, Ct. 5278.



134 | Adam Mickiewicz University Law Review

HMMYIIECTBO TOCYIapCTBEHHON Ka3HbI PD, cocTosiiee 13 cpeacTB GeaepaibHOro OropKeTa 1
BHEOIO/DKETHBIX (DOHJIOB, 30JI0TOTO 3araca, aTMa3HOTO W BAIOTHOTO (DOHIOB M UMYILECTBA
Ilentpobanka, a TakXKe UMYIIECTBO, HAXOSIIEECs B TOCYIapCTBEHHOM PE3EPBE.

[ToxBOAS MTOT BCeMy BBILICH3JIOKEHHOMY, MOKHO CKa3aTh, YTO TOCYAApPCTBO, KAK U JIIO-
00if Ipyroil y9aCTHHK OTHOLICHUH, PEryIHPyEeMbIX IPaKIaHCKUM 3aKOHOJATEIHCTBOM, Ca-
MOCTOSITEJILHO, IO CBOEMY YCMOTPEHHUIO PEaH3yeT MPHHAIJICKAIINE eMy CyOheKTHBHBIC
IIpaBa, CPeH KOTOPBIX BaXKHOE MECTO 3aHMMAeT MpaBo cobcTBeHHOCTH. Ho B ommume ot
(bU3HYECKUX H FOPHIMYECKAX JIHII OCYIECTBICHHE TOCYIapCTBOM ITpaBa COOCTBEHHOCTH OT-
JIMYAETCsl PSAOM 0COOEHHOCTEH, 3aBUCSILUX OT COAEPKaHUS U 00bEKTa 3TOro Ipasa, U Ipo-

HCXOAUT B OCOOBIX MPABOBBIX (POpMax.

Buorpadguyeckasi anHOTALUSA:
IOnmus Mansymna — UpkyTcknii rocygapcTBeHHBIN yHUBEepCcUTeT, KOpuamuecknii HHCTUTYT.

Hay4Hble HHTEpECHL: TPaXXIAHCKOE MPABO, IPAKIAHCKUN U apOUTPaXKHBIN MPOIIecC.

SUMMARY

The objects of the state property
The study aims at an evaluation of the state property right in the context of its object. The author
analyse the features of the state property right according to the object it is related to.

KEeyworbs: the state property, the object of the state property, civil law
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Is My Body My Property?

'The fundamental concept that we should explain in order to start reasoning about the
ownership of one’s body, is the very concept of ownership as a legal category. Ownership
of what we physically are, is a colloquial version of the concept of the right to dispose of
one’s own organism, organs, tissues, cells and other #hings our bodies consist of, and what
it produces in natural biological processes.

Using that set of wordings when defining and, primarily, classifying the body as
a thing, is inconsistent with the facts, and especially with the law. Because ownership is
in the realm of property law, it means that the existence of a property on something or be-
ing the owner of something can refer only to things. Article 45 of the Polish Civil Code
issued in 1964 defines a thing as a material object with the exception of the body, tissues,
cells and organs'. I deliberately presented the distinction between the facts and the legal
situation because, in this case, the fact that the body is treated as something other than
a thing can raise some doubts. With today’s level of commercialization and objectifica-
tion of the human body, this difference is harder and harder to accept.

In the light of the Polish law, a zhing is made of a material, and there is a separation
from nature. Although the organism and its derivatives or components are material and
also separated from nature, there are exceptions which are excluded from the set of
things. These include cells removed from the human body, tissues, organs and corpses.
'This analysis perfectly illustrates the disparity between the facts and the legal situation
because, in fact, the legal conditions are met, and the problem arises on the basis of mo-
rality, ethics and social relations, which require that the legal regulation, by altering the
real situation and facts, approves this exclusion for reasons of custom. While rejecting
these circumstances it is difficult to specify how, in fact, the human body is different from

other matter existing in the world, apart from in the realm of belief.

1 Dz.U. 1964, No. 16, item 9.
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From a physical point of view, the building material of the human body, like the building
material of everything else that surrounds us, is made up of atoms. From the point of
view of the law, organs, tissues and cells could constitute affiliation, a component, or even
produce benefits, as well as things. This is, in fact, how it functions. What is a transplant,
or a donation of blood or sperm? Although the essence of the regulation (whether in the
Civil Code or in the Bioethics Convention - Convention for the Protection of Human
Rights and Dignity of the Human Being with regard to the Application of Biology and
Medicine: Convention on Human Rights and Biomedicine?) is lofty in terms of preven-
tion of the objective treatment of the human being and respect for the body, it is difficult
to deny the fact that the body and its derivatives could be treated and recognized as
material things. The public interest lies in how far that separation should be applied in
the context of the legal situation.

We commonly refer corporeality to our being, personality and consciousness. Even
by using the terms my body, my hands, my hair and so on, we signalize that these parts
belong to us and only we have the right to them. So within what range do we have an
impact on what is ours®® In some cases, it may turn out that we have no impact, or it is
limited. Where are the borders of the freedom to dispose of our own bodies? To answer
these questions, one should refer to the widely understood concept of human nature,
which has been formed over millennia, and to the changing customs and beliefs of vari-
ous cultures and societies which have established the way our mind and intuition relate
to the flesh today.

There are many ways to treat the dead, starting from extreme piety, ending with ex-
treme profanity*. However, there is probably no society that does not respect their own
dead. This is due to the need to worship the dead, show them respect and affection. De-
pending on the cultural background, region, religion or social habits this has been done
in different ways. Even Neanderthal man hid corpses in primitive graves™ Residents of
the city of Jericho believed that the dead still had the same social functions and existed
among living beings, so they modeled their faces after death®. In many other regions
people believed that the dead remained on Earth and had a magic ability to affect the
living world. In societies where bodies were mummified (the body was subjected to de-
hydration) people believed in the relationship between body and soul, and therefore they

did not respect the natural processes of decay.

2 Convention for the Protection of Human Rights and Dignity of the Human Being with regard
to the application of Biology and Medicine: Convention on Human Rights and Biomedicine.

3 S. Blackburn, Oksfordzki stownik filozoficzny, Warszawa 2004, p. 435.

4 R. Tokarczyk, Prawa Narodzin, Zycia i Smierci, Warszawa 2009, p.357.

5 L.V. Thomas, Trup. Od biologii do antropologii, £.6dz 1991, p. 9-27.

6 H. Belting, Antropologia obrazu. Szkice do nauki o obrazie, Krakéw 2007, p.175.
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This all shows that from the earliest times it was known how to deal with the dead
body and what to do with a man after death. The subject of our interest is a less obvious
problem, namely, how to take advantage of the human body and its elements to make
them serve other people. Although it appears that the dilemma relates to the modern
world in which different types of procedures are carried out such as transplants, and
where the body is subjected to continuous and maximal usage, the reality is different.

Today’s supposed commercialization and objective relationship with the body, which
we strongly deny, were much more common phenomena in earlier periods of history
and in different cultures. In ancient Egypt it was common practice to produce drugs
from mummies which healed wounds and bruises. They were sold in pharmacies, and
this habit even reached Europe and, what is more, it was legal” It was also the case that
the corpse (or its secretions) were attributed with healing properties. For example, in the
sixteenth century, the sweat of the dead person was a cure for hemorrhoids, and dust
from the bones (the human skull in the form of powder) was boiled and given to epi-
leptics. This displays a kind of contradiction regarding the attitude of man towards the
human body after death. On the one hand, there are the cults linked to religion, which
were strong both in ancient Egypt and in the sixteenth-century societies of East and
West, and on the other hand one can observe an acceptance of certain practices which
are justified due to their important social purpose. This purpose is to help others, i.e. the
sick and to relieve suffering. Such an approach seems reasonable as it allows for the use
of matter in the form of the dead body, which would otherwise only feed the soil. The
use of organs, tissues or body parts as a consumer product cannot be compared with the
use of the body for therapeutic purposes.

The legislature itself should be rational and in every situation, not just sometimes,
put other people’s lives above unstable social beliefs, morality and ethics, which change
according to needs, circumstances, religion and customs. A kind of universalism, some-
thing present in every community, regardless of time, is to honor the dead, to show re-
spect for the body, and to hide the corpses. We should note, however, that the associated
rituals and the way the body and its parts are perceived can be materially different. It
is precisely the cultural diversity present in today’s societies which reflects the ongoing
discussions on topics related to the usage of the body.

In modern times, arguments for organ transplants from both living and dead donors
are still controversial. In most countries, and in the dominant religions, transplants are
not allowed. The position of the Catholic Church was described by John Paul IT in 1991
and officially approved in 2005, at the Congress of the International Transplantation
Society. In approximation, I would like to present a few different views of some of the

religions in the world.

7 H. Belting, op. cit., p. 172, 186.
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For Christians (including Catholics) life is a gift from God, and the donation of
organs is a supreme act of love for other people, but the decision remains free and con-
scious, which somehow undermines the concept of presumed consent functioning in
Poland. Receiving money and other benefits is also prohibited®.

In the case of Islam, Muslims, depending on the country or region, have a different
attitude towards not only transplants, but also paying for organs. For thousands of years,
Arab medics used practices such as bone grafting. No objection was raised, even when
drawing the necessary elements from animals’.

Today, in many Muslim countries, it is illegal to charge a fee', with the exception of
Iran, where the government pays the donor a specific amount of money and the recipient
or their family may make additional voluntary donations. As a result of this legislation,
almost a couple of years after the coming of these provisions into force, more than half
of the patients needing organs had already received one'. A similar position was taken
by the Israeli government. Although the principle of the inviolability of the body after
death and the need to bury it in its entirety also functions in Judaism, a higher value is
accorded to saving other human beings. Therefore, transplants are acceptable™. It is justi-
fied if it can save someone’s life.

There are also religious and cultural circles which are completely opposed to trans-
plants. Gypsies and Jehovah’s Witnesses inextricably bind the body to the soul, and in
Shintoism, taking a section of the body of the deceased breaks the bond that connects
it with the family. It is easy to see that for as many beliefs, cultures and communities as
there are, there are also as many different ways of understanding the body’s meaning, and
a diversity of understandings of respect for the dead or ethical reviews of such practices.
In the mentality of Western Europeans, within which there are similarities and univer-
sal rules, reaping the benefits from the exploitation of others is unacceptable through
the prism of ethics. We can also look at it from a purely practical perspective, with the
example of Iran, where the number of people waiting for an organ was significantly re-
duced. Legalization of what had been common practice for a long time led to many sick
people being rescued. What, in fact, is more valuable than life? Each of us says nothing
as an answer to this question. This approach is ethical and altruistic. We put at stake

someone’s life and the side effect that leads to saving this life in the form of a benefit,

8 G. Gac, Catkowity dar z siebie [online]. Dar zycia [Access: 2013-10-20]. Available at: http://
twojdarzycia.pl/sample-page.

91 Kaczyﬁska, Medycyna a prawa czlowieka: normy i zasady prawa migdzynarodowego, etyki oraz
moralnosci katolickiej, protestanckiej, Zydowskiej, muzulmariskiej i buddyjskiej, Warszawa 1996, p.
47-48,53-54.

10 M. Karolkiewicz, Nerka na sprzedaz, Tygodnik Przeglad 2006-03-20.
11 S. Zagérski, Nie zabieraj nerek do nieba, Gazeta Wyborcza 2005-07-10.
12 1. Kaczyriska, Medycyna a prawa, p. 41-43.
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because no doubt what the statistics show, the advantage has an impact on the number
of transplants performed.

Based on the great advances in medicine and modern medical technology as well as
the significant enhancement of knowledge and improving practices that have been seen
during last few years, Polish and European legislation was formed. One of the areas that
has developed at a rapid pace is transplantation. The first transplants of organs, tissues
or cells from one body to another, or within a single body were made in the world only
60 years ago. In Poland, it only happened as recently as in 1980. One can say that the
development of this field in some way forced the creation of legal regulations which was
quite a challenge for the legislators.

Nowadays, in Poland, the law on the procurement, storage and transplantation of
cells, tissues and organs of 1 July 2005 is currently valid and it regulates the complex
problems associated with post-mortem organ donation, transplants between family
members, obtaining organs from persons in partnership relations, renewable tissue do-
nation, principles of transplantation, creating banks of tissues and cord blood.

'The regulations of this Law shall also apply to the acquisition of organs for medical,
diagnostic, treatment, research and teaching purposes®.:

Regulations (which are not a source of law) related to the attitude of a doctor to a pa-
tient are in the Code of Medical Ethics" which shows how the human body should be
treated by a doctor. The key regulations are found in article 33, 35 and 36 (statement 2)
of KEL. Article 33 provides that the doctor can retrieve the cells, tissues and organs for
transplantation if the deceased presented no objections in life.

A similar regulation can be found in article 5 pt 1 of the Law on procurement, storage
and transplantation of cells, tissues and organs. To paraphrase, the cited articles show
that we have an impact on what happens to our bodies after death, but we should make
a declaration of will when it comes to negative content®. This constitutes a lack of accep-
tance of the donation of selected elements of the body. But if we do not do it, the doctor
has the right to use what is needed without the consent of the family. It means that each
of us has an impact on whether our bodies will be preserved after death in their entirety
or whether some parts will be collected, but we are deprived of the possibility to decide
on the matter. So, in some way, the freedom for people to decide about their bodies is

limited. Besides, a lot of people would willingly donate their organs to save the lives of

13 Dz.U. 2009, No. 141, item 1149.

14 Code of Medical Ethic, Act of 2 January 2004.

15 There are two main methods for determining voluntary consent: op# in (consent expressed
directly) practiced in a few countries like e.g. the Netherlands, the United States, England and
Denmark and also supported by the Roman Catholic Church, where individuals who wish to
donate their organs need to give their consent. There are also countries with a national database
of donors instead of a donor card. The second one is op out (presumed consent) which means
that anyone who has not refused could be a donor.
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others, but not necessarily for them to be used for educational purposes, research, etc.,
which the law does not distinguish.

By expressing opposition or passive consent, someone selects all (with no limitations
on the scope) or nothing. This is contrary to article 31 of the Polish Constitution of 1997,
which points to the freedom of deciding about one’s own body'™. Although transplan-
tation activities, in this case, arise only after death, the consent or objection should be
expressed during a person’s life, so there is no reason to restrict this freedom.

Does presumed consent'” not lead to the expansion of the state’s rights at the expense
of human rights and does this not result in an appropriation of the body by the state?
'The presumed consent is not only an easier way to increase transplants because most
people will not make negative decisions, but also in some sense it directs our intuition
on who is the owner of the body after death. With the concept of family consent for
organ donation, it seems that the family itself is the owner of the body, which certainly
could reduce the number of performed transplants. Therefore, the transfer of control to
the state would have a practical sense, as with that gained by the concept of presumed
consent, which multiplies the maximum use of organs. Following any of these paths,
one cannot fail to notice how #be body is objectified. The property of the dead person is
transferred to any of the parties. We use the terms for things (from property law), from
which, theoretically, the corpse is excluded, yet we think about their use, we appreciate
their usability.

The contradiction that characterizes the modern world is, on the one hand, the cult of
physicality (the beauty of the body), absurdly opposed to the lowering of its value when
understood through the realm of the sacred. For example, we have the right of consent to
interventions, modifications or beautification of the body when understood individually
and moreover, taking care of the outer shell is characteristic of the twenty-first century.
On the other hand, we treat our bodies as a mass composed of individual elements, and
it is possible to do many things with them - replace worn out or broken parts, upgrade or
tune them, like in a car or in different devices. The body is stripped of piety, it is sacred
out. It is detached from the soul, the consciousness, the exterior does not connect so
strongly with the interior, and its spiritual value decreases. It is difficult to relate to the
body in a different way, when society leads people to treat it as a raw material or a work-
shop, an item for processing when subjected to unnecessary treatments which aim to
temporarily fix it up. It would be more unreasonable to treat organs as something com-
pletely separate, when the easier way, being additionally supported by common practice,
is to recognize them in the category of exceptional things, distinguished by their very
nature, but still things.

16 Dz.U. 1997, No. 78, item 483.
17 ]. Duda, Cywilnoprawna problematyka transplantacji medycznej, Warszawa 2011, p.86-99.
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In the law itself, one can discern trends objectifying the body and putting it into the
realm of the profane. Being previously in force in Poland, the Penal Code of 1969,
places the provision for the protection of the body in the chapter Crimes against freedom
of conscience and religion. In the new Penal Code of 1997” the same provision has been
moved to Crimes against public order. This indicates that the body has been nationalized
and sacred out.

Art. 12 paragraph 1 of the Act on retrieval, storage and transplantation of cells, tis-
sues and organs also represents a very serious limitation. It applies to living donors,
and the group of persons to whom they may give their organs. This limitation, which
admits into the group of recipients only cousins, siblings, assimilated persons, spouses,
and other persons, unless justified by exceptional personal reasons, deprives the donor
the possibility of deciding about their own body. They cannot offer their organs for altru-
istic reasons or even to a sick friend, because such an act is penalized. This legislation is
aimed at improving society. It aims to prevent the selling of organs on the so-called black
marker™. The black market is understood not strictly within the meaning of underground
criminal activity, but as an act of trade, because Polish and European legislation prohibits
such practices?. Article 35 of KEL prohibits a physician from gaining any financial or
personal benefit. Article 21 of the Bioethics Convention prohibits dealing with the hu-
man body and its parts as a source of profit. This statement is the most general, because
it sanctions any beneficiary, regardless of the form of this benefit. Similar content is
included in art. 3 par. 1 of the Law on transplantation.

What considerations lie behind the limiting of the free disposal of parts of ourselves,
even if an additional stimulus is profit or advantage? It seems that all kinds of freedoms
(including free disposal of the body) exist under the law of freedom, which is one of the
basic human rights. Freedom can be limited for various reasons but, in fact, property
received for an organ is unacceptable to the public even if there is a limitation on the law
of freedom, also on the free disposal of the body. I think that the activities of criminal
groups play a very important role here. These groups kidnap people and sell their or-
gans. Public opinion, shaped by the media, is concerned with the development of organ
trafficking, and thus the organized crime groups acting in this field”2. However, in this
context, the objectification of the dead body (in the legal sense), is not a problem.

18 Dz.U. 1969, No. 13, item 94.

19 Dz.U. 1997, No. 88, item 553.

20 E. M. Guzik-Makurak, Transplantacja organdw, thanek i komdrek w ujeciu prawnym i krymino-
logicznym, Bialystok 2008, p. 225- 230.

21 In accordance with Polish law also art. 43 and art. 44 of the Act on retrieval, storage and trans-
plantation of cells, tissues and organs.

22 Wydziat Wsparcia Zwalczania Cyberprzestepezosci Biura Kryminalnego Komendy Gléwnej
Policji, Handel organami ludzkimi w Internecie [online]. Policja [Access: 2013-05-20]. Avail-
able at: http://www.policja.pl/pol/kgp/biurosluzbykryminaln/cyberprzestepczosc/73662.
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There is a need to create a comprehensive, robust set of controls which could explicitly
determine the legal nature of the dead body and globally recognize principles of trans-
plantation. In particular, it could require express consent and agreement between the
parties, indicating the amount of the payment for the donation, as well as a clarification
of the list of medical centers where one can make legal transplants. The criminals’activi-
ties would be greatly hampered. In addition, please note that banning anything seems to
be conducive to the development of crime, the most famous case being the example of
American Prohibition.

We are more afraid of mediating, excusing that with the possibility of unethical en-
richment at the expense of one person and the tragic position of the other. Using the
situation of a person with no possibilities, who is suffering or dying is unethical. We
disapprove less the direct exchange, although it also raises negative opinions. But why?
Does everyone have to be passionare altruists? Human nature is selfish and we will never
change it. Since ancient times we have used the maxim do u# des. Saving another person
by donating our organ and getting money should not surprise anyone. Finally, we need
to function without this organ and this has an impact on our health, our future way of
life, or our state of mind. The payment seems to be a fair solution with benefits all. Why
do I have to give something precious without getting anything in return?

One can ask oneself the question whether the phenomenon described above leads to
an erosion of human dignity. First of all, people should try to define this axiom. There
is no legal definition of the concept, which is a basis of modern systems and focuses on
the human being. With multiple ethical problems the definition of dignity as an absolute
value that characterizes the essence of humanity seems to be incomplete, and even fragmen-
tary. One cannot deny that dignity, as a value is intrinsic and inalienable, but it also seems
relative so its meaning is different for every human being. It is characterized by a certain
variability in perception, depending on the circumstances.

It is transformed with the changing of customs, with time passing, or with progress.
Indisputably, we find that it is the absolute in itself, placed on the top in the hierarchy of
human rights and at the same time a certain inner confidence of every individual about
their own essence, existence, and about a kind of pride for humanity. In my opinion
the actual manifestation of violating dignity is to prohibit the implementation of basic
constitutional rights etc. such as the freedom to dispose of one’s own body*. However, at
the same time, invalid treatment of the dead body causes the violation of the dignity of
the deceased. When people decide to sell their organs after death, they do not deprive

themselves of dignity, because dignity lies in the inner sphere, such as feeling respect

23 Preamble of the Universal Declaration of Human Rights, Act of 10 December 1948 includes
the following statement: Whereas recognition of the inherent dignity and of the equal and inalien-
able rights of all members of the human family is the foundation of freedom, justice and peace in the
world.
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etc. With specific, informed, unforced consent for something there is no deprivation of
dignity because there is no violation of the inside and the psychological relationship with
oneself is not changed in any way.

Problems or discrepancies always arise where we encounter ethical or moral layers,
because each person perceives reality in a different way, and assesses it in a different way.
So the matter of treating one’s own body is still controversial.

Reality enforces some actions from the legislator but it is impossible to satisfy each
individual’s expectations. Starting from the historical background, showing human at-
titudes towards the dead body through religious references and also discussing the con-
cept of human dignity and humans’rights to dispose of their own bodies, having regard
for the actual legal status, shows that treating individual elements of the body, such as
cells, tissues or organs in the category of things and applying property law to them has
practical sense, without taking away man’s dignity and humanity.

Issues affecting the difficult existential problems associated with life and death, faith,
cultural influences, traditions and communities always raise controversies and reason-
able doubts, and questions that are impossible to answer unequivocally and according to
the moral assessments and beliefs of all people, especially when new technologies and
achievements of civilization enforce specific mental and philosophical changes. The law
is an instrument which has to preserve justice and regulate, in a unique way, what people

consider valuable and, above all, respond to people’s needs.
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SUMMARY
Is my body my property?

'The aim of the study is to evaluate human body law protection system. The author analyse selected

issues related to the human body in order to evaluate it in its legal and ethical perspective. Present-

ing the topic the author refers to the Convention on Human Rights and Biomedicine and the
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Marus Pyazuc

IIpaBo cCOOCTBEHHOCTH HA IOMAIIHUX KMBOTHBIX

JKuBoTHBIE Ha BceM NMPOTSHKEHUU PA3BUTHS YEJIOBEUECTBA UTPAIH BaXKHYIO POJIb B JKU3HU
JIOICH, YAOBIETBOPSIA UX PA3INYHbIC TOTPEOHOCTH B IUIIE, OAEKIE, )KUIUIIE, JIEKapCTBaX
1 T.JI., IPHYEM C Pa3BUTHEM M YCIOKHEHHEM OOIIECTBEHHBIX CBSI3€l OTHOLICHMS, CBSI3aH-
HBIE C JKUBOTHBIMH, IIOCTETIEHHO CTAHOBIJIMCH MPEIMETOM IIPABOBOTO PErYJIHPOBAHUS.

B oTedecTBEeHHOM IpakJaHCKOM 3aKOHO/IATEIbCTBE HOPMBI, TOCBSIICHHBIC JKHBOTHBIM, T10-
SBWIIMCH ¢ TipuHsATHEM B 1994 1. nepBoit yactun 'K PO (I'paxnmanckuii konexc Poccuiickoit
@enepanun)'. Takoe BHUMaHHE CO CTOPOHBI 3aKOHOIATENSI MOJKHO OOBSCHHTH HE TOIBKO
pacimpeHreM cdepbl IpaskJaHCKO-IIPABOBOIO PETYIMPOBAHUS U BOBJICUECHHEM B OpOMUTY
IPaXXIaHCKOTO TpaBa HOBBIX OOBEKTOB, HO M OOLICH TEHACHLMEH MOCISIHEr0 NeCATUICTHS
B HaIpaBJIeHIN I'YMaHN3anuK rpasa. [1ono0HbIe MposIBIIeHUsI 00HAPYKHUBAIOTCS U B TPaKIaH-
CKOM, U B JIPYI'HX OTPAacisX MpaBa — YrOJIOBHOM, aIMUHUCTPATUBHOM, SKOJIOTHYECKOM H JIp.

B coBpemennom ['paxknanckom kogexce PD HeT mpsiMoro ykasaHwust, 4TO KHUBOTHBIX CJIe-
JyeT OTHOCHUTb K BeIllaM, OJHAKO, MOJIOKEHUE 3aKOHA O IPUMEHEHHH K )KMBOTHBIM ITPABUIT
00 umymiectse (1. 1 ¢1. 137 'K P®) o3Hauaet, 4To Ha HUX PaclpoCTPaHAETCs BEIHO-IIPABO-
BOW PEXUM U YTO, BCE-TAKH, OHU OTHOCATCS K BemaM. Taxke HeoOXOIUMO YUUTHIBATh, YTO
JKUBOTHBIC SIBJISIOTCS )KUBBIMU CYIIIECTBaMH, KOTOPbIE UMEIOT HEPBHYIO CUCTEMY. A TaKKe
OHU CIIOCOOHBI MCIIBITHIBATH UYBCTBA U 1aXKE AMOLMU. BCe 3T0 3acTaBIIseT 3aKOHOIATElIs BbI-
JENUTh UX B OT/EJBHYIO TPYIIY, @ UMEHHO TPYIIy OJYIIEBICHHBIX Belleil. 3akoHoaaTeb
CIEIMAbHO BBEI KOMIUIEKC crateit (ctareu 137, 221, 230, 241 'K PD), xoTopsIit momoraet
HaM OTJIEJIUTh UX OT OCTAJIbHOIO MHOr00Opa3us BeleH.

Taxxe HEOOXOIUMO OTMETUTH, YTO OTIMYUTEIILHOE CBOWCTBO JKMBOTHBIX TyBCTBOBATH,
HCHBITHIBATh OOJIEBBIC OLIYIIEHUS, TPUBEJIO K TOMY, YTO 3aKOHOZATEI0 MPHUIIJIOCh yCTaHO-
BUTH TPEOOBaHUS O HEJAOMYCTUMOCTH )KECTOKOI'O OOpaIlleHHs C )KUBOTHBIMH, ITPOTHBOpEYa-

ero npuHIMnaM rymanHoctu (m. 2 cr. 137 'K PO).

1 C3 PD 1994. Ne 32, C1. 3301.
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[Ipexne Bcero, XoTesnoch Obl OTMETHTH, YTO B CcT. 137 'K P® He ynomuHaeTcs TepMUH
domawnue, B otnmuane ot cT. 241 'K PO, rae npsimo yka3zaHo, 9TO BBIKYI BO3MOXKEH TOJIBKO
B OTHOILLICHUHU JJOMALTHUX TUTOMIEB. Takxke, CTOUT MOTYEPKHYTh, YTO JIOMAILITHUE KUBOTHBIC
HE TMOMAJIAloT MO IciicTBHE HOPM (eiepanbHOTro 3akoHa oT 24.04.1995 No 52-@3 O xuBor-
HOM MHpE’, i Ha HUX HE PaCclpOCTPAHIIOTCSI HOPMbI IPUPOIOPECYPCHOTO U SKOJIOTHYECKO-
T'O 3aKOHO/IATEIbCTBA 110 MX HMCIIOJIb30BAHUIO U OXpaHe. TakyKe Mbl MOXKEM 3aMETUTh, YTO
B TP JAHCKOM 3aKOHOAATEIbCTBE HET CIELHUAIbHBIX YKAa3aHNI Hac4eT X 000pOTOCIIOCco0-
HOCTH, YTO ITO3BOJISIET OTHECTH HX K CBOOOJHO 00paIaeMbIM BEIIaM.

OTHOCHUTEIBHO pErIaMEHTALUU MPUOOPETEHHs M MPEKPALICHUS MpaBa COOCTBEHHOCTH
OTMETHM, 4TO B [ paskaaHckoM kojieke PO conepkuTcs nX MCUepIbIBAIOIIHNIL iepeueHb (Tiia-
BHI 14, 15). OqHako HEOOXOMMO YUUTHIBATh CHEU(UKY TAKOW KaTErOpHU BEIel KakK KH-
BOTHBIC. BbIJI0 OBbI HE COBCEM ITPABUIIBHO PUMEHSATH K HUM B TIOJIHOW MEPe HOPMBbI, KOTOpPbIC
PEerIaMEHTUPYIOT 000POTOCTIOCOOHOCTh Hedicusblx Beled. IMEHHO 3TO CTallo MPUYMHON
TOT0, YTO 3aKOHOJATEIh BKIFOUMI B [ parknanckuii koneke PO crienmaibHble paBuia, pery-
JIUPYIOLIIE OCHOBAHUS IPHOOPETEHHSI TPpaBa COOCTBEHHOCTH Ha O€3HAA30PHBIX JKUBOTHBIX.
OnHako 3aKOHOAATENb HE OTPAHUYMIICS ATUM U IIPELyCMOTpeNl 0c000e OCHOBAHHUE U CIIELH-
QJIBHBIN TOPSIIOK TPEKpaNIeHus TpaBa COOCTBEHHOCTH HA )KWBOTHBIX NPH HEHA[IEKaIIeM
obpamienun ¢ HuMu (cT. 241 'K PO).

B Poccuiickoit Menepaiinyl ;KUBOTHBIC MPU3HAIOTCS 00BEKTOM T'PaXIAHCKHX TIPaB, uTO
MIOJTHOCTBIO UCKITIOYAeT WX y4YacTHe B IPaKIaHCKO-TIPABOBBIX IMPAaBOOTHOIICHUSIX B Ka-
yecTBe cyObekra. OHAKO )KUBOTHBIE MOTYT ObITh OOBEKTAMH PA3IUYHBIX I'PAXKTAHCKHX
IIPAaBOOTHOILECHUH, HE TOJBKO BELIHO-NPABOBBIX, HO M 00s3aTEIbCTBEHHBIX, HACIECICTBEH-
HBIX. Hanpumep, 3akoHOIATENh B paMKax 3aBEIaTeNIbHOTO BO3JIOKEHHMS MTPETyCMaTpUBaeT
BO3MOXKHOCTB O0(hopMIIeHHs 00SI3aHHOCTH T10 COACPIKAHHIO, HA/I30py U YXOJy 32 dKHBOTHBIM
(ct. 1139 TK P@?).

BBuiy npu3HaHHS KHBOTHOTO OOBEKTOM TpaKIAHCKHX TPaB MHBIC MOJNOXKeHHs [pax-
JAHCKOTO Koziekca PD Take MPUMEHSIOTCS MPH PEryJIMpOBaHUM OTHOLICHHUH IO MOBOAY
JKMBOTHBIX. JTO KacaeTCsl COBEPIICHHS Pa3HOOOPA3HBIX T'PayKIAHCKO-IPABOBBIX CHEIOK
(kyms-npomaxa, JapeHue, mepeBo3Ka, CTpaXxoOBaHUe )KUBOTHOTO), BO3MEILECHHUS Bpeaa, MpH-
YHUHEHHOTO JKU3HHU U 3/I0POBBIO TPAXK/AH, UX UMYIIECTBY ¥ UMYILECTBY APYTHX CYyOBEKTOB
IPa’kAaHCKOTO MpaBa.

B HacTosmiee BpeMsi CyObeKThI IPakKIaHCKOTO MpaBa BIAJICIOT CAMBIMH Pa3HOOOpa3HBIMU
JKUBOTHBIMH U 3]I€Ch HET CTPOTMX PaMOK B KOJMYECTBEHHBIX MJIM KaueCTBCHHBIX OTPaHHU-
yeHuH. JKUBOTHBIE KaK OOBEKT IPakIAaHCKUX IPaB MOTYT IIPUHAIIEKATh PA3IHMUHBIM XO-
3SUCTBYIOMINM CyObeKTaM (YHHTApHBIE IPEANPUITHS, YIPESKACHHS U T.JI.) Ha MIPaBe XO3sIi-
CTBCHHOTO BE/ICHUS WJIM OIEPATHBHOTO YNPABJICHUS, OJHAKO B OOJBIIMHCTBE CBOEM OHH

HAXoaATCA B COOCTBEHHOCTH rpaXxJaaH Ui FOPUANICCKUX JINLL.

2 C3 PD 1995. Ne 17, Cr. 1462.
3 C3 PD 2001. Ne 49, Cr. 4552.
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Hopwmsi I'paxknanckoro kojekca P®, persiaMmeHTHpYOIIKE TpaBa COOCTBCHHUKA Ha BilaJie-
HUeE, TOJb30BaHUE U PACTIOPSDKEHNE, PACTIPOCTPAHSIOTCS M Ha )KUBOTHBIX.

Bo n3bexkaHue prCKOB NMPU3HAHMS JKUBOTHBIX OECXO3SMHBIMH, COOCTBEHHHKY HEOOXO-
IUMO 0003HaYaTh CBOIO NMPABOBYIO MO3MLHUIO MEepe] TPETbUMH JINIAMH, U, KaK CIEACTBHE,
K COOCTBEHHUKAM YKUBOTHBIX TPEIBSIBISIOTCS TIOBBIILICHHBIE TPEOOBAHNSI BHUMATEIHHOCTH
U OCMOTPHUTEIBHOCTH, MPOSBICHHIO 3200ThI K CBOEMY MUMYILECTBY. [Ipy COOMIONCHNN ATHX
JIOCTATOYHO TPOCTHIX MPaBHJI, COOCTBEHHHK 3allUINacT ceds 0T MHOXKecTBa pobiem. [Ipe-
JKJIIe BCETo, ATO MOTepsl MMYIIECTBAa KaKk TakoBOro. Hu Juis koro He OygeT CEeKpeToM, uTo
MHOTHE JIOMAIIHUE )KMBOTHBIC IPHHOCST CBOUM BJIAJICIIBIIAM JI0CTaTOYHO BECOMBII MaTepu-
QJIBHBIA JTOXOJI, CJICIOBATENBHO, IIPH yTpaTe caMoi Bemy (e€ CTOMMOCTH), BIIaJeNel] aBTo-
MaTHYECKH TePSIET BBITOY OT MOJIb30BAHMS H PACIIOPSDKSHUS KAK CAMHMH KHBOTHBIMH, TaK
Y MIPOyKTaMH KMBOTHOBOJACTBA. [IpH npaBUILHOM COOJIOACHUH MeEp IO YXOAY U Ha/A30py
32 JKUBOTHBIMH, COOCTBEHHHK HE TOJIBKO OCYIIECTBIISIET CBOM TOJIT KaK BIIAICIIbIIA, HO TAKKE
numaeT ceds OOoNbIIei YacTh MpooieM, CBSI3aHHbIX ¢ TOTepeil JaHHOTO NMYIIEeCTBA.

OpnHako cielyeT pa3inyarb NepBUYHOE U BTOPUYHOE NPHOOPETEHNE IpaBa COOCTBEHHO-
ctu. K nepBHYHBIM OTHOCHTCS NPaBO COOCTBEHHOCTH HA HOGYI0 Bellb, T.e. mpuruioa. Coo-
CTBEHHHUK YXHBOTHOTO MMEET MPaBO Ha MPHILTOJ TPHHAUIEKAIIETO eMy )KHBOTHOro. Orpa-
HUYEHUSI HEKOTOPBIX KIIyOOB Ha MOJIy4eHHE IIOMETOB M IPUOOPETEHUE IpaBa COOCTBEHHO-
CTH Ha HUX HE UMEIOT IOPUANIECKOTo 3HaYeHust. BTopuuHOe nmpaBo cOOCTBEHHOCTH BO3HHU-
KaeT TOT/Ia, KOra )KUBOTHOE MTPUHAIIIEkKAIIO IpyroMy JHIty. [IpaBo cOOCTBEHHOCTH Ha TaKkoe
YKUBOTHOE MOYKHO IIPUOOPECTH HAa OCHOBAHHUH JIOTOBOPA KYILIH-MIPOJIaKH, TAPEHHS, APYTHX
JOTOBOPOB OTUY’KIEHHS, TOTYYUTh B HACIEICTBO.

OTHenbHBIM CiTydaeM NpHOOpETEeHHe NpaBa COOCTBEHHOCTH SIBISIETCSl MPUOOpETeHHE
rpaBa cOOCTBEHHOCTH Ha O€3HAJ30PHBIX KMUBOTHBIX. HEOOX0AMMO TOMHHTE, YTO Ha OCHO-
Banuu cT. 230 'K PO npaBo cOOCTBEHHOCTH HACTYIAECT Y JIMIIA, TOJJOOPABIIETrO JKUBOTHOE,
WK y JIHI, KOTOPOMY 9TO JKUBOTHOE OBIIIO MIepeJaHo Ha CONlepIKaHHe, TOTBKO M0 NCTEUSHUH
LIECTH MECSILIEB [10CIIE IOAAUH 3asIBJICHUSI O HAXOJKE B IOJHLIUIO WK OPIaH MECTHOIO CaMo-
ynpasienus. Ecnu 3asBineHne nogaHo He ObUIO, TPaBO COOCTBEHHOCTH 110 3TOMY OCHOBA-
HUIO BO3HUKHYTH HE MOXKET.

ITpaBo cOOCTBEHHOCTH MpEACTaBISIET CO00M CyOBEKTUBHOE IpaxJaHcKoe mpaBo. Ocy-
LIeCTBICHNE CYyObEKTHBHOIO TPa)KJAHCKOTO MpaBa MpeCTaBisieT co0ol coBeplLIeHHE KOH-
KpETHBIX IeHCTBUI ¢ peann3alyeil pu ’TOM BO3MOXKHOCTEH, COCTABIIIOIINX CYTh TAHHO-
ro mnpasa (Mepa BO3MOXKHOTO IOBEJCHUS YIPAaBOMOYECHHOIO JIMIA). B OT/IeNbHBIX ciydasx
CyOBEKTHBHOE TPAXKIAHCKOE TPABO MOXKET BBICTYNATh CPEIACTBOM 3II0yNOTpeOneHus. 3moy-
oTpeOIeHre MPABOM — 3TO 0COOBII THIT TPaXKTAHCKOTO MPABOHAPYIICHHS, COBEPIIAEMOTO
YIPaBOMOYEHHBIM JIMIIOM IPU OCYIIECTBICHUH UM ITPUHA/IJICIKAILETO EMY TpaBa, C UCTIOJb-
30BaHHEM HEJI03BOJICHHBIX KOHKPETHBIX (JOPM B paMKax JO3BOJICHHOTO €My 3aKOHOM 001Ie-

T'O THIIa IIOBCACHUA.
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[Tpn peanm3amyy CBOMX IpaB, B OTHOIICHUH XMBOTHBIX, JHIO JODKHO ITOHUMATb, YTO
OHO HE UMEET IPABO KECTOKO 00panaThes ¢ HUMHU. K coxkaneHHIo, B 3aKOHO/IATECTBE YeT-
KO HE IPONHCaHbl PAMKH KaK TaKOBOTO, JKECTOKOTO OOpallleHHs C >KUBOTHBIMH, ITOITOMY
KaX/IbIi TaKOH ciydail MHIMBHIyaneH. TakiuM 00pa3oM, TIOIydaeTcs, YTO KX bl YeIOBEK
IIPU OCYLIECTBICHUH CBOHX IIPaB, PYKOBOJCTBYETCSI B OCHOBHOM HE 3aKOHaMH, & HOpMaMHu
MOpaJii, HPaBCTBEHHOCTH M T'YMaHHOCTH, @ B OTHOLICHUU JITAHHBIX KATETOPHHA Y KaXKI0TO
YeJI0BeKa CBOM NPECTABICHHUSI.

OO0mIen3BeCcTHO, YTO, KaK MPABHIIO, HOPMBI MOPAJIH HE MPEICTABILIIOT IS TIpaBa Mmpak-
THUYECKOT0 3HAYCHUS, HO, HECMOTPS Ha KaKylleecs pa3rpaHudeHue MpaBa U MOPaJH, HpaB-
CTBEHHBIE OCHOBBI OOIIIECTBA BCE YK€ HAXOST TOUKH MEPECEUEHHs C IPaskIaHCKUM IIPABOM.
Ipu perymupoBaHUY OTHOIIECHHUH, BHICTYIIAONIMX MPEIMETOM I'PaKIAHCKOTO TpaBa, 3aKo-
HOZATEI0 He 000MTHCH O0€3 HPaBCTBEHHBIX OPUEHTHUPOB, IIPUHSATHIX B OOILECTBE, YTO U Ha-
1o cBoe oTpaxkenue B cT. 137 'K PO.

Ecnu MBI paccMaTpuBaeM HETOCPEICTBEHHO OCHOBaHHS MPEKpaIleHNs IpaBa COOCTBEH-
HOCTH Ha JIOMAIIHUX )KUBOTHBIX, TO MBI MOJKEM BBIJICJINTh HECKOJILKO OCHOBAHUIA:

— MpaBO COOCTBEHHOCTH NPEKPAIIACTCs B CBSI3M C I'MOEIBIO )KUBOTHOTO. B manHOM
cirydyae 3a COOCTBEHHHKOM OCTAeTCs MPAaBO COOCTBEHHOCTH HA TEJIO MOTHOIIETO JKH-
BOTHOTO, OH HIMEET MPaBO MOCTYNUThH C HUM 10 CBOEMY Pa3yMEHUIO U B paMKax, yCTa-
HOBJICHHBIX 3aKOHOJATesJbCTBOM. Hampumep, caenars dydeno. Bompocs! 3axopone-
HUS )KUBOTHBIX B Poccuu 1Ioka He pelieHbl ¥ JOJDKHBI pacCMaTPUBAThCS ¢ TOUKH 3pe-
HUS COOTBETCTBHSI CAHUTAPHBIM HOPMaM U TpaBHiiaM OJIaroyCcTpoicTBa TEPPUTOPHIA;
— crarbs 236 'K PO npenycmarpuBaeT 0TKa3 oT npaBa COOCTBEHHOCTH, KOT/Ia MPax-
JIAHUH MOXKET OTKa3aThCsl OT IPaBa COOCTBEHHOCTH Ha TIPHHA/IIeKAIIIee eMy UMYIIle-
CTBO, OOBSIBUB 00 3TOM JI0O COBEPIIUB JIPyTUE CHCTBHUS, ONPEICICHHO CBUICTEIb-
CTBYIOLINE O €r0 YCTPaHEHHHU OT BIIAACHHS, ONb30BaHMS U PACHOPSHKEHHS HMYILe-
CTBOM 0e3 HaMepeHHMs COXPAHUTh KaKue-InOo Ipasa Ha 3To MymniecTBo. Ho oTkas ot
MpaBa COOCTBEHHOCTH HE BJICYET MPEKPAIICHUS MTPaB U 003aHHOCTEH COOCTBEHHHUKA
B OTHOIICHHWH COOTBETCTBYIOIIETO MMYIIECTBA A0 MPHOOPETECHUs MpaBa COOCTBEH-
HOCTH Ha HEro APYruM JMmoM. T.e. Jaxe, eciy XO3sIMH COOAaKU HEIBYCMBICIICHHO
BBIpa3WJl CBO€ HAMEPEHHUE OTKA3aThCsl OT MpPaB Ha JKUBOTHOE, BHIYCTUB COOAKy Ha
VIHILY, HOXOPOCHB €€ B MPUIOT, 9TO HE SBISIETCS FOPUANIECKI 3HAYUMBIM JIEHCTBHEM.
IIpaBo, a TaBHOE, 00S3aHHOCTH, B TOM YHCIIE ¥ HECTH OpeMst CoiepKaHHsI JTaHHOTO
JKUBOTHOTO, JISKUT Ha XO3SMHE J0 TEX IOp, IMOKa MPaBO COOCTBEHHOCTH HE MpHO0-
peTeT Apyroe JIHLO;

— Jpyrue Hamboliee paclpoCTPaHEHHBIE CIIOCOOBI MPEeKpameHus IpaBa COOCTBEH-
HOCTH — 3TO OTUYXJICHUE XMBOTHOTO IO PAa3JIMYHBIM JIOrOBOpaM (KyIUIS-TIpOAaxKa,
JTAPEHHS U TIP.);

— B ITOCJIEHEE BPEMsI CTalia IIPUMEHSTHCS KOH(PHUCKAIINS )KUBOTHBIX, KaK IMYIIIECTBA,

32 JIOITM U 110 JPYTHM 00513aTelIbCTBAM;
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— penKo, HO MHOIZAa NMPHUMEHSCTCS PEeKBU3UIMS, KOTZa, HalpUMep, MPpHU SMHIECMUN
JKUBOTHBIX M3BIMAIOT JJISl TIOCJIEYIOIIEro YHHUTOKEHHS C BHIIUIATOM BlIa/IeNblly Jie-
HEXHOM komneHcaluy. Takast peKBU3UIMS IPOBOIMIIACE, HALIPUMED, KaK OfIHA U3 Mep
OGOpBOBI CO CBUHBIM TPHIIIIOM HIIH KOPOBBUM OCIICHCTBOM;

— cymectByer Takke crarbs 241 'K PO, npenycmarpuBaromniasi BEIKYI JOMAITHETO
JKMBOTHOT'O IIPY HEHAJUIEXKAIleM OOpaICHUH C HUM.

B coorBerctBum co ct. 209 'K PD coOCTBEeHHHUK MO CBOEMY YCMOTPEHHUIO MOJIB3YeTCs
MMYIIECTBOM, T.€. JIMLIO CAaMOCTOSTEIbHO OIpeJeIsieT HalpaBleHHe HMCIOIb30BaHus (Ha-
3HAYEHUs) UMylecTBa. KOHEUHO, 9TO BOBCE HE O3HAYAET, UTO BIIAJIEIICL] XKUBOTO CYILECTBA
BITPaBe IMOJIL30BATHCS MM KaK dyuie y200HO, TOCKOJIBKY JKUBOTHOMY B PE3YJbTaTe TAKOTO HC-
TIOJTE30BaHMS MOTYT OBITH MPUYMHEHBI (PU3NIECKUE CTPaJaHus, a 9TO yXKe HapylIaeT Tpedo-
BaHus cT. 137 'K PD u o3Hauaet 310ynorpedieHne CyObeKTUBHBIM I'PaskAaHCKUM IIPABOM.
OnHako JOCTaTOYHO TPYAHO OIPEAETUTh IPAaHHIBI MPAKTUUECKOTO Ha3HAUEHHs KOHKpeT-
HOTO XMBOTHOTO B 3aBUCHMOCTH OT €r0 €CTeCTBEHHBIX cBOMcTB. IIpennaznauenue (1enb
HCIIOJIb30BAHU) )KUBOTHOIO HE MOTYT OBITH ONPEAEICHbI CAMUM BIIAJICNIbLEM, BEb Ha3Ha-
YEeHHE MOJIb30BaHUS BEIIbIO — 00BEKTHBHO, H0O CBSI3BIBACTCS HE C KOHKPETHBIM ITPEAMETOM,
KOTOPBIH CEroJHs NCIOJIb3YETCs TaK, a 3aBTpa MHaue, a C IeJIbIM KJIACCOM SBJICHUI; OHO BO-
BCE HE 3aBUCUT OT BOJI U CO3HAHMS OTJEIBHOIO YEJIOBEKA, a (POPMUPYETCS XO3SHCTBEHHOM
MIPAKTHKOH, TOATOMY €TO HElIb3sl CUNTaTh CyObEeKTHBHBIM. Ecin ycMoTpenne coOCTBEeHHHKA
(MM TIOJTB30BATelIs) BCTYIAET B MPOTUBOPEUUE C OOMIEPUHITHIMY B3IISIIAMU Ha LeITh HC-
10J1b30BaHUs BEIH, TO Mbl HIMEEM JIEJIO C UCIIOIB30BAaHUEM )KUBOTHOIO HE 110 HA3HAUCHHUIO,
YTO BIICUET 3a COOOH CaHKLHUH.

Takoke He CTOUT 3a0bIBaTh, YTO COOCTBEHHHK 00s3aH IIOHUMATh, UTO B CIIyYae HAPYIICHUS
[IpaB IpaXklaH MPH OCYIIECTBICHUU [IPAaBOMOUNM COOCTBEHHUKA HA KUBOTHBIX, OH 00s3aH
HECTH OTBETCTBEHHOCTb. Tak, HalpuMep, MOCKOJIbKY COZIepKaHHe KUBOTHOTO UMEET CBOIO
crienuuKy, COOCTBEHHUK (HAHMMATEIb), B COOTBETCTBHU €O CT. 30 JKuumuiHoro Koaekca
P®* 06s13aH cobroaTh MpH TOM IpaBa M 3aKOHHbIE HHTEpeCkl coceneil. Hapyiuenue ycra-
HOBJIEHHBIX 3aKOHOM TIPEJETIOB OCYIIECTBICHUS MTpaBa COOCTBEHHOCTH HA JKWJIOE MOMeLIe-
HUE BJICUET NMPUMEHEHHE K COOCTBEHHUKY I'PaXkIaHCKO-IIPABOBOI OTBETCTBEHHOCTH B BHJE
JIMILICHUS TTpaBa cOOCTBEHHOCTH Ha xuitoe nomerneHue (ct. 293 'K P®D). Taxxe B poccuii-
CKOM TPaKTHUKE, MOXXHO HaWTH MHOXECTBO ITPUMEPOB TOMY, UTO €CIIH KUBOTHOE (OOBIYHO
000HbIe MHIMACHTHI IPOUCXOHUT C COOaKaMK) IIPHYHHIIIO BPEJ 30POBBIO TPpaXkJaHUHA,
TO OH BIIpaBe NOTPeOOBATh y COOCTBEHHUKA )KUBOTHOI'O BO3MELIECHNSI UMYIIIECTBEHHOTO Bpe-
Ja, CBSI3AHHOTO € MTOBPEXIeHHEM 310poBbs (§ 2 maBbl 59 I'K PDY), n koMITEHCAIIMH MOPAITh-
Horo Bpena (§ 4 rmaser 59 'K PO).

MoHO czienaTh BBIBOJ UTO, UTO 3aKOHOAATEIBHOE PETYINPOBAHNUE OTHOIIECHUH 110 IIOBO-

Ay )KUBOTHBIX ceifuac HaXOIUTCS Ha HAYaIbHOW CTaIUH CBOETO pasBuUTHA. Bonbmm marom

4 C3PD 1995. Ne 1 (u. 1), Cr. 14.
5 C3 P®D 1996. Ne 5, Cr. 410.
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B PELICHWH 3TOTO BOIPOCA CTAJO MOsBIEHHE B | pakmaHckom komekce PO crmennambHBIX
HOPM, MTOCBSAIICHHBIX JKUBOTHBIM. OIHAKO 3TOTO HEIOCTATOYHO, M MHOXKECTBO OTHOIICHHUH,
BO3HHUKAIOUIUX B 3TOH cdepe, ocTaroTcs 6€3 He0OXOAUMOr0 IIPAaBOBOIO PETyIUPOBAHHUS, UTO
JeTaeT COOCTBEHHHKA YSI3BUMBIM B CBOEM IpaBe.

CrouT 3aMETHTh, YTO MOIBITKH PABOBOH peryiaMeHTallni OTHOIIICHNH, CBA3aHHBIX C KH-
BOTHBIMH, IPEANIPUHUMAIHICH eliie Bo BpemeHa Coserckoro Coro3a, HO TpeOoBaHUS 3aKOHO-
JIaTeNIbCTBA OCTAIUCEH 03 TOIDKHOTO MPAKTHYECKOTO MPUMEHEHHUS.

B HacTosiee BpeMs B psifie TaKUX €BPOTIEHCKHUX cTpaHa, Kak [ epmanust, ABctpus, [lIBeii-
Hapusi, CylieCTBYIOT COOTBETCTBYIOIIHME CICHUAIBHBIC 3aKOHBI, IPHYEM HYKHO OTMETHUTb,
YTO aKTHBHAS 3aKOHOJATEIbHAs AEATEIbHOCTh B JaHHOH cdepe HaOmOgaeTcs U B CTpaHax
OIIIDKHETO 3apyOeKbsl.

ITpoGneMa MpaBoOBOrO PEryJIUPOBAHUS COOTBETCTBYIOLIMX OTHOLIECHUH 00yCiIOBIEHA He-
CKOJILKUMH TipuurHamu. [Ipexie Bcero — 3To OTCYTCTBHE SMHOM 3aKOHOATEIBHOM 0a3bl.
WHO# nprYrHON BBICTYIIAET TO 00CTOSTEIBCTBO, YTO PELICHHE BOPOCOB, CBSI3aHHBIX C Bia-
JICHHUEM, TI0JIb30BAHUEM M PACIIOPSHKEHHEM KUBOTHBIMHU, B HACTOSAIIECE BPEMs OCYILIECTBIISI-
eTcs Ha ypoBHE CcyObekToB P® n MecTHOro camoyrpasieHus. [Ipauem He Bce BOCIOINB30-
BaJIMCh CBOMM IIPAaBOM 3aKOHO/ATEIbHON MHUIIMATHUBEI B 3TON 00IaCTH, A2 M IPUHATHIC MU
HOPMAaTHBHO-IIPABOBBIE aKThl OTINYAOTCS IIPOTHBOPEYUBOCTBIO U HE HOCAT KOMILICKCHOTO
Xapakxrepa.

Hu g xoro He cekper, 4To ceifyac CTaHOBHUTCSA 0CO00 MOIYISPHBIM COAEp)KaHHE pa3-
HOOOPA3HBIX IK30THUECKUX JAUKHUX KUBOTHBIX. TaKue »KHBOTHBIC OCTAIOTCS BOOOILE 6He 3d-
KOHA, TIOCKOJIbKY TIOTHOCTBIO OTCYTCTBYET KaKoe-TH00 MPAaBOBOE PETYIMPOBAHUE X IPHOO-
peTeHUs, COAEPKaHNS U OTUYKJICHHS.

JKuBOTHBIE SBISAIOTCS 00OBEKTOM I'PAXKIAHCKUX TpaB, CICJOBATEIbHO, U COOTBETCTBYIO-
1e OOIIeCTBEHHBIC OTHOIIECHUS IOJKHBI PETYJINPOBATHCS Ha (heiepalbHOM YPOBHE HOpMa-
TUBHO-TIPABOBBIM aKTOM, BKJIIOYa€MbIM B CUCTEMY HCTOUHHKOB I'PaXkKIaHCKOTO TpaBa.

[Monoxenust ['paxknanckoro xonexca PO B 001ieM Buie ycTaHABIMBAIOT NpaBa U 00sI3aH-
HOCTH BIIaJIeblla, 0€3 COOTBETCTBYIOIIECH KOHKpETH3aluy. B HacTosmee Bpemst s 00ib-
LIMHCTBA BJIAJIENBIEB KUBOTHBIX (KaK I'PaKAaH, TaK M IOPUIMYECKHX JIMI) COJAepKAHUE
npaB ¥ 0053aHHOCTEH sBIIsAETCS a0CTpakTHBIM. [IproOperas )kuBoTHOE, OyIy1IHii BiIajesell
JKMBOTHOTO JIOJDKEH peajibHO ce0e MPeCTaBIsATh, CMOKET JIM OH NMPELOCTaBUTh JKUBOTHO-
My HEOOXOIMMBIE YCIOBHS COEPKAHMS, M KaKre TPABOBbIC MOCIEACTBHS CBSI3aHBI C ITHM.
B ciydae npuHATHS €JMHOTO aKTa, B HEM JIOJKHBI OBbITh KOHKPETHO IIEPEYHCIICHBI TE NpaBa
1 00513aHHOCTH, KOTOPBIE BO3JIATAIOTCS Ha JIUIIO, Ubsl ACSATEILHOCTH CBSI3aHA C COEPKAHIEM
1 pa3BeIecHUEeM KUBOTHBIX.

Vcxonst U3 BCero BBIICTICPEUUCICHHOTO, MOYKHO CJIeNIaTh BBIBOJ, YTO MPUOOpETEHHE Mpa-
Ba COOCTBEHHOCTH Ha JKMBOTHBIX B HAIllei CTpaHE BOMPOC JOBOJBHO MpocToil. Eciu 06xo-
JIATH CTOPOHOH IOPUINYECKYIO COCTABIIIFOLIYIO, TO SIBHO HAOIIONAETCS, YTO OOJBIIHHCTBO

JKHUBOTHBIX l'[pI/IO6p€TaCTC$[ 0e30 BCAKHX JOKYMCHTAJIbHBIX HOL[TBep)KJ_'[eHI/Iﬁ (I/ICKJ'[IO‘{aSI
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MIOPOIUCTHIX KUBOTHBIX), JINOO OTAAIOTCS 0€30 BCSKMX MaTepUalbHBIX MOoIpeHuit. Yto,
B 00IIEM-TO, ¥ TIOHATHO, MIOCKOJIBKY, KaK MPaBIJIO, B HAIIel CTpaHe HUKTO HE CTPEMHUTHCS
oTOuparTh )KUBOTHOE y Biajenblia. OAHAKO IIPU BCEM IPU TOM IIpaBa COOCTBCHHUKA SIB-
JISIFOTCSL €AW eHHbIMU, TO €CTh TIOCTOPOHHEE JINIO HEe BIPaBe HAHOCHTH BPEJ )KUBOTHOMY,
HE3aKOHHO IMPHCBAaWBaTh €r0 M TOMY IOJOOHOE. DTO HAXOIUT CBOE OTPAKEHHUE, IPEKIe
Bcero, B I'paxxnanckom konekce Poccniickoit @enepanyu. I1ockonbKy )KHBOTHBIE OTHECEHBI
K BelllaM, TO COOCTBEHHMK pealin3yeT BCe MpaBa U 00S3aHHOCTH CBSI3aHHBIC C 00IajaHneM
JTAHHOU BEIIHIO.

TaxKe U3BECTHO, YTO XKUBOTHOE HEOOXOAUMO COIEPIKATh €KEJHEBHO (KOPMUTH, oOecIe-
YHMBaTh HAIEKAIIYI0 MEIULIHCKYIO IOMOIIb | T.1.), TO €CTh COOCTBEHHHK HECET PACXOIBl,
CBSI3aHHBIC C BIIAJCHHEM TaKOM BEHIBbIO €XKEITHEBHO, YTO MOBBIMAET e€ HeHHOCTh. Cyib-
0a orcusoll BEIM JIEKUT LIEIMKOM Ha YCMOTPEHMH Biajenbua. K coxanenuio, Ipu kpaxe
JKUBOTHOTO, ¥ €CJIM OHO HE COJCPIKUT CIICHHATbHON MeTKH (Kiieiima), 1100 KaKux-TO OT-
JIMYUTENBHBIX TPU3HAKOB, COOCTBEHHUKY Oy/IeT O4YeHb CIOKHO TOKA3aTh CBOE MTPABO Ha JKH-
BOTHOE. YBBI, [I0Ka 3aKOHOAATENIb HE MOXKET NPEIOKUTh PEelleHue 3ToH npobdiaemsl. Uto,
€CTECTBEHHO, SIBIISICTCS] HETIPABWIIBHBIM, BEAb 3TO CTaBHT IO yAap camy CyTh IpaBa coO-
CTBEHHOCTH, @ UMEHHO — €TI0 HEITPUKOCHOBEHHOCTb.

ITo noBoxy nuiieHUs NMpaBa COOCTBEHHOCTH MOXKHO BBIPA3UTHCSI JOCTATOUHO KPAaTKo,
ecyu COOCTBEHHHK OyneT coOMoaaTh X0Ts Obl HEOOXOMMBIE TPEOOBAHUS TI0 YXO.LY, COAEP-
JKaHUIO M HAJI30pY 32 )KMBOTHBIM, BEPOSTHOCTH JIMIICHHS €ro mpaBa OyJIeT MpakTHYeCKH
HCKJIIOUCHA.

TocymapcTBo npuiiaraeT Bce yCHIIHsL, YTOObI COOCTBEHHHK YyBCTBOBAJ ce0sl B yCTOHYNBOM
TIOJIOXKEHHH, BE/Ib YeM OOJIbIIIe MBI OyZIeM 3HATh O CBOMX IIPaBax, a HeA0OPOCOBECTHBIE JINY-

HOCTHU — 00 00513aHHOCTSIX, TeM OoJiee caaujerHbim OyaeT JUIs BCEX TPaBO COOCTBEHHOCTH.

buorpaduyeckas aHHOTALUA:
Mapus Pynsuc — MpkyTckuil rocynapcTBeHHbI yHUBepcUTeT, IOpuaudeckuii HHCTUTYT,
OTJETIeHNe MEXIyHapOZHOTO TpaBa. Haydnble MHTEpechl: MeXIyHapOAHOE MyOIHYHOE

1 YaCTHOC IIPaBoO, 'paKJaHCKOEC MMPaBO, CPABHUTEIILHOC MMPABOBCACHUC.

SUMMARY

The pet ownership
The study aims at an evaluation of the pet ownership in the Russian civil law system. The author
analyse that particular example of ownership, its subject and object with a special emphasis on
the withdrawn.

Keyworps: pet ownership, civil law, withdrawn
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AnarEil HoBukos

HacnenoBanue no 3akony B Poccuiickoin ®deaepanuu.
OuepeaHOCTb NPU3BAHUSA HACIEIHUKOB 110 3aKOHY

B Poccuiickoit denepanun, Kak 1 B JPyruX CTpaHaX pOMaHO-T€pPMaHCKON IPABOBOU CEMbH,
HACJIe/IOBAHUE TIPOUCXOAUT TIO JABYM OCHOBAHMSM: IO 3aBCIHIAHUIO M 10 3aKOHY. JTO 3Ha-
YHT, YTO HACJEIHUKHN MPU3BIBAIOTCS K HACJIEAOBAHUIO 110 PA3HBIM NPAaBUJIAM MPH HATUUUU
3aBEIIaHUS U MPHU ero OTCYTCTBHHU. IIpuopuTeT OTHaeTcs HACleMOBAHUIO MO 3aBEHIAHUIO.
Hopwmbl 3akoHa, ycTaHaBIMBAIOIIUE KPYT HACICTHUKOB 0 3aKOHY, IPEAHA3HAYCHBI ISl BOC-
MIOJIHEHUS OTCYTCTBYIOILEH BOJIM HACIIE01aTEs IO PACIOPSHKEHHIO CBOUM UMYILIECTBOM Ha
ciryyait cmeprtu. [TosTomMy HaciienoBaHuE MO 3aKOHY CIIYKHUT JIOTIOJIHEHHEM K HACJIEIOBaHUIO
110 3aBEIIAHHIO U, 110 00IEMY MPAaBUIY, UMEET MECTO JIMIIb HACTOJIIBKO, HACKOJIBKO OHO HE
ycTpaHeHo 3asemianueM. [IpoTnBonosnoxkHas Touka 3peHus UIMeIa MECTO U B JIOPEBOJIIOLHU-
OHHOU IIPaBOBOM MBICIIH', U B COBETCKHUII IIEPHOI. 37€Ch IIPOSIBIISLICS IPUHIIKIT CPEIHCBEKO-
BOTO €BPOIEHCKOT0 nipaBa — solus Deus facere heredem potest, non homo.
HacnenoBanue 1o 3akoHy UMEET MECTO:

— KOrJa Hacienaonarenb He octaBmi 3aBemanue (a63. 2 ct. 1111 'K PO - I'paxnan-

ckuit kogexe Poccuiickoii @enepanun);

— KOTJIa OCTaBJICHHOE UM 3aBellaHue ObLIO NMPH3HAHO HeleHCcTBUTENbHBIM (cT. 1133

'K PO);

— KOT/Ia IO 3aBEIaHMIO 3aBelllaHa JIMIIb YaCTh UMYIIECTBA, & YACTh HACJICACTBEHHOTO

MMYIIECTBA OCTaIach He3aBelanHoi (a03. 2 ct. 1120 'K P®). B Poccuiickoit Deje-

palyy He IeiCTByeT N3BECTHBIN PUHINT — semel heres semper heres,

— KOTJia HACJEIHHUK WJIM HACJICJAHUKHU MO 3aBEUIAHUIO0 YMPYT paHbIIe MM OJHOBpE-

MeHHO ¢ Hachenoaarenem (1. 2 ct. 1114 TK PO, . 1 cr. 1116 'K PO);

1 A.A. BamumakoB, bbimb unu He Obinb NOHAMUI 3A6EUAMeTbHO20 OMKA3A 8 PYCCKOM 3AKOHO-
oamenvcmse, Cankr IlerepOypr 1901, C. 91.

2 B.U. Cepebposckuii, Quepku cogemckozo nacieocmeenno2o npasa, Mzopanmnsie mpyost no
HacredcmeeHHoMy u cmpaxogomy npasy, Mocksa 2003, C. 52.
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— ©CJIM HACJICIHUK I10 3aBEIIAHHIO — IOPUIMYECKOE JINIO, — HE CyLIECTBYET Ha JCHb
OTKPBITHUSI HACNIECTBA MJIH MO0 WHBIM MPUYMHAM HEe MOXKET OBITh MPU3BAHO K HACIE-
CTBY (HampuMep, HHOCTPAHHOE IOPUAMIECKOE JTUIIO, OCYIIECTBISIONIEE ACATSIBHOCTD,
SIBHO IPOTHBOPEYAIIYI0 OCHOBaM IpaBornopsiaka B Poccuiickoit denepanun) (a63. 2 1.
lcr 1116 TK PO, ct. 1193 TK P®D)?;

— ©CJIM HACTICJIHUK IO 3aBEIIAHUIO OTKAKETCS OT MPUHATHS HACIESACTBA O€3 yKa3aHus
HacJIEAHUKA 10 3aKOHY WM 3aBEIIaHUIO, B TOJb3Y KOTOPOTO OH OTKA3bIBaeTCs (CT.
1157TK PO, . 1 ct. 1158 T'K PD);

— ©CJIM HaCJIeHUK I10 3aBEUIaHUI0 He mpuMeT HacnencTso (ct. 1152 'K PO);

— ©CJIM HACJIEHHK 10 3aBELIaHHIO, IOCIIE €r0 COBEPIICHHS, OyIeT MpHU3HaH HeI0CTOM-
HbIM HacieqHukoM (1. 1 ct. 1117 T'K PO).

Ipu HAaCcIEMOBAHHH 1O 3aBEIIAHHIO 3aBEIIATENIb CBOUM PACIIOPSDKEHUEM CYKAeT HITH pac-
LIMPSET JKeNAaTeNbHBIH eMy KPyT HAcJIEeJHUKOB, 10 CBOEMY YCMOTPEHHIO ONpeeNnseT J0JIN
YKa3aHHbBIX B 3aBEIIaHUH HACIEIHUKOB. KpyT jke HAaCIeTHUKOB MO 3aKOHY, KaK W MPUYUTa-
IOIKECs UM JIOJH HACJEACTBA, HAMPOTHB, TOYHO U MCYEPIIBIBAOIIE Ha3BaH B 3akoHe. [1of-
YEepKHEM, YTO TPH YCTAHOBJICHHH Kpyra HACIICIHHKOB I10 3aKOHY 3aKOHOJIATENIb MCXOIWUT
13 TPE3yMITIHU O Haubosee BEpOSTHOM Kpyre JIMIL, KOTOPBIX HACIIeN0AaTeNb IPU3Bai Obl
K HACJICZI0OBAHUIO",

B ocHOBY Tako# Mmpe3yMIINH 3aKOHOAATENb MOJIOKWI MPUHINI OHOJIOTHYECKOTO POJI-
cTBa. POICTBO onpenenseTcs Mo aunusM U CIenetsim.

Po/ICTBO, CBA3aHHOE C MPOUCXOKICHUEM OJIHOTO JIUIA OT IPYroro, Ha3bIBAIOCH POJICTBOM
110 TIPSIMOM JINHHH, KOTOPOE MOAPa3AeIsIIOCh Ha:

— HHUCXOJSIINX POACTBEHHHKOB TI0 MPSMOHN JMHHH, T.€. TMPOUCXOMSIIMX OT OJHOTO
JIMIA: ChIH, BHYK, IPABHYK;

— BOCXOAAIINX POICTBEHHUKOB IO MPSIMOH JIMHHH, T.€. OT KOTOPBIX MPOU30IIIO AaH-
HOE JIMIO: OTell, AeJ, MPaae.

Po/ICTBO, CBSI3aHHOE C MTPOUCXOKACHHEM OT OOIIEro Mpe/Ka, HO He OJHOTO JIHIA OT APY-
TOT0, Ha3bIBAJIOCH POJCTBOM 110 OOKOBOMW JIMHUH: OpaThs, CECTPHI, AIIH, TETH, INIEMSIHHHKH,
TUTEMSTHHHIIBL.

CreneHb pONCTBA CIEAYEeT ONMPEACNATh YUCIOM POXKACHHH, KOTOPhIE OTACNSIOT OJHO
JMLO OT Apyroro. PojkieHne caMoro Hacieqoxarelisi B 3TO YMCIO He BXOoAWT. Hampuwmep,
POIUTENN M JIETH HAXOMSATCS B MEPBOW CTENEHW POJCTBA, TaK KaK MEXIy HET HUKOTO W3
POICTBEHHUKOB, OTICISIONINX UX JPYT OT japyra. Jlen, 6abka 1 BHYKH HAXOISITCS BO BTOPO

CTCIICHU POACTBA, TaK KaK MCKY HUMU CTOUT POAUTEIIb JICTCH.

3 A.IL Ceprees, IO.K. Toncroii, pexn., I pasxcoarckoe npaso. Yueonux. ¢ 3 m., t. 3., 4 - e usoanue,
nepepabomantnoe u dononnenroe, Mocksa 2006, C. 646.

4 B.U. Cepebposckuit, Ouepxu cogemckozo nacieocmsennozo npasa, C. 78; M.B. Topnon, Ha-
cnedosanue no 3akony u 3asewanuro, Mocksa 1967, C. 17.
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B 3aBHCHMOCTH OT CTETIEHH POJICTBA 3aKOH ONPeeIIsIeT NOPSAO0K IPU3BAHMUSI POACTBEHHHU-
KOB YMEpIIETo K HacIeACTBY. POJICTBEHHHKH HACTIEIOIATeNs BBICTPOSHBI B IIECTh OUepeeH.
Bce poacTBeHHUKH OTHOW CTETEHU POJCTBAa OOBEIUHEHBI B OJIHY O4epe/b U BIPaBe MOJy-
YHUTH JOJIIO HACJIEICTBEHHOTO NMYIIECTBA, PABHYIO IOJISIM IPYTHX HACICAHUKOB.

Hacnennuku mepBoil odepenn, HACIESIHUKU CEIbMOM M BOCHMOW OUepEeIyl SIBISIOTCS
MO0 CBOMCTBEHHMKAMU Haclienoaarelis (epeKuBIINN Cynpyr), TH00 JIMI[aMH, HEe CBSI3aH-
HBIMH C YMEPIIUM POJCTBEHHBIMH Y3aMH, KOTOPBIM 3aKOH NMPHUAAET MPABOBOE 3HAYCHUS IS
MIPU3BaHUS K HACIEACTBY. ECIM U0 SIBISETCS TaKUM POICTBEHHUKOM, HAIPUMeEp, TPOIO-
POIHBIM OpaToM HacleA0IaTeNs, TO OHO HaclexyeT oo kak cynpyr (1. 1 ct.1 142 'K PO),
100 Kak HeTpynocnocoOHbIi mwxkauserer (. 3 1148 'K PO).

OTHOCHTENBHO YCHIHOBICHHBIX JIETeH 3aKOHOIATEIh MPSIMO OIPENIeIIseT, YTO IPH HacIe-
JIOBaHHMH IO 3aKOHY YCHIHOBJICHHBII M €ro MOTOMCTBO C OJHOH CTOPOHBI, 1 YCHIHOBUTEIb
1 €ro POACTBEHHUKH, C IPYTOH, MPUPABHUBAIOTCSA K POACTBEHHHKAM IO MPOUCXOXKICHUIO
(xpoBHBIM poncTBeHHUKaM) (cT. 137 CK P® — Cewmeiinblii konekc Poccuiickoit @enepannn).
[To obmemy npaBuily YCHIHOBICHHBIH M €r0 TOTOMCTBO HE HACIEAYIOT 10 3aKOHY IOCIe
CMEpTH POIUTENICH YCBIHOBIEHHOTO M APYTHX €r0 POACTBEHHUKOB IO MPOUCXOXKICHHUIO,
a POIUTENN YCHIHOBICHHOTO U JIPyTHe €ro POACTBEHHHKH II0 MPOHCXOKACHHUIO HE Hacie-
JYIOT TI0 3aKOHY TOCJIE CMEPTH YCHIHOBJICHHOTO M €ro IMOTOMCTBa. B citydae, korjga ychl-
HOBJICHHBIH COXPAHSET MO PELICHHIO Cyla OTHOLICHHUS C OXHMM U3 POOUTENCH WM Apy-
THMH POJCTBEHHHKAMH IO MPOUCXOXKICHHIO, YCHIHOBICHHBIN H €ro MOTOMCTBO HACIENYIOT
10 3aKOHY IOCJIE CMEPTU STHX POJICTBEHHUKOB, a MOCIICAHNUE HACIEIYIOT 110 3aKOHY IOCIe
CMEPTH YCBIHOBJIEHHOTO M €T0 IOTOMCTBA. [Ipy 3TOM OH MOXKET HacleJOBaTh KaKk CBOEMY
YCBIHOBHTEIIIO W €r0 POJCTBEHHUKAM, TaK U CBOUM POIUTEISIM IO MPOUCXOKICHUIO H UX
ponctBeHHukam (ct. 1147 'K PO).

ITpu yceiHOBIEHUH peOeHKa TOIBKO OJHUM JIMIOM JINYHBIE HENMMYIECTBEHHBIC H UMYIIIe-
CTBEHHBIC TIpaBa U OOS3aHHOCTH MEXKIY PEOSHKOM U €ro Marepbi0 MOTYT OBITh COXPaHEHBI
T10 YKEJIAaHUIO MaTePH, €CIIM YChIHOBUTENb — MY)KYMHA, UM MEXK/Ty PEOCHKOM U OTIIOM 10 Ke-
JIAHUIO OTIIA, €CIIM YChIHOBHTEINb — keHIuHa (1. 3 ct. 137 CK P®). Kpowme toro, ecnu oaux
W3 POAUTEIeH YCHIHOBIEHHOTO pebeHKa yMep, TO MO MPOCh0e POAUTEINSH yMepIIero poauTe-
Js (Deayky i 6a0ymKy peGeHKa) MOTYT ObITh COXPAHEHBI JIMYHBIC HEUMYILIECTBEHHBIC
1 IMYIIECTBEHHBIC TIPaBa U 00S3aHHOCTH MO OTHOLIEHHIO K POACTBEHHHKAM YMEPILIETO PO/IH-
TeJIsl, €CIM ATOro TpedyroT nHTepecs! pederka (1. 4 ct. 137 CK Pd). Ognako B modom ciydae
B PEUICHUH Cylia 00 YCHIHOBJICHUHU TpeOyeTcsi HATMYKMEe yKa3aHUS O COXPaHCHUH OTHOLICHUH
YCBIHOBJICHHOTO peOeHKa ¢ OHUM U3 POAUTENIEH MM ¢ POACTBEHHUKAMH YMEPILETO POAUTEIS
(. 5 c1. 137 CK PO).

Hacnennuku Kax10i nocieayroneid ouepeid HacaeayoT:

—  TIpM OTCYTCTBHM HACJIETHHKOB MPEIIICCTBYIOMNX ouepeei, IPU3BaHHbBIX K Hacle-

noBanuio (a03. 2 m. 1 ct. 1141 T'K PD);

— Py HAJIMYWHW HACJICAHUKOB MIPCAIICCTBYOIUX O'{GpC,L'[CI?I IpHu yCJIOBUHU, YTO:
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* HUKTO U3 HUX HE MMeEeT paBa Hacienosars (ct. 1146 'K PO);

° BCEe OHM OTCTPAHEHbI OT HACJIeJIOBAaHU KaK HEAOCTOWHbIe HacieaHuku (ct. 1117
'K PD);

* B OTHOLICHHUHU HUX Mpou3BeneHa skcrepenanuys (1. 1 ct. 1119 T'K PD);

* HHUKTO U3 HUX He npuHsuT HaciencTsa (ct. 1152 'K PO);

* BCE OHH OTKa3aJuch oT HacienacTra (ct. 1141 'K PO).

Poccuiickuii 3aKoHOZAaTeNb YCTAHOBHII Pa3IMuUe MEKAY MOHATHEM PAGEHCINGO MedHCOy
HacneOHuKamu 0OHOU oyepedu i TIOHSTHEM NOKOIEeHHOe pasencmeo. PaBeHCTBO MEXIy Ha-
CJICJIHUKAMH OJHOM Ouepear O3Ha4aeT TO, YTO MPU HACICIOBAHMH UMYIIECTBA YMEPILETO
HacJle1oaTelIsl OHU HaclIey 0T 3TO UMYIIECTBO B paBHBIX Joiax. Hanpumep, y Hacienona-
TEJsl OCTaJNCh TPU HACTEIHUKA TIEpBOi odepenu, Tpu chiHa X, Y, Z. Kaxkprii u3 HUX yHac-
nenyet 1/3 umymecTsa Hacnenoaaress. HacnenHuky 1o npaBy [peACTaBICHHS HACIEAYIOT
TOJIBKO JOJII0 CBOETO MPSIMOTO BOCXOISIIETO MpelKa, KOTOPBIH, Oyaydd HACIETHUKOM II0
3aKOHY, YMep JI0 OTKPBITHS HACIIEICTBA MU OJJHOBPEMEHHO ¢ HacnemonateneM (1. 1 ct. 1146
I'K P®). IIponomxkum npuMep — cblH Z yMmep paHblie cBoero orua. Ilocne Z ocranuch 1Be
nouepu AZ, BZ. lonst ymepiiero Oparta, T.e. 1/3 nmepexoqut no npaBy NpeACTaBICHHS K €ro
IBYM nouepsiM, K AZ u BZ, u nenutcst Mex1y HUMHU TOPOBHY, T.€. KaXKAas U3 BHy4YeK AZ
u BZ nosnyuur no 1/6 umymectsa cBoero neaa.

1. Hacnemgaukamu mepBoii o4epenn Mo 3aKOHY SIBISIOTCS IE€TH, CyNpyT ¥ POAUTETH Ha-
cienonarens. BHyku HacnenomaTens M X MOTOMKH HAcJIEAYIOT IO MpPaBy HpeICTaBICHUS
(cr.ct1.1142, 1146 TK POD).

OO0paruTe BHUMaHHUE, YTO CYNIPyTraMy 3aKOH MPU3HAET TOJIBKO JIUIL, 3aPETHCTPHUPOBABILIIX
opak B opranax 3AI'C (ct. 10 CK P®). Tak Ha3wsIBaeMbIil epadcoanckuil Opax, T. €. BHe-
OpayHOE COKUTEIHCTBO MY>KUYMHBI M JKCHIIMHBI, HUKAKHUX TPABOBBIX ITOCJIEACTBUI IS BO3-
HUKHOBEHUsI HACJIEJCTBCHHBIX MPABOOTHOIICHUH He mopokaaeT. [IpuszHanue B cyneOHOM
TIOPSIIKE OTHOLICHHUH COXUTEISI C HACIIENOAATeNeM (hakmuyecku 6paiuHbiMy He BEAET K IPH-
3BaHHUIO TAKOTO JIMIA K HACICACTBY".

B ciyuyae pactopskeHnst Opaka K MOMEHTY OTKPBITHSI HAclle[CTBa OBIBIINE CYNPYTH HE
HacllelyIoT JpyT nocie apyra. Ha MOMEHT OTKpBITHS HACJIEACTBA PEIIEHUE Cyla O pacTop-
JKCHUU Opaka JOJDKHO BCTYIUTHh B 3aKOHHYIO CHITY, €CJIM Opak IOJUICKHUT PacTOPIKECHHIO
B cynebHoM nopsake (1. 1 ct. 25 CK POD).

2. Hacnennuku BrOpoit ouepenu ompeneneHsl B cT. 1143 'K PO. Cpenn HacieqHukoB
BTOPOI ouepenu 10 3aKOHY YKaszaHbl Aell U 0adKka Kak 10 OTLIOBCKOW, TaK M MO MaTepuH-
CKOM JIMHUH, TTOJTHOPOIHBIE M HETIOTHOPOIHBIE OpaThst M CECTPBI HACIEIONATEIS, a TAKKE HX
ety (TUIEMSHHUKY M TUIEMSTHHUIBI HACJIEA0/1aTelsl), KOTOpbIe HAcIeIyIoT 10 MpaBy Mpes-
CTaBIICHUs. BpaTbs M CECTPBI, KOTOPBIC MPOUCXOAAT OT OJHOTO M TOTO K€ OTLA U MaTepH,

SBISIOTCS NOTHOPOOHBIMU. BpaThst N cecTphl, MPOUCXOISIINE OT OJHOTO OTLA, HO Pa3HBIX

5 Cwm. pasgen YMK CemeitHoe nipaBo, 3akiodeHHe U peKkpanieHne opaka.
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Marepei (eAMHOKPOBHBIC), OT OJHOM MarepH, HO Pa3HbIX OTIIOB (€ANHOYTPOOHBIE), SBIISIOT-
Cs HENOMHOPOOHBIMU.

CoBpeMeHHBIIT POCCHHCKHMIT 3aKOHO/ATENb HE IeTIaeT PA3JIMYKs IPU HACIICIOBAHIH MCXK-
Iy TIOTHOPOAHBIMH M HETIOJTHOPOIHBIMH OPaThIMH U CECTPaMH, YTO B OOJIBIIMHCTBE CITyda-
eB He OTBeuaeT (PaKTHIEeCKH CKIIAIbIBAIOIIUMUCS OTHOLMICHUSIM MEXIY dTUMH JTnamu. [To-
HOPOZHBIC OpaThsl M CECTPBI CBSI3aHbI 00JICe TECHBIMH y3aMH HE TOJIBKO POJACTBA, HO M B3a-
HMMHOM NPHUBSA3aHHOCTH, TIOCKOJIBKY B OOJBIIMHCTBE CITydYaeB Jake IIPH PaCTOPKEHUH Opaka
BOCITUTHIBAIOTCSI BMECTE OJHUM M3 poauTesed. HanMeHee TecHas CBSI3b BO3HHKAET MEXIY
€IUHOKPOBHBIMH OPaThsIMH M CECTPAMHU B CHITy BOCIIUTAHUS MPEUMYIIIECTBEHHO B PA3HBIX
CeMbsiX, 00Jiee TECHOM CBSI3M MaTepH U peOeHKa, yeM peOeHka U otia. OT HEeMOTHOPOTHBIX
OpaTheB M cecTep CIeAyeT OTIMYATh TaK Ha3bIBAEMBIX C800HbIX, T.€. HE CBSI3aHHBIX MEKITY
co00 POACTBOM JETEil JINII, BCTYIHBIINX B HOBBIil Opak. 31ech BO3HUKACT HE POACTBO, a
TaK Ha3bIBAEMOE CBOWMCTBO. Takue AETH CTAHOBSTCS MACHIHKAMH HJIHM MaJuepUIaMH MyKa
WITH )KEHBI CBOETO OTI[A WM MYXa CBOCH MaTepu®.

3. HaciegHukaMu TpeTheil 04epeau 10 3aKOHY SIBISIOTCS NMOJHOPOIHBIC M HEIOJIHO-
ponHbIe OpaThsi M CECTpbl POAMTENICH Hacjemomaress (ISId U TETH HacledoJaTels).
JIBoropomHbIe OpaThsi M CECTPHI HACIEIOAATeNs HACIEIYIOT 110 MpaBy MpPeICTaBICHUS
(ct. 1144 TK P®). Teneps ycTpaHeHa TEPMUHOJIOTHYECKAs MTyTaHUIA Opam U cecmpa.
B pycckoM s3bIke a1t 0003HAUEHHS POJCTBA C AETBMHU OpaTbeB M cecTep pOIUTelNeH,
TaKKe UCTONB3YEeTCsl TEPMHUH Opam-cecmpa ¢ MPUOaBICHUEM OMpPEIeNIeHHs JBOIOPOJI-
HBIH, mpoopoousiil, yemvipextopoorslii U T.1. CyleCTBUTEILHOE Opam uiu cecmpa 6e3
OTIpeNIeIeHNs] MOXKET TOHUMAThCs BEChMa MIMPOKO, T.€. OXBATBIBAaTh BCEX JINL, HMEHYe-
MBIX Opam WIH cecmpa.

Ecnu HeT HaciieIHUKOB NE€PBOH, BTOPOHM U TpeTbeil ouepenu, TO IMpaBoO HACIENO0BaTh 10
3aKOHY MOJTy4YaloT POACTBEHHUKH HACIEAOAaTeNs TPETheH, YeTBEPTOM U IATOH CTEIIEHH POJI-
CTBa, HE OTHOCSIIHMECS K HACTESIHUKAM TIPEIIECTBYIOIINX Ouepeiei.

3aKOHOATEIILHO 3aKPEIUICHHOE OIPEACIICHUE ITOCIICAYIOINX CTCICHEeil POACTBa MO3BO-
JISIeT POACTBEHHUKAM HacJeAoJaTelsl TOYHO ONPENeNUTh, K KaKOH ouepeqy HaclIeTHHKOB
CTOJIb OTAJIEHHOTO POJICTBEHHUKA OHU OTHOCSTCS.

4. B KxauecTBe HACJICIHHKOB YCTBEPTOW OYEPEAM BBICTYNAIOT POJCTBCHHHKH TPEThEit
CTEIICHH POACTBA — MpaJeAyIIKU U MpadalyIky Hacaenoaarens. B kauecTBe HacIeJHUKOB
IAATOM OYepey MPU3HAIOTCS POICTBEHHUKH YE€TBEPTOI CTENIEHH POACTBA — JIETH POIHBIX
IUIEMSTHHUKOB U TUIEMSIHHHUI[ HACJeaoaarens (IBOIOPOIHbIC BHYKH M BHYYKH) U POIHBIE
OpaThsi U CECTPHI €ro AeaylieKk u 0adyuiek (ABOHOPOIHbIC AeaylKh 1 0adyikn). B kave-
CTBE HACIIEITHHKOB IIECTOW OYepeIr CUYMTAIOTCS POACTBEHHUKH IISITOW CTETIEHH POJICTBA
— JIeTH TBOIOPOJHBIX BHYKOB M BHYYEK HacieqoaaTess (IBOIOPOIHbIC MPABHYKH U MPAaB-

HYYKH), JI€TH €T0 JBOIOPOIHBIX OpaTheB U CecTep (ABOIOPOAHBIC IUIEMSIHHUKHU H TJIEMSH-

6 b.C. Aatumonos, K.A. I'paBe, Cogemcroe nacieocmsennoe npaso, Mocksa 1955, C. 128;
A.IL. Ceprees, 0.K. Toncroit, pen., I pasxcoanckoe npaso..., C. 713.
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HUIIBI) ¥ JIETH €T0 JIBOIOPOJHBIX JIeAYIICK U Oalyiiek (1BOOpPOAHbIC M1 U TeTH) (1. 1-2
ct. 1145 'K PD).
PozcTBeHHbIE M HHBIE OTHOLLIECHUS HACIEAHUKOB C HACIEJ01aTeNIeM JOKa3bIBAIOTCA:
— JIOKyMEHTaMH, BEIITAHHBIMH OpraHaMM 3alliCH aKTOB TPAXKIAHCKOTO COCTOSHUSL:
° CBHJETEIBCTBOM O poxJieHHH (cT. 23 denepanbHOTro 3akoHa oT 15.11.1997 . Ne 43-
®3 OO0 aKkTax rpaxIaHCKOTO COCTOSHHUSA);
* CBH/CTEIBCTBOM O 3aKiroueHnu Opaka (ct. 30 depepanbHoro 3akona ot 15.11.1997 .
Ne 143-03 OO0 akTax rpaxIaHCKOTO COCTOSHHA);
° CBUJIETENBCTBOM 00 YCTaHOBJIECHUM OTLOBCTBA (cT. 56 dDenepaabHOro 3akoHa OT
15.11.1997 1. Ne 143-®3 O06 akTax rpaxaaHCKOTO COCTOSHHS);

— BCTYNUBIIUMHU B 3aKOHHYIO CHITy PEIICHHSMH Cyga 00 yCTaHOBICHHH (akTa pon-
CTBEHHBIX MJIM UHBIX oTHOMIeHUH (cT. 268 I'TIK PD);

— WHBIMU JOKYMEHTaMH, IIPU YCJIOBUH, YTO OHU B COBOKYITHOCTH C APYTUMHU JOKYMEH-
TaMH TOATBEP)KAAIOT POACTBEHHbIE WM WHBIE OTHOIICHWS C HaciemoaareneM (II.
31 Ipukaza Muntocra P® ot 15.03.2000 r. Ne 91 O6 yTBepsKAEHUN METOAUYECKUX
PEKOMEHIALMH 110 COBEPILEHUIO OTACIBHBIX BUI0B HOTAPUAIBHBIX JEHCTBUI HOTApH-
ycamu Poccutiickoit ®eneparim):
* COPaBKH O POJCTBEHHBIX U MHBIX OTHOIICHHUSX, BbIJIAHHBIC OPTaHU3AIUIMHU [0 Me-
CTy pabOThI MM KHUTEIbCTBA;
* 3aIKCH B ACHOPTax O JETSAX U O CYNpPYTe;
° CIPaBKHM OPraHOB COLMAJILHOM 3alIUThl O HA3HAUCHUM IIEHCHUU IO CIydaro IOTepU
KOPMMUJIBLIA U T.11. (TIEPEYCHBb OCTACTCS OTKPBITHIM).

Ecnu xT0-mm00 M3 HACIEIHUKOB IO 3aKOHY JIMIIEH BO3MOKHOCTH MPEACTABUTH J0Ka3a-
TEJICTBA OTHOILICHHM, SBIISIFOIIMXCS OCHOBAaHUEM JUIS MPU3BAHUS K HACJIEIOBAHHIO, TO 3TH
JMLA MOTYT OBbITh BKJIIOYEHBI B CBHIETEILCTBO O NPaBe Ha HACIEIACTBO C COINIACHS BCEX
OCTaJIbHBIX HACJIEJHUKOB, MPUHSBIINX HACIEICTBO W MPEICTABUBIIMX COOTBETCTBYIOIIUE
Joka3zarenbeTBa (cT. 72 OcHOB 3akoHOAaTenbcTBa PD 0 HOTapuare), a HE IPOCTO YCTHBIE
MIOATBEepKACHHH poacTBa. ViHaue Ob110 ObI BO3MOXKHO € COIVIACHS APYTHUX HACTIECIHUKOB TAKE
COBEPILIEHHO ITOCTOPOHHEE JIUIO MPU3HATH HACTIESIHUKOM. XOTS HOTapHalbHas IPaKTHKA He
BCErJa CTPOro HPHUICPKUBACTCS TPeOOBaHUN 3aKOHA O MPENOCTABICHUU JOKA3aTeIIbCTB,
MIOATBEP)KAAIOIINX POICTBEHHBIE OTHOIICHHUS C HACTIEHOAaTeNIeM, H MOXKET YIOBIETBOPUTD-
CsI TOJIBKO MOKa3aHHUSIMH CBHICTEICH.

5. Eciiu HeT HacleJHUKOB MIPEALIECTBYIOIUX Ouepeieil, K HacIe0BaHUIO B KAUeCTBE Ha-
CJICITHUKOB CEbMOI Ouepe/H M0 3aKOHY ITPU3BIBAIOTCS MACHIHKH, MTa4ePULIbI, OTIUM U Ma-
yexa Hacnemonatens (1. 3 ct. 1145 T'K P®). Magexa — 3T0 jkeHa OTI[a 0 OTHOIIEHHUIO K €T0
JIETSM OT IpekHero Opaka. OTYUM — 3TO MY MaTepH M0 OTHOLICHHUIO K €€ JIETSAM OT IPEK-
Hero Opaka. [Taguepuna — 9To 109b OJHOTO U3 CYIPYTOB [0 OTHOIICHHIO K IPYTOMY CYIIPYTY,
He SBJIIOmUMcs e€ poaurenieM (ychiHOBHTeNneM). [1achIHOK — 3TO CBIH OJHOTO U3 CYIIPYTOB

10 OTHOLICHUIO K APYroMy, HC ABJISIIOIIUMCS €0 pOAUTCIIEM (YCBIHOBI/ITCJ'ICM)‘
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6. Hacnenosanue no npasy npencrasineHus. Ocoboe BHUMaHHE ClieyeT 00paTuTh Ha Mo-
HSTHE HACIIEIOBAHUS 110 TIPaBY TPEICTABICHUS, IT0]] KOTOPBIM TIOHUMAETCS IPaBO TIOTOMKOB
HacJIEeHUKA TI0 3aKOHY, YMEPIIETO 70 OTKPBLITUS HACIEACTBA WX OJHOBPEMEHHO C Hacle-
JI0fIaTeNieM, Ha MPUYUTAOIYIOCS eMy ok HacienacTsa (m. 1-3 cr. 1146 T'K P®). [lorma-
THUYECKH ITO MIPABO CIEAYeT ONMPENeNUTh Kak MPpaBo BCTYIUTh Ha MECTO, B CTEIICHb U TIpaBa
IIPEICTABIAEMOrO C IEJIbI0 IPUHATH HACIEACTBO, KOTOPOE TOT MOI Obl yHAcIEI0BaTh MPU
€CTEeCTBEHHOM cMeHe ToKoneHn#’. HacmenoBanue mo mpaBy MpENCTaBICHUS HE SIBISETCS
emeé OJHNM OCHOBaHHMEM HaclieNoBaHMs. Ero cieayer ompeneinuTh Kak OCOOBIH MOPSIOK
NPHU3BaHKs K HACICHOBAHUIO HACICAHNKA 110 3aKoHY®. HacneHuKH, Hacie Iy oue 110 pa-
By INPEICTaBIIEHHUS, OTHOCSTCSI, COOTBETCTBEHHO, K TIEPBOI, BTOPOH U TpEThel odepensiMm
HACJICTHUKOB.

[IpaBoBas 11e7b HHCTUTYTA TIpaBa NPEACTaBICHUS — 00ECIEYUTh OTJAJICHHBIX PEEMHHU-
KOB OT BO3JICHCTBHS CITy4aliHOTO SIBTICHHSI — BBIMUPAHUS MJIaIIINX paHblle crapmux. [IpaBo
MIPE/ICTAaBIEHHs OCHOBAHO HAa IOPHIMYECKON (DUKIUH O TOM, 4TO OoJiee OTHalleHHBIE Mpe-
E€MHMKH HACJIEYIOT B CHJIY IEpELIC/IIEro Ha HUX MpaBa MpeJIIeCTBOBABIICTO UM, HO paHee
yMepiero HacyienHuka. CIeacTBHEM 9TOTO JUTS HaCJIeIHUKOB OyaeT To, 4To:

— Ha HHUX MEepPeXO[sIT BCEe HENOCTATKH, MOPaXKaBIIME MpaBa CTOSIIETO B MPOMEKYTKE

MEX/y HUM U HacJIe/I0/IaTeIeM JIUIA, XOTsI ATOTO JIMIA YKE HET B KUBBIX:

* HE HACJIEAYIOT 0 MpaBy NPEICTaBICHUS TOTOMKH HACIIEIHHUKA 10 3aKOHY, B OTHO-
IIEHUH KOTOporo mpousBeneHa skcrepenanus (. 1 ct. 1119 'K P®). Ecnu ux ymep-
MK pOIUTENh OBLI JIMIIIEH TpaBa Ha HACJIEICTBO, TO UM HEKOTo OyAeT Ipe/ICTaBIIsATh
IPH pa3esie HaCJIeACTBEHHOIO NMyIIeCcTBa’;

* He HACIEIYIOT IO MPaBy MPECTaBICHHUS MOTOMKH HACIIEIHIKA TI0 3aKOHY, KOTOPbIE
ObUIM TPU3HAHBI HEOCTOMHBIMU HacneaHukamu (cT. 1117 TKPD);

— HAcJEAHUK, BCTYIABIIMH 110 paBy NPEICTABICHUS B IPEEMCTBO, MOXKET HACJIEA0BATD
Oolee OTIANCHHOMY HACJIEIOIATeI0 TOIBKO B TOM CITydae HAaclIeoBaTh, €CJIM OH OBLI
HACJIECAHUKOM PaHEE yMEpLIEro, MPEeACTaBIIeMOro jauua. IIpensarcTBue kK mnepexomny
MpaB MIPEACTABIIEMOTO JIMIA K €ro HACJIEIHHUKY IeIaeT HEBO3MOXHBIM NEpexos Ha-
CJIENICTBA, HALIPHMED, B CIIydae OTCTpAaHEHHs HacleTHHWKA OT HACIEACTBAa HA OCHOBA-
HUH Kak HesoctoliHoro (ct. 1117 TK PD).

HacnenoBats 10 paBy NpeACTaBICHUS MOKHO TOJIBKO Ha OCHOBAaHUH NPSIMOTO YKa3aHUS

3akoHa (1. 2 cT. 1142, m. 2 ct. 1143, 1. 2 ct. 1144 TK POD).

7 A. bammaxkos, [Ipaso npeocmasnenus u nokonennoe npeemcmeo, Caakr [lerepOypr 1896,
C. 10.

8 M.B. Topnon, Hacreoosanue no 3axony, C. 19; B.JI. Xackensbepr, Hacredosanue no npa-
8y NpedCmasienus u nepexo0 npasa Ha npuxsamue Hacieocmsa, Llusuiucmuyeckue 3anucku,
Bwin. 3, Mocksa 2004, C. 232.

9 M.B. TI'opnon, Hacredosanue..., C. 21.
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Oco0blii MOPSAA0K NPU3BAHMS K HACJIEOBAHUIO HETPYIOCHOCOOHBIX
WKIMBEHIECB

3aKkoH OXpaHseT MHTEPEChl HETPYAOCIOCOOHBIX MKIMBEHILIOB, B TOM YHCIIC M HE OTHOCS-
IIMXCS K HACTEIHUKaM 2—7 odeperneil, KOTOpble HMeNH JUTNTEeIbHOE BpeMsl ¢ HaclIenoaaTe-
JeM Haubosee Onuskue oTHoIeHUs. [Tpu *KU3HU Hace0aTellb POSIBIISLI OOJIBIIYIO 3a00-
Ty 00 9THX JMLAX — MIPEIOCTABIISUT UM CPEACTBA K CYIIECTBOBAHHIO. 3aKOHOAATENb, CIEIYs
IIPEAToNaraeMoii Bojie HacaemIoaaTelsl, ONPEASIvII, YTO OHH HACTEAyIOT BMECTe W HapaBHE
C HacJEeJHUKaMU NPU3bIBAEMOM K HACJIEACTBY OYEPEAH, Ja)Ke €CIIU CaMM K 3TOH ouepenu
WM BOOOIIE K YHCITy HACIICAHUKOB TI0 3aKOHY He oTHocsATcs (. 1 —2 cr. 1148 TK PD).
3aKoH onpeeNseT JBe KaTerOpUH JINL, KOTOPbIe HACIEAYIOT B KAeCTBE HETPYHAOCIIOCO0-
HBIX WKUBCHIICB:
— TI'paxnane, OTHOCAIIMECS K HACIICAHUKAM T10 3aKOHY, eciu oHH (1. 1 ¢T. 1148 'K P®D):
* SIBIISIIOTCS HACJEIHUKaMu 2—7 odepenei;
° HETPYIAOCIOCOOHBI KO JIHIO OTKPBITHS HACIIE/ICTBA,;
* HE BXOZAT B KPYT HACIIEAHUKOB TOH 04epein, KOTOpasi IPU3bIBACTCS K HACIEAOBAHHIO;
* HeMeHee roJia 10 CMEPTH HacJIeJ0/IaTellsl HAXOIHIIMCh Ha MK TMBEHHHU HACITEI0aTeIs.
— JHpyrue rpaxnane, ecnu ouu (1. 2 c1. 1148 I'K P®D):
° He BXOZST B KPYyT HACJIEAHUKOB 1—7 odepeneii;
* KO JIHIO OTKPBITHS HACIIEJICTBA SIBIUINCH HETPYA0CTIOCOOHBIMH;
° He MEHee rofia 10 CMepPTU HacleJo1aTellsl HAXOAWINCH Ha €T0 WKIUBEHHH;
* HE MEHee rofa 0 CMEepPTH HACIEeJOAATelIs TPO’KMBAINA COBMECTHO C HHUM.

OO6paruTe BHUMaHKE, YTO 3TH HACJIECAHUKHU ITPU3BIBAIOTCS K HACIIE/ICTBY BMECTE C HACJIeI-
HHUKaMH JIF000i1, MPU3BAaHHOM K HACIEICTBY o4epeu. [Ipu OTCYTCTBHM IPyTUX HACIICIHUKOB
110 3aKOHY MOCJICIHNE HACTIEAYIOT CAMOCTOSITENBFHO B KAUECTBE HACICTHUKOB BOCBMOM 04e-
pemu (1. 3 ct. 1148 'K P®D). [ToaToMy Takux HACIETHUKOB €II€ HA3BIBAIOT HACIECTHIUKAMEI
cKonv3auell ouyepeou.

HerpynocrnocoOHbpiME 110 Bo3pacty mpusHatoTcest (n. 2 ®deaepanbHOro 3akoHa OT
17.12.2001 . Ne 173-@3 O TpynoBsix neHcusix B Poccuiickoii @enepannn):

— JMIa, He IOCTUrIue Bo3pacta 18 jer;
— MYXYUHBI ¥ )KEHIIWHBI, €CJIH OHU TOCTHUIIIN COOTBETCTBEHHO Bo3pacTa 60 u 55 ner.

Hexortopble yueHble 00OCHOBBIBAIOT OTHECEHUE K HETPYIOCHOCOOHBIM JIUIAM TeX, KTO
oOy4aeTcst 1o 04HOU Gopme B 00pa30BaTENILHBIX YUPEKICHUSIX BCEX THUIOB U BUIOB He-
3aBUCHMO OT MX OPTaHHM3al[MOHHO-TIPABOBOM ()OPMBI, 32 HCKIIIOUEHHEM 00pa30BaTEeIbHBIX
YUpEXKICHHUH TOTOTHATETHLHOTO 00pa30BaHusl, 10 OKOHYAHUS HMH TaKoTo OOyYeHHs, HO He

JOJIIIIE YEeM JI0 JOCTHKCHHS MMH Bo3pacta 23 siet'”,

10 B.J1. Xackensbepr, HacredosaHue no 3akoHy HempyooCcnocoorvimu usxcouseHyamu, Poccuii-
ckas roctuis 7/2003, C. 24.
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HeTpynocrnocoOHbIME 110 COCTOSIHHIO 3JI0POBbsI MTPU3HAKOTCS MHBAMMIBI 1, 2, 3 rpymm,
B TOM 4wHcie U MHBAIUIHI ¢ netcTBa (1. 10 degepanproro 3akona ot 15.12.2001 1. Ne 166-
@3 O rocynapcTBeHHOM IIEHCUOHHOM obecneueHuu B Poccuiickoit @eneparuy; 1. 8 dene-
pansHOro 3akoHa ot 17.12.2001 ©. Ne 173-®3 O tpynoBsix nencusx B Poccuiickoit denepa-
nu; 1. 31 ITocranosnenus [Inenyma Bepxosaoro Cyna P® ot 29 mast 2012 . Ne 9).

VbxavBeHIaMU HacleoaTellsl TPakIaHe CUMTAIOTCS B TOM Cllydae, €CJIM OHU HaXOAHU-
JIICh Ha IIOJHOM COJEP)KaHWH HACleNOAATEeNs WM MOIyYald OT HEro MoMOIIb, KOTOpas
OblIa JUII HUX TIOCTOSIHHBIM M OCHOBHBIM HCTOYHHKOM CPEJICTB K CYIECTBOBAaHHIO (TI. 3
@enepanbHoro 3axkoHa ot 17.12.2001 r. Ne 173-®3 O TpynoBeix neHcusix B Poccuiickoii
denepanun).

Heo0xoguMbIe HACTIeAHUKH

1. B ocoOyto rpymiy cieayeT BBIICINTb HACICIHUKOB, HMCIOIINX MTPABO HA 00s3aTEIBHYIO
nomro B Haciencte!!. K HAM OTHOCSITCSI HECOBEPIICHHOICTHHE WIIH HETPYAOCIOCOOHBIC
JIETH HACJIEIOaTeNsl, eT0 HeTPYIOCIOCOOHBIE CYIIPYT U POIUTENH, KOTOPBIE HACTIEAYIOT He-
3aBUCHMO OT COJICPKAHHs 3aBELIaHMs HE MEHEee MOJIOBUHBI JIOJIH, KOTOpasi IPUYUTATACH ObI
Ka)XXJIOMY W3 HUX [IPY HACJICJOBAHUH 110 3aKOHY (00s13aTenbHast 10iis1). Toxke camoe KacaeTcst
1 IpyTHX HETPYAOCIOCOOHBIX MKIAMBEHIIEB HACTIEI0IATeNs], 38 KOTOPBIMHU TIPH3HAETCS Mpa-
BO HACJICZIOBATh HapaBHE C HACIICIHUKAMH JIIO00H NMPU3BIBACMON K HACIICIOBAHUIO OYCPEIH
(m. 1 ct. 1149 TK PD).
2. KaxoBa ropuandeckast mpupoia HHCTUTYTa, ycTaHoBieHHOTO cT. 1149 'K PD?
— OO0s3arenpHast OIS SBISICTCS HEOThEMIIEMOU nonelt (portio legitima, Pflichttheil)
3aKOHHOTO HACJIeTHHKA — YCTAaHOBJICHHAS! 3aKOHOM MUHHUMaJIbHAs J10JIS HACIIEICTBEH-
HOTO MMYIIECTBa, KOTOPYIO HAacleaoaaTelb 00s3aH MPEIOCTAaBUTh CBOEMY HACIICIHH-
Ky (WM HacJeTHHKaM) 10 3aKOHY. Takoi HACIEIHUK TOJYyYWII Ha3BaHUE HeoOX0Ou-
Mmbltl Hacneonuk (heres necessarius), TOCKOJBbKY €ro HEJb3s JIMIIUTh 00S3aTEIbHOM
JIOJIM TI0 YCMOTPEHHIO HACIIeNOAaTeNs IyTeM paclopsDKeHHs Ha Ciiydaid cMepTH. 3a
HEOOXOMMBIM HACJICTHUKOM 3a0pOHHUPOBAaHA ONPE/IeIICHHAs 3aKOHOM JIOJIsI B HACTIC/I-
CTBEHHOM mMymiecTBe'?. B 3TOM CMBIC/IC HEOOXOAMMOE HACICIOBAHUE MOXHO pac-
CMaTpHUBaTh U KaK Mepy OrpakKIeHHs CEMbH OT MPOM3BOJIA 3aBEIIATENHHBIX PACIIO-
psbxeHnit Hacenoarens. Ilepe HaMH 3aKOHHOE OIPaHMYCHHE BOJIM HACJIC0aTes,
KOTOPBIH HE MOJKET B OJIHOM 00BEME PacIOpSIUTECS CBOMM HMYIIECTBOM Ha CITydai

CMECPTHU. Hepe‘II/ICHGHHLIE BBIIIC JIUIIA, UMCIOIIUE ITPpaBO Ha O6H33T€J'H>HyIO J0JII0, IIpU

11 T.K. KpaiinoBa, O6s13amenvHas 005 8 Hacieocmese u npooiembvl, CEsA3aHHbLE C ee BblOeleHUeM,
3axon 10/2006, C. 105-109.

12 B.A. Pa3anosckuii, O nocmepmmom npeemcmee cynpy208 no pycckomy npagy, Mcmopuxo-ooe-
mamuueckuil ouepx, H.-Hosropox 1914, C. 121, 151-152.
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’KM3HU HacJemoJaTelsl B CHIy MPSMOro yKa3aHHMs 3aKOHA MONy4alldl CONEpKaHHE OT
nHacnenonarens (ct.ct. 80, 87, 89 CK PD);
— MHCTHUTYT OOs3aTeIbHON JIOJM HOCHT XapakTep oOecrieueHus cojepkanusi. B ero
OCHOBE JISKHT Hes 0 HeOOXOIMMOCTH 00eCIIeYeHNsI M)KANBEHIIA,
— [eNb JAHHOTO MHCTHTYTa — MPEIOCTaBUTh CPEJCTBA CYIIECTBOBAHUS W)KIMBEHILY,
KOTOPOMY HAaCJIEH0aTeb IPEAOCTABIISII COACPIKAHHUE TP JKU3HMY;
— JOTMaTH4YeCKH HEOOXOIMMOE HACJICIOBAaHNE, BEIBOIUTCS U3 Hadasla HDABCTBEHHOTO
nonra. IMynecTBo HaclienoaTes He sSBISeTCs] CEMEHHBIM UMYIIECTBOM, a €T0 JIN-
HBIM, TIO3TOMY HEOOXOIMMOE HACJIEIOBAHUE MOJKHO BBIBOJUTH TOJIBKO U3 HPABCTBEH-
HOHM TPHUPOBI HACIEICTBEHHOTO NIPaBa CEMbH, HPABCTEEeHHbIU 002 C60000HOU 8ONU.
B nenom kak ropuamdeckast 00s;3aHHOCTD 31€Ch MOXKET OBITh TOJIBKO 00sI3aHHOCTD TIPH
paHHE# CMEPTH OCTaBUTh HETPYIOCIOCOOHBIM HACIEAHUKAM aJIMMCHTHI';
— JIMIO, KOTOPOE MPETeHAYeT Ha 00s3aTeNbHYIO IOJI0, JOJDKHO BXOIUTH B YHCIIO
HACJICJIHUKOB IO 3aKOHY HE3aBUCHMO OT O0s3aTeNIbHOM JOJNU. YIPaBOMOYEHHBIH Ha
00s13aTeIBHYIO JIOJI0 MMEET MPAaBO HA BCE HACJEICTBEHHOE MMYILECTBO WJIM Ha €ro
OIIPEENIEHHYIO YacTh KaK HACIEAHUK OJHOM U3 BOCHMH O4YepeeH.
Ipu3Banue uIa K HACTIEIOBAHUIO B KaUECTBE HEOOXOIMMOTO HACIIEJHAKA HE SBISIETCS eIé
OJITHUM OCHOBAaHHUEM ITPHU3BAHUS K HACJIEICTBY, KaK 3TO MOXET OKA3aThCsl IPU YTCHUU T1. 1,
3 cr. 1158 'K P®. HeoOx0oauMBblIii HACICAHUK TAKXKE HACIIEAYET 10 3aKOHY, OIHAKO pa3Mep
TIPUYUTAIOIIEICS €My JTONU OompesesieTcs mo npasmiaM 1. 1 ct. 1149 T'K PO.

3. IIpaBo Ha 00s3aTEIBbHYIO JOJIIO TECHO CBSA3aHO C JIMYHOCTHIO HEOOXOAMMOTO HaCIe[-

HUKa, TOCKOJIBKY:
— OHO HE MEePEXOAUT K IOTOMKaM YMEPILETO 10 NPaBy MpPeICTaBICHHS;
— HEOOXOIMMBII HAaCJICTHUK HE BIIPABE OTKA3aThCS OT 00s3aTeNbHOW 101 B HACIE-
cTBe B nob3y Jpyroro juna (1. 1 ct. 1158 'K P®D).

4. TIpaBo Ha 00s3aTENBHYIO JOJIO B HACIEICTBE YIOBIETBOPSETCS U3 OCTABILEHCS He3a-
BEIIaHHOH YaCTH HACJIECJCTBEHHOIO UMYIIECTBA, TaXKEe €CIIM 3TO MPHUBEICT K YMEHBIICHUIO
IIpaB APYTUX HACIETHUKOB MO 3aKOHY Ha 3Ty YacTh HMYIIECTBA, a IPH HEAOCTATOYHOCTH He-
3aBeIaHHON YacTH MMYIIECTBa JJIsI OCYIIECTBICHUS TIpaBa HEOOXOIMMBIX HACIECIHUKOB Ha
00s13aTeNbHYIO J0II0 — U3 TOM 4acTH UMYIIeCTBa, KoTopas 3aBemana (1. 2 ct. 1149 T'K PO).

[Tpu onpenenennu pa3mepa 00s13aTeIBHON JOJIU B HACIEICTBE YUUTHIBAIOTCS BCE HACIE/I-
HUKH 110 3aKOHY, KOTOpPbIE OBLTH OBl TPU3BAHbI K HACIEIOBAHHIO (B TOM YUCIIC BHYKH H ITPAB-
HYKU Hacjefojaressi, HacjleqyIollue o npaBy npencraBieHus). C 3Tol LEIb0 AOJDKHA
OBITH ONpeAeIeHa CTOMMOCTD BCEr0 HAClIeICTBEHHOIO UMYIIecTBa (KaK 3aBEIIAHHOTO, TaK
7 HE3aBeIaHHOT0).

BaXHBIM HCKJIFOYCHUEM U3 ATOTO MPaBUIIA SBIISETCS TO, YTO €CIIU OCYIIECTBICHHUE ITPaBa

Ha O6}I3aTe.IILHy}O JOJK0 B HACJICACTBC ITOBJICUCT 3a c000# HEBO3MOKHOCTH nepeaars Ha-

13 A.K. Puxrep, O Heobxooumom nacreoosanuu, Caukt [lerepOypr 1893, C. 249-250.



Hacnedosanue no 3axomy... | 165

CJICITHUKY T10 3aBEIAHMIO MMYIIECTBO, KOTOPHIM HACJEOHUK, UMEIOLINI NpaBo Ha 00s3a-
TEJIBbHYIO JI0JII0, TIPY JKU3HU HACIeNoaTelis He MOJIb30BajCs, a HACIEAHUK 110 3aBELIaHUI0
[IOJIb30BaJICS Al NMPOXKUBAHMS (KUJIOH JIOM, KBapTHpa, MHOE XXUJIOE IOMELICHUE, Jada
1 TOMY 1TOZ0OHOE) MIIH HCIONB30Ball B KAYECTBE OCHOBHOTO MCTOYHHKA ITOTYYEHHS CPEACTB
K CyIIECTBOBaHHIO (Opyaus TpyJa, TBOpUECKas MacTepckas U TOMy MO00HOE), Cyll MOXKET
C Y4EeTOM MMYIIECTBEHHOIO MOJIOXKEHHS HACIEIHUKOB, UIMEIOLIUX IPaBoO Ha 00s3aTeIbHYIO
JOJII0, YMEHBIIUTD pa3Mep 00s3aTeNbHON O WM OTKa3aTh B €€ MPUCYKIeHHH (1. 4 CT.
1149 T'K PD).

B 00s13aTenbHyI0 OO 3aCUUTHIBAETCS BCE, YTO HACIEHUK, MIMEIOIUN IIPaBoO Ha TaKylo
JOJTIO, TIOJTyYaeT M3 HACIIEACTBA [0 KAKOMY-JTHOO OCHOBAaHHIO, B TOM YHCIIE CTOUMOCTb YCTa-
HOBJICHHOTO B I10JIb3y TAKOTO HacleTHUKa 3aBelaTrebHoro otkasa. He 3acunteiBarorcs npu-
JKM3HEHHBIE NTOJAPKHU, N10JIy4YEHHbIE HEOOXOAUMBIM HACIECAHUKOM OT HACIEA0AaTeNs.

ITpaBo Ha 00s3aTENBHYIO JOIIO OCYLIECTBIISETCS HEOOXOANMBIMU HACIETHUKAMH 110 CBO-
€My YCMOTPEHHUIO U He MOXET OBITh IOCTAaBJICHO B 3aBUCUMOCTb OT COIVIACHS JIPyTUX Ha-
CJICTHUKOB Ha €€ IOIy4eHHE.

5. O0paiaet Ha ceOsi BHUMaHUE TO OOCTOSITEIBCTBO, YTO 3aKOHO/IATEIh HE YIIOMHHACT Ha-
CIICTHUKOB TIEPBOI Ouepe i, HACIEAYIOIIHX 10 IPABY MPEICTABICHHS B Ka4eCTBE HEOOXOIN-
MBIX HacjaeJHUKOB (11. 1 c¢T. 1149 'K P®D). BykBabHOE TOJIKOBAaHUE 3aKOHA IIPUBOJUT K TOMY,
YTO BHYKH M ITPAaBHYKH HACJICIOAATENS OKa3bIBAIOTCS B 00Ie€e HEBBITOJHOM IIOJIOKEHUH, YEM
HETPYAOCIIOCOOHBIE HACIIETHIKH-KIUBEHIIBI 2—7 ouepenei, U 1axe Te HeTPYAOCIIOCOOHBIE
JIMLA, KOTOPbIE HACJIEIHUKAMU 110 3aKOHY HE SIBJISUIUCH, HO HE MEHEE roJia HaXOAWINCh Ha
WKIIMBCHUH HACIIEIOJATEIIsl U COBMECTHO ¢ HUM mpokuBanu (1. 1-2 ct. 1148 'K P®D). 3a-
KOHOJIaTelIb UCKJIIOYMII BHYKOB M IPaBHYKOB M3 YHCJIA HETPYAOCIIOCOOHBIX M)KIUBEHIICB,
KOTOPBIE MOT'YT CUUTAThCs HEOOXOAUMBIMHU HACICIHUKAMU. 3aKOH JJaeT 3aKPbIThIN IepedeHb
HEOOXOIUMBIX HACJICAHUKOB M C MOMOIIBIO OTChIJIOUHOW HOpMBI K 1. 1 1 . 3 ct. 1148 'K
P® nckiarouaeT BO3SMOKHOCTD JUIsl BHYKA, KOTOPBIH OB y Jieia-HaciIen01aTeNs Ha WKAuBe-
HUM U JIaXK€ MPOXKUBAJI ¢ HUM COBMECTHO HE MEHEE rojia, IMOMYYUTh 003aTeIbHYIO JIOIO.
Benp B coorBercTBum ¢ 1. 1 ct. 1148 'K PD nipu onpeiesieHHBIX YCIOBUSIX HEOOXOIUMBbI-
MU HacJIeTHUKAMHU CJIeAYET MPU3HATh HACIIEHUKOB 2—7 o4yepenieil 1 B COOTBETCTBUH C II. 2
cT. 1148 I'K P® nuwi, KoTopble HE OTHOCATCS K HAacJIeAHUKaM 1—7 ouepeneil mpu AO0NOIHHU-
TETBHOM YCJIOBHH — COBMECTHOM NPOYKMBAaHHUU C HacyenoaareneM. Takum o0pa3oM, BHYKH
Y TIpaBHYKH, KaK HACJICJIHUKHU MEPBOM OUepeH, HU MPH KaKUX YCIOBHAX HE MOMAJAl0T HU
B OJIHY U3 KaTeropuil yka3aHHbIX B 3aKOHE HEOOXOAUMBIX HACJICIHUKOB.

Ecnu y9uThIBaTh TENEONIOrHYECKN CMBICI BBEACHHS MHCTUTYTA HEOOXOIUMBIX HACIIEI-
HUKOB (BOCIIOJTHEHHE OTCYTCTBHS BOJICU3BSIBICHHUS HACIIEAONATENs C TOYKU 3PEHHUS TOTO,
K KoMy OBl OH >KeJlajl, YToOBI €ro HAcJECTBO IEPELLIO), TO Nepel HaMu rpydas omudka
3akoHozarenst. OgHako sTa ommOKa ObUIA HCIIPABICHA TOJKOBAHMEM HOPMBI ITpaBa, JaH-
HeIM BepxoBHbiM Cynom PO, rae Beiciias cyieOHas MHCTaHIUS MPEUIoKUIIA cyaaM o01eit

OPUCAUKIINU ITO aHAJIOI'MU 3aKOHaA IIPUMCEHATH K BHYKaM HacJieaoAaTejisi HOPMbI O HETPYIAO-
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CIIOCOOHBIX MKIMBEHIIAX, €CIIM OHM K MOMEHTY OTKPBITHS HacJeICTBa ObIIM HETPYAOCIO-
COOHBI U HAXOMJIMCh Ha COJIEPKAHUU Haclienoaarels 6osnee roaa (. 1) . 31 [Tocranosme-
Hus IInenyma Bepxosroro Cyna P® ot 29 mast 2012 . Ne 9).
6. OOs3arenbHAs J0JSI BBI3bIBAIA KPUTHKY CTOPOHHHKOB ITOJHOWH CBOOOIBI 3aBELIAHUS

TeM, uTO OHa'*:

— YPEe3MEpPHO 3allUIIAeT NeTei, 0cialsis UX CaMOCTOSTENbHOCTD;

— BeIeT K ApOOJICHNIO NMYIIECTBA;

— CHOCOOCTBYET MAJICHUIO POXKIAEMOCTH, T.K. HACTIEIOIaTeNh JKelaeT, YTOOBI BCE MMY-

HICCTBO HEPA3ACIBbHO MNEPEHLIIO TOJILKO K OAHOMY p€6€HKy.

HacaenoBanue BbIMOPOYHOI'0 UMYIIIECTBA

HNmymiectBo cunTaetcst BEIMOpOUHBIM, ecid (1. 1 ct. 1151 'K PD):

— 6yZ[yT OTCYTCTBOBATh HACJICJHUKH, KaK I10 3aKOHY, TaK U I10 3aBCIIaHUIO;

HHUKTO U3 HACJICJJHUKOB HC 6y11eT HUMETH ITpaBa HACJICAOBATh,

— BCC HACJIICAHUKH 6yﬂyT OTCTPAHCHBI OT HACJICAOBAHU,

HUKTO M3 HACJICAHUKOB HC IIPUMET HACJICACTBA,

BCE HACJIEJIHUKU OTKaXXyTCsl OT HACJIE/ICTBA, U TIPX ATOM HUKTO M3 HUX HE YKakKeT,
YTO OTKa3bIBACTCS B MOJIB3Y APYTOTO HACIETHHKA.
IOpuanyeckast mpupoja BEHIMOPOUHOI'O IIPaBa BBI3BIBAET CIIOPBI cpeau yueHbIX. Cylie-
CTBYIOT JIBE€ OCHOBHbIE TEOPHU:

1. mpaBo Ha BEIMOPOYHOE HACIIENCTBO HE MOXKET OBITh MPU3HAHO HACIIEICTBEHHBIM IIpa-
BOM II0TOMY, YTO BEIMOPOUHBIM Ha3bIBA€TCsl HAC/IEACTBEHHOE UMYILECTBO IPU OTCYT-
CTBHH HACJIEAHUKOB 10 3aKOHY U IO 3aBEIAHUIO JTNOO0 €CIIM HUKTO U3 HACJIECAHUKOB HE
npuMet HacieacTBa®. C 3TOH TOUKH 3pEHHUSI BRIMOPOYHOE TIPABO CIIELYeT IPU3HATD:
— MpaBOM OOBIKHOBEHHOMN OKKyMaIiu'®;

— IPEUMYLIECTBEHHO MPEINUCAHHBIM [IPABOM OKKyMaluu'’, T.e. MPUBUICTHPOBAHHOEC
OKKYTIAI[HOHHOE TIPABO JUI Ka3HBI 10 3aBJIJICHUIO BBIMOPOUYHBIM UMYILECTBOM;
— CYBEPEHHBIM IPaBOM, T.€. IPABOM I'OCYAapCTBa, OCHOBAHHOM Ha IpaBe BIIaJElIblla

CBOEH TEPPUTOPHH M HAXOISIINXCS Ha HEH Bemei's;

14 [uBnincTuecKye NpaBoBbIe TPAAULIMH O] BOIPOCOM (110 moBoay jokianoB Doing Business
Bcemupnoro 6anka), I1ep. ¢ ¢ppann, Mocksa 2007, C.153.

15 JI. Meiiep, Pycckoe epanxcoanckoe npaso, Cankt IletepOypr 1868, C. 662; B.1. Kypaunos-
cKui, Buimopounvie umyuecmsa, Kues 1903, C. 41-42.

16 K.I1. [ToGenonocues, Kypc epaxcoanckozo npasa, t. 11., Canxr-IlerepOypr 1889, C. 260.

17 B.1. KypnuHoBckuii, Beivopounvie umyuecmsa, C. 45.

18 1. Metiep, Pycckoe epadicoanckoe..., C. 662; I.®. lllemenesnd, Yuebnuk pyccrkoeo epasicoan-
ckozo npasa, Cankrt [letepOypr 1910, C. 710-712.
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— QHAJIOTUYHBIM LIECCHH TPEOOBAHUSL, TOCKOIBKY M IECCHOHAPUH U JINLIO, TPHUHSBIICE
BBIMOPOYHOE MMYIIIECTBO, JCHCTBYIOT B CBOUX, a HE B 4y)KHX HHTEpecax'’;

— QHAJOTUYHBIM IIPaBy HACJICOBAHMUS, IOCKOJIBKY HACIEAHUKOM MOXET OBITh TOIBKO
(usmueckoe U0,

2. MpaBO Ha BBIMOPOYHOE MMYIIIECTBO CIIEAYET OTHECTH K HACIICACTBCHHOMY TIpaBy-'.

HekoTopble y4CHBIC CUUTAIOT, YTO IPABO HAa BEIMOPOYHOE MMYIIIECTBO SBIISICTCS YHHBEP-
CaJIbHBIM MPEEMCTBOM 0C000TO poaa (successio universalis sui generis) ¥ OTHOCUTCS K UH-
CTUTYyTaM MMyOJIMYHOTO, @ He YaCTHOTO IpaBa’.

B Hacrosiiee Bpems poccUiiCKUI 3aKOHOZATENb OTHEC NPAaBO Ha BHIMOPOYHOE MMYIIIE-
CTBO K HACJICICTBEHHOMY IIpaBy, IOMECTUB COOTBETCTBYIOIINE HOPMEI B paznen Hacreo-
cmeenHoe npaso 4actu TpeThel | paxaanckoro konekca Pd.

Crennduxoil HacIeJOBaHUS BEIMOPOYHOTO UMYIIECTBA SBISIETCS TO, YTO B 3aBUCUMOCTH
OT COCTaBa HACJIEICTBA K HACIEAOBAHHIO IIOCJIE CMEPTH OJHOTO M TOTO K€ JIUIA MOTYT IPHU-
3BIBaThCS Pa3IMUHbIe CYyOBEKTHI MyOINTHOTO MpaBa:

— JKUJIbIE IOMELIECHYS HAacleIyI0T MyHULUIIAIbHbIE 00pa30BaHUs U ropojia Geaepaib-
Horo 3HaueHust Mocksa u Cankr-IlerepOypr. YBenuueHue )ITHIHOTO (OHIa MyHH-
[UMAIBHBIX 00pa30BaHUl TOJDKHO CIIOCOOCTBOBATH MPENTOCTABICHUIO JKUIIbSI MaJo-
UMYIIIM HYXXJIAIOIIMCS IpaXkJaHaM, IIOCKOJIbKY B OCHOBHOM 3a CYCT MYyHHI[UIIAJIb-
HOTO YHJIMIITHOTO (POH/Ia MPEIoiaracTcs peleHre JaHHoM npodnemsl (1. 4 ¢T.12, .3
ct. 13, m 2 ct. 14, 1. 1, 2, 4 cT. 49 KK POD);

— BCE OCTaJbHOE MMYIIECTBO (HalpUMeEp, NEHEKHbIE BKIIAbl, 36MEIIbHbBIE YUACTKHU,
aBToMOOMIM U T.11.) HacienayeT Poccuiickas ®enepanus (1. 2 cr. 1151 TK PD).

BBIMOpOUHOE UMYIIECTBO XOTh W HACIEIYeTCs, HO HACIEIyeTCs ITyOIHYHbIM 00pa3oBa-
HHUEM HE KaK HacJEeIHUKOM 0co00# ouepenu (ouepeneil BoceMb, HU B OAHY U3 HUX PD He
BXOIUT). M3 3TOTO Clie/lyeT, YTO 0TKa3aThCsl OT HACJIEACTBA B MOJIB3Y MyOIMYHOTO 00pa3oBa-
HUSI HENB3sl, TOCKOJIBKY OTKa3 OT HACJIEACTBa BO3MOXKEH TOJBKO B TIOJIB3Y HACIEAHUKOB ITO
3aKoHy 11000 ouepenu (1. 1 ct. 1158 'K P®), ecnu Tonbko myOinuHoe 00pa3zoBaHue Boei
HacJeaoaaTelNs He ONpeeeHo B KaueCTBE HACIeAHHUKA 110 3aBeIIanmio. Tak Kak myOnnJHbIe
00pa3oBaHUs HACIEIYIOT XOTh U 10 3aKOHY, HO BHE YCTaHOBIICHHBIX 3aKOHOM odepesieid, To
HAaIpaBJICHHBIH OTKA3 B UX I10JIb3Y HEBO3MOXKEH.

ITpn Hacnen0BaHUH BBIMOPOYHOTO HMYIIECTBA IMEET MECTO YHUBEPCAIBLHOE TPEEMCTBO,
KakK B IIpaBax, Tak U OOSI3aHHOCTSAX yMEpIIEro cOOCTBEHHHKA BHIMOPOYHOTO MMYIIECTBA.
IMonoxenue 1000ro mMyOGIMYHOro 0O0pa30BaHUsl B 9TOM Cilydae NOLOOHO MOJOKCHUIO Ha-

cinenanka. OHO OTBEYAET O JIOJTaM HacJjeaoaareis, 00513aHO UCIIOJIHHUTD JIETaThl ¥ BO3JIO-

19 B.U. KypaunoBckuii, Boimopounsie umywecmsa..., C. 42, 43.

20 B.1. KypauHoBckuii, Beimopounvie umywjecmsaa..., C. 46—48.

21 K.D. Kasenun, I/lpasa u obsazannocmu no umywecmeam u ooazamenvcmeam, Cankr Ilerep-
oypr 1879, C. 375-376.

22 B.A. Pazanosckuii, O nocmepmuom npeemcmee..., C. 139, 144.
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JKEHHUs B MpeZeIax CTOMMOCTH YHACJIEI0BAaHHOTO UMYIECTBA. TeM He MeHee, NTPU3BaHUE
Pa3JINYHBIX HACIIEIHUKOB K BRIMOPOYHOMY HUMYIIIECTBY HAXOIUTCS B 3aBUCUMOCTH OT BUJIOB
HaCIIeICTBEHHOTO UMyliecTBa. [10J0OHBIN MOAX0/1 3aKOHOIATEIS OAPBIBACT UJICI0 YHUBEP-
CaJIbHOTO MIPABOINIPEEMCTBA KaK IIepexo/1a BCEro UMYIeCTBa yMEPILIETO B BUJIE €IMHOTO UMY-
LIECTBEHHOT'0 KOMIUIEKCA K €ro MPaBOIPEEMHUKAM.

B ciyuae nepexojia K rocy1apcTBy BBIMOPOYHOTO UMYIIIECTBA FOCYIAPCTBO HE HACIely-
€T MCKIIIOUNTENIbHOE MIPAaBO Ha MPOU3BEAECHUE. DTO MPaBO NMPEKPAIACTCs, U TPOU3BEIEHHE
TepexouT B obmiecTBernHoe noctosiaue (1. 2 ct. 1283 'K PD).

Nmeet nmu npaBo Poccuiickas denepanys Ha BREIMOPOYHOE UMYIIIECTBO, OCTABLIEECS I10-
cJIe MHOCTpaHa?

TO 3aBUCHT OT COCTaBa HACIIEICTBEHHOTO UMYIIECTBA:

— K HaCIIe/IOBAaHUIO HEJBIKUMOCTH MPUMEHSETCS 3aKOH MECTOHAXOKICHUS HUMYIIIe-
ctBa (lex rei sitae), T. €. BEIMOPOYHOE HEIBIKMMOE UMYILECTBO HHOCTPAHIIA HACTIEY-
et Poccuiickas ®enepanus, €ciy OHO HAXOJUTCA Ha POCCUICKON TEPPUTOPUH;

— K HAcIIeJIOBaHUIO JBIKUMOCTH HPUMEHSETCS 3aKOH MECTOKUTEIIBLCTBA HACIIE10/1a-
tens (lex domicilii), eclii MECTOM JKHUTEIILCTBA MHOCTPAHIIA HA MOMEHT €r0 CMEpTH
obu1a Poccus, To ABMKMMOE UMYILECTBO HaciemyeT Poccuiickas dexeparims;

— HACJIC/ICTBEHHOE MMYILECTBO MOXKET IMEPEXOJHUTh M0 3aKOHaM BCEX TOCYIapCTB,
B KOTOPBIX OyZIeT HaXOAUTHCSI BEIMOPOYHOE HMYIIECTBO HA MOMEHT CMEPTH HacJeo-

narens (lex fori)?.

Buorpaduyeckas annorauus:
Amnppeit HoBukoB — Cankr-IlerepOyprekuii rocy1apcTBEeHHBIN YHUBEPCUTET, FOPUIMUECKUI
(hakynpTeT, KaHAUJAT UCTOPUYCCKUX HAyK, KAaHAWAAT IOPUIMUECKUX HayK. HayuHbie uHTe-

PEChI: rPaKIAHCKOE MPABO (B YaCTHOCTH HACIIEACTBEHHOE PABO, CEMEHHOE MPABo).

SUMMARY
Hereditary succession in Russian Federation. The order of coming into an inheritance
The aim of the article is to evaluate the hereditary succession in the Russian Federation. The

author presents the order of coming into an inheritance in the Russian civil code.

Keyworps: hereditary succession, order of coming into an inheritance, civil law

23 ®.®. Maprenc, Cospemennoe mencoynapoonoe npaso t. 1I, Canxr IlerepOypr 1896,
C. 335-336.



Aaexcanap KanumoBuu

IIpnoGperenne npasa cOOCTBEHHOCTH HA MJIOBI,
NMPOAYKIIUIO U I0XObI 10 POCCUIICKOMY
rpPaskIaHCKOMY NPaBy

LleHHOCTD IPAKTUUECKH JIFOOOM BeIIM, Kak 00BEKTa IPaykIaHCKUX MPpaB, BO MHOTOM OIIpe-
JeNsieTcsl BO3MOJKHOCTBIO PEaIM30BaTh B OTHOIIEHUH HEE IPABOMOYHE MOIb30BAHUS MYy TEM
W3BJICYCHUS TTOJIC3HBIX CBOMCTB TaKOW BEIM BCEMH (DAKTHUECKU U IOPUIMYECKH JJOCTYITHBI-
MH crioco0amu. [y MHOTHX Belllel OAHMM M3 TaKHX CHOCOOOB BBICTYIAET BO3MOXKHOCTH
MIPUCBOCHUS OBELIECTBIEHHBIX PE3YJbTAaTOB MX HCIOJIb30BAHUSA, PA3IMYHOTO poja MHpH-
pALlEHUi, ¢ HEeIblo MOCIEAYIOUIEr0 UX HOTPEOICHUS UM CAMOCTOSITEILHOIO BOBJICUEHHUS
B rpaKAaHCKHUI 000POT. B mpakTHieckoM acmekTe KIII0YeBOe 3HaUCHNE NMEET ONPEIEIICHHE,
C OITHO CTOPOHBI — CAMOTO TAKOTO PE3yJIbTaTa MUCIONb30BaHHs BEIIH, C IPYToi — CyObeKTa

€ro MNpruCBOCHUA.

1. B HaIMOHAIBHBIX IPABOBBIX CHCTEMAX PA3HBIX FOCYIAPCTB MCIIOIb3yETCs 1BA OCHOB-
HBIX TOJIX0/1a K OTIPEACICHHIIO TPHHOCUMbIX BEIIbIO MOCTYIICHHA:

— yepes eUHOE TMOHSTHE 17100bL, KOTOpPOEe 00BEMHSET B ce0e BCE BO3MOKHBIE MTOCTY-

IUICHUSI C TIOCIIEAYOIINM Pa3rpaHUYCHIEM JBYX BHIOB IUIOIOB, HAIIPHMED: Ha NI00bl

sewyu 1 n1oodwl npasa (§ 99 TpaxxnaHckoro ynoxenus [epMaHuu') WK namypanvhvle

n100bL U 2padcoarnckue nioost (CT. 9 kaurn 3 Ipaxxmanckoro komekca Hunepnanmos?);

— uepe3 TPH MOHSTHS, PA3IHIAIONINXCS B 3aBUCHMOCTH OT XapaKTepa MOCTYIUICHHUIA,

HarpuMmep: ecmecmeeHnble I’lJlOdbl, npomblutileHHble I’l]lOObl, zpaofct)aHCKue n1oobl

1 I'paxmanckoe ymoxxenne Iepmanmm = Deutsches Buergerliches Gesetzbuch mit
Einfuehrungsgesetz: BBoa. 3akoH k ['paxn. ynoxenuto; mep. ¢ HeM. / [B. beprmann, BBen.,
coct.]. 3-e uzn, Mocksa 2008.

2 I'paxxmancknit konexc Hunepnannos. Kuurn 2, 3, 5, 6 u 7 / mep. M. @epmrmana. OTB. pex.
®.J1.M. ®ensabpiorre, Jleiien 2000.
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(ct. 574, 582 T'paxkaanckoro kogekca DpaHiuu’), 11006, nPoOyKyus, 00xo0st (cT. 136
I'K P® — I'pakaanckoro kogekca Poccuiickoit demepanuu?).

B coBpeMEHHOM POCCUIICKOM I'pa’kJAaHCKOM IIpaBe, IO CIOXKUBIICHCS eI B COBETCKOE
BpeMsI TPaANLMHI, HOCTYIJICHUS], IIOJTY4YEHHBIE B PE3YyJIbTaTe HCIIOIB30BaHMUS BEIH (Ha30BEM
e€ 0CHOGHOU WK NI000HOCsUell), TIONPA3AETSIOT (B 3aBUCHMOCTH OT CII0c00a UX IMoTyde-
HUS) Ha IUIOABI, MPOIYKLUIO U J0X0Abl. OTeuecTBeHHAs! HUBUINCTHKA c(OpMHUpOBaa J0-
CTaTOYHO YCTOMYMBEIE IMOAXOAB! K TOJKOBAHHIO 3TUX IOHSTHH, XOTS HEKOTOPHIE MOMEHTEI
TpeOYIOT CePhE3HBIX YTOUHSHUSI.

1.1 Tox mrogaMu MOHUMAIOTCS HOCTYIJIEHHUS €CTECTBEHHOIO, IPUPOIHOIO MIPOUCXOXK-
nenust. Kak pe3ynasTaTsl OpraHMueCcKOro pa3BUTHS KUBOTHBIX M PACTEHHH, OHU SIBISIOTCS
HOBBIMH BELIaMH, OTISIUBIINMHUCS €CTECTBEHHBIM 00pa3oM (TIPUILION KHUBOTHBIX, YpOXKai
C KyCTapHHUKOB U JAE€PEBLEB) WM OTAEIEHHBIMU HCKYCCTBEHHO (COCTPHIKEHHAS C )KUBOTHBIX
LIePCTh, CPE3aHHBIE C KYCTOB IIBETHI, CKOIIEHHOE Ha yYacTKe CEHO) OT INIOAOHOCSIIECH BEIH
(ToManrHero CKoTa U MTHIBI, 3eMEJIHOTO YJacTKa) 0€3 CyIeCTBEHHOTO e€ H3MEHEeHHSI.

ITnoapl, HECMOTPS HA UX IPUPOAHOE NMPOUCXOKICHUE, MOTYT IOTPeOOBaTh ONpeNenH-
HBIX YCWJIMH M 3aTpart Ui uX coopa, u, TeM 0ojee, At OTIEeNCHUS OT IUIOJOHOCSIIEeH BeIH,
a TaKKe ISl COBEPILCHUS] WHBIX IEHCTBHUIA, MOATOTABIMBAIONIAX HX IJISI TOCIETYIONIETro
UCIIOJIb30BaHU 110 Ha3HAYEeHUI0. B ciydasx, korna Takoe AanbHeHIIee UX UCIOIb30BaHUE
HETIOCPECTBEHHO MPEACTABIsIeT co00i moTpedieHne, B TOM YUCIe C MPeaBapuTeIbHOM,
MIOATOTABIUBAIOIIEH K 9TOMY IepepaboTKOi, OHM IO KOHIIA CBOETO CYIIECTBOBAHUS OOBIU-
HO COXPaHAIOT XapakTep IUIOA0B. B ciyuasx e, Korjga ux UCIONIb30BaHHE HEOCPEACTBEH-
HO IIPEATIoNaraeT peaju3anuio, B TOM 4HCIe ¢ NPeIBApUTEIbHON, HAPABICHHON Ha 9TO
nepepabOTKOH, OHH MOTYT PacCMaTpUBAThCS B Ka4eCTBE MOJNYYEHHOH OT OCHOBHOM BeIln
npopykuuu. Tak, B HOpMax o KoHTpakrauuu (cT.cT. 535 — 538 I'K P®) nmox npoxykuuei
IIOHMMAETCs] He YTO MHOE, KaK IUIOABI, OJNyYeHHBIE OT MPEAIIPUHUMATEIBCKOTO HCIIOIB30-
BaHMs IUIONOHOCSIIUX Belled (3eMebHBIX YYaCTKOB, JIOMAIIHETO CKOTa, NTUIBI). OgHAKO
TaKoro poja pa3rpaHU4YeHHE IUIOA0B U MPOLYKIMU HE UMEET NPUHIMIINATIBHOIO 3HAUYCHHU,
IIOCKOJIBKY IOpHANYEcKas cyAb0a 000MX ATUX MOCTYIICHUH ONpeAeseTcs I HUX OJHUM
OOIINUM MPABHIIOM.

1.2 Ton mpoaykiueil 00bIYHO TIOHUMAIOTCS ITOCTYIUIEHHSI TEXHUYECKOTO (B 3TOM CMBbICIIE
BCeTla HCKYCCTBEHHOTO) MPONCXOXKICHHS, SIBIISIOIINECS OBELIECTBIEHHBIMH PE3yIbTaTaMU
Pa3IHMYHOTO POja MPOU3BOIUTENBHON (4acTO — MPEIIPHHUMATENBCKOM) eSITeEHOCTH 110

HCIOJIb30BAHHUIO OCHOBHOMN BEIM ITyTEM BBINOJHECHUS C e€ IIOMOIIBIO Pa3HOTo poja pador

3 I'pasxnanckuii konekc ®panmun (Kogeke Hanoneona) = Code Civil des Francais (Code Na-
poléon) / iep. ¢ ¢pp. B.H. 3axBaraecBa, Mocksa 2012.

4 I'paxnanckuii konekc Poccuiickoit denepanuu, yacts nepsas ot 30.11.1994 (C3 PD — Co-
Opanue 3akoHomarenscTBa Poccuiickoit deneparym - 1994 Ne 32, Cr. 3301), gacTs Bropast oT
26.01.1996 (C3 P®. 1996 Ne 5, Cr. 410), gacts Tpethst oT 26.11.2001 (C3 Pd. 2001 Ne 49,
Cr. 4552), actp uetBépTas ot 18.12.2006 (C3 PD. 2006 Ne 52, 4. I, Ct. 5496).
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(TpomyKLysl, BRIMYIIEHHAS HA MPEINPHUSITHH, Yroib, JOOBITEIH M3 Kapbepa U T.II.) — Oyab
TO TOTOBBIN MPOIYKT, MOTy()adbpHKaT WM MaTepral, IpeTHa3HadYeHHbIH AT MOCIeayomeh
00paboTKH.

Hy»H0 0000 OI4YEPKHYTh, YTO IPOAYKIHS, KaK ¥ BCE pacCMaTpUBaEMBbIe TOCTYIUICHHS,
MIPEICTaBIsIeT co00il HOBBIE, paHee He CYIIECTBOBABIINE BEIIH, KOTOPbIE MOTYT OBITh OT-
JIeJICHBl OT OCHOBHOHM BEILlM B KauecTBe €€ MpUpalieHU 0e3 CyIIECTBEHHOTO U3MEHCHUS
€€ CYIIHOCTH U MCIIONB30BaHbI B JAIHEHILIEM COIVIACHO MX XO3SICTBEHHOMY Ha3HAUCHHIO.
B sTOM cMmBIcne Bpsim i MOTYT OBITH OTHECEHBI K MpoAyKmuu (B KoHTekcTe cT. 136 T'K
P®), pesynbrarsl nepepabOTKU BelllM, OpUAXYECKas Cynb0a KOTOPBIX ONPENENseTcs crie-
nuanbHOU HOopMoi#t ct. 220 'K P®, ycranarnuBaroieit, mo odueMy mpaBuily, IPUOPUTET
COOCTBEHHHKA TiepepadaThIBaeMOro MarepuaioB. [Ipu nmepepaboTke oJHa BEIlb IpeBpaia-
€TCs B JIPyTyI0, TIOATOMY HOBasl BEI[b €CIIM U SABJISCTCS NPOAYKILHUEH, TO HE NepepadoTaHHOM
BEILH, a TOH, OT UCTIOIB30BAHMSI KOTOPOH IepepaboTKa COCTOSIACH, HO [UIs He€ HOBasl BEIlb
OyzleT He pe3yJabTaToM MepepaboTKH KaKoro-To MaTepuala, a pe3yJbTaToM IIPOU3BOIUTENb-
HOTO UCTOJIb30BaHus e€ camoil. Ecnu B nanHOM ciydae cyObekT No 1, He coriacoBaB CBOM
JICHCTBUS HU C KeM, Ha cTaHKe cyObekta Ne 2 mepepaboTall MaTepHuas-3aroToBKy cyObekTa
Ne 3, moiyduB HOBYIO JleTaib, O KaKMM MpaBHIaM JOJDKEH ONPENeNsIThCS COOCTBEHHUK
9TOl Aeranu? PacmmpuTenbHOE TOJNKOBAaHHE TEPMUHA MPOAYKLHMS NMPHUBEAET K KOJUTU3UHU
TpHu 0TBETE Ha JaHHBIN Bompoc. [osTomy B koHTekcTe cT. 136 'K PD npoaykums momxHa
MTOHUMATHCS B Y3KOM CMBICIIE: JIHOO 9TO HEYTO COBEPIICHHO HOBOE, OTISIEHHOE OT OCHOB-
HOH Belu 0e3 M3MEHeHHs e€ cyllecTBa Wwin 0e3 3HaYUTEIbHOro JId Heé ymepOa, 1ubo,
€CIIM 3TO U PE3yNIbTar nepepaboTKH, TO NepepadOTKH IIOJ0B, H B TAKOM CMBICIIE 9TO TOXKE
BCerIa HeYTO HOBOE, OTIENEHHOE OT BEIH, JABIIeH dTH IUIOABI. [Ipyu TakoM Imoaxose mpo-
OsieM ¢ ompeziesieHneM cOOCTBEHHUKA JICTAIU B IPUBEICHHOM IIPUMEPE HE BOSHUKHET — UM
Oyzet npu3HaBathcesi, Mo oduieMy npasuiy ct. 220 'K PD, cobcTBeHHHK TepepadoTaHHOTO
Marepuana.

1.3 Toxozpl — mpupalieHns: 3KOHOMHYECKOTO XapaKkTepa — MPEeXJIe BCEro, JCHEKHbIE, HO
MOTyT OBITH ¥ HHBIE (HO TAKKe BCETAA TOCTYITHBIE ISl ICHEKHOH OLIEHKH) HaTypaJbHBIE 10~
CTYIUICHUSI OT OCHOBHOM BeIIH, CTABILME PE3yJITAaTOM €€ yJacTHsl B TPaKIAHCKOM 000poTe
(IMBHCHMBI, TIPOLICHTHI 10 BKJIAAy B OaHKE, IPOLICHTHI 10 3aiMY, apEH/THbIC TUIATEKH U T.IL.).

[TomyuyeHHBIE OT HCMONB30BaHMST OCHOBHOM BEILH IUTOIBI M MPOAYKIHS, KaK y)Ke OTMeda-
JIOCh, MOTYT OBITh PEANM30BAHbI, YTO MPUBOAUT K TIOSBJICHUIO HA UX MECTE JOXOI0B. XOTS
Y 3/1eCh IOpUANYEcKas cyap0a TOXOJ0B OT HUCIOJIb30BAHUS OCHOBHOM BEILU ONPENENIICTCS
TEeM e OOLIMM MPAaBUIIOM, YTO U IS IUIOAOB M NPOAYKINH, B HEKOTOPBIX CITydasX 3aKOHO-
JaTenb BCE-TaKd HAMEPEHHO OTIPaHUYMBACT JOXOABI OT MHBIX MOCTyIUIeHWH Bem. Tak,
contacHo cT. 297 I'K P®, ka3éHHOe NpeNpHusITHE CaMOCTOATEIBHO pPealu3yeT IPOU3BOAU-
MYIO UM IIPOAYKIHIO, €CIIM WHOE HE YCTAHOBJICHO NPAaBOBBIMU aKTaMH, HO IOPSIOK pac-
MIPE/ICNICHAS TIOYYEHHBIX OT 3TOTO JIOXOAOB MPENNPHUSTHS ONPENeIeTcss COOCTBEHHHKOM

€ro uMyuiecTBa.
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[MonsiTHE J0X00, TOXKAITYii, CAMOE MHOTO3HaYHOE U3 TPEX paccmarpuBaembiX. Jlaxe B 'K
P® B pa3nuuHBIX HOpMax 3aKOHOAATENb BKJIAIbIBAET B HETO Pa3HbIA MO MIMPOTE CMBICI.
Camoe IUPOKOE ero 3HaYCHUE OXBATHIBACT JIOOBIC MOCTYIUICHHUS OT MCIOJIBb30BaHUS UMY-
LIECTBa, KOTOPBIE BBIPAXKEHBI (MJIH, 110 KpaiHeH Mepe, MOTYT ObITh BBIPDAXKCHBI) B ICHEKHOM
(dopme — Hampumep, B crathsax 303, 1107 'K PD. TepmuH 0oxo0 03Ha4aeT BCKO MMYIIE-
CTBEHHYIO cpepy CyOBbEeKTa BO BCEX TEX CIIydasiX, KOrJa peub UAET O B3bICKAHUU KaKOT0-THO0
UMyIIecTBa B 00X00 Poccutickoti @edepayuu (c1. 169, moam. 8 m. 2 ct. 235, m. 3 ct. 937, 1. 5
ct. 1252 'K P®). Unorna mox qoxomamMu MOHUMAIOTCS Pa3IMIHbIe (OISITh JKe, KaK IPaBUIIo,
JICHEXHBIC) TOCTYIUICHHSI, TIOJydaeMble (PU3NYECKUM JIMIIOM B Ka4eCTBE CPEJCTB K CyIle-
crBoBanuto (cr.ct. 20, 30, 1085-1087, 1089 'K P®). Bo MHOrMx HOpMax 3aKOHOIATEINb
HCIIONB3YET TEPMUH 00X00 B KAY€CTBE CHHOHUMOB TIOHSITHSAM 6612004, npubviib (CT. 15, 1. 5
cT. 116, a63. 6 . 2 cT. 120, ct.cT. 169, 235, 1. 2 cT. 297, cT.cT. 298, 929, 1. 3 cT. 937, cT. 989
I'KP®). Bm. 1 ct. 37 'K PO noxobl yIOMHHAIOTCS B OJIHOM Cliydae Kak CPE/ICTBA K CyIlie-
CTBOBAHMIO, B APYTOM — KaK BBITOJIa, PUOBLTH, B cTaThsix 1074, 1085 — kak u To, u npyroe.

VY4uThIBas TaKyr0 MHOTO3HAYHOCTH CJIOBOYIIOTPEOJICHHS, CIEyeT BCIKUN pa3 yCTaHaB-
JMBaTh 3HAUCHHE TEPMUHA 00X00bl B KOHTEKCTE MCHOJIB3yeMOH HOpMBI. U nenars aTo He-
00XOIMMO, HECMOTPS Ha TO, YTO 3aKOHOJATENh B HEKOTOPBIX HOPMaX HCIOJIB3YeT BCE TPH
paccMaTpUBaeMBbIX IMOHATHUS — TUIOABI, MPOIYKIHs, 10X0b! (cT. 136, . 1 ct. 218, cr.cT. 248,
257,299, m. 1 ct. 340, ct. 606 1. 1 ct. 614, 1. 1 ct. 1043 'K P®), a uHOTIa OrpaHUYHBACTCS
mmtnb ogHuM (1. 1 cT. 107, et 132,226, m. 1 ¢1. 297, . 1 1. 357, m. 2 1. 559, c1. 1034 TK
P®) win nByms u3 Hux (m.a. 1, 3 ct. 346, . 3 ct. 900 'K PD).

XapaxTep BOSHUKHOBEHUsI y BEIIM Pa3HOT0 BHa MPUPAIICHUH TaKKe UMEET CBOM IPHH-
LUMUAbHbIe pa3nuyus. Tak, ecIH IUI0Ibl €CTECTBEHHBIM 00pa30oM HUCXOIAT TOJNBKO OT ca-
MOU IJIOZOHOCSIICH BEIIH, U C MOMEHTA OTJICJICHHSI OT HeE CTAHOBSATCS CAMOCTOS TEILHBIMU
00BbEKTaMH, TOTOBBIMH K TIPUCBOCHHIO 0€3 JOMOIHUTEIHLHOTO BO3ACHCTBHS (MM TIOYTH Oe3
TAKOBOTO), TO TPOAYKIIHUS, TOMHMO OT/ACICHHSI OT OCHOBHOM BEIIW, BCETa JOMOIHUTEILHO
TpeOyeT NPUIIOKEHHUST ONPEACAEHHBIX (PAKTHYECKUX ICHCTBUI MPHUCBAUBAIOLIECTO €€ JIHIIA,
Onaroziapst KOTOPBIM OHA IPUOOPETAET CBOMCTBO CAMOCTOSTEIILHOIO OOBEKTA MPAB M FOTOB-
HOCTh K MOCJIEAYIONIeMY MPUCBOSHUIO U UCIIOIB30BaHMIO. JI0XOMBI ke BOOOIIEe Aal0TCs He
HETOCPEACTBEHHO CAMUM JIOXOJONPUHOCAIIMM HUMYIIECTBOM, a SIBISIOTCS pE3yJIbTaTaMH
YCTaHABJIMBAEMBIX 110 TOBOIY HETO IOPUANYECKUX OTHOIICHUI — peaan30BaHHBIMU NpaBa-
MU TpeOoBaHus (TpeOOBaHUS yIUIATHI MPOIIEHTOB IO JJOTOBOPY 3aiiMa, TpeOOBaHUS yILIATHI
JTUBHJICHIOB 10 aKLUSAM, TPEOOBaHMS YIUIaThl apEHIHOM IIaThl U T.I.). IMEHHO MosTOMY
OHH, OpMaJILHO MTPUPABHUBASCH K BelaM (Onaroaps onpeaeaéHHON IOPUIMUECKO CBSI3H
C OCHOBHOH BeIIbI0), (PaKTHUECKH MOTYT PACCMaTPUBAThCS H IIIHPE, CIICICTBAEM YeTo, KCTa-
TH, U SBIISICTCS MHOTO3HAYHOCTh TEPMHHA 00X0O0bL.

Bo3nukHOBeHHE y paccMaTprBaeMBbIX MPHUPAIICHNN OCHOBHON BEIM KaueCTB CaAMOCTOSI-
TENBHBIX 0OBEKTOB TIPaB 00YCIOBIMBAET (B CHITY TOTO, YTO COOCTBEHHHMKOM OCHOBHOH BEIIN

1 e€ 1oJIb30BaTeIeM MOTYT ABJISITBCS Pa3HBIC Cy6’I)eKTI>I) HCO6XOZ[I/IMOCTI; ONpCACIICHUS JINL],
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00NaJaonyX B OTHOILICHWH HHMX IPAaBOM COOCTBEHHOCTH, BOOOIIE, W OTACJIBHBIMU BEll-
HBIMH TIPABOMOYHUSIMHU, B YaCTHOCTH. ONpeneNsiTh 3TO [eIeco00pa3Ho B JOTOBOPE, 3aKIIIO-
4aeMOM MEX1y COOCTBEHHHKOM M II0JIb30BaTeJIeM OCHOBHOMU BEILIM, B IIPOTUBHOM CIIydae
BOINpOC OyAeT pa3perarbcs B COOTBETCTBUH CO CIHELMAIbHBIMH HOPMaM{ 3aKOHOB, MHBIX
MPABOBBIX AKTOB JIMOO CYNIECTBOM OTHOIICHHUI MM 10 00mieMy npaBuiy cT. 136 T'K PO,
koTopast, contacHo I. 1 ¢T. 218 I'K P®, ycraHaBiuBaeT OCHOBaHHs IMPUOOPETEHUS MpaBa
COOCTBEHHOCTH Ha IUTOABL, TPOAYKIHIO, JOXO/bI, TIOyYE€HHbIE B PE3YJIbTaTe UCTIOIb30BAHMS

UMYHICCTBA.

2. IlpaBoBoe perynupoBaHHE OTHOIIEHWH MO PaclpeieseHuIO TUIO0B BEIIU MEXAY €€
COOCTBEHHHMKOM M JIPyTMMH JIMIIAMU TPAJUIMOHHO OCYILIECTBISUIOCH MO JIBYM Harpaslie-
HUSIM, IIyTEM OIpENENICHUS] B3aMMOOTHOIIEHUN COOCTBEHHUKA, C OJHONW CTOPOHBI — C 3a-
KOHHBIM II0JIb30BaTeIeM, C IPYrol — C HE3aKOHHBIM BIIAJENbIEM (I0OPOCOBECTHBIM WIIH
HEI0OPOCOBECTHBIM).

ITpu u3yyeHUN UCTOPUU BOIPOCA O TAKOM PACHpEENICHUH IIOJ0B, oOparaeT Ha ceOs
BHUMAaHHE TO OOCTOATENBCTBO, YTO NPHOPHUTET, KaK MPAaBHIO, OTHAETCS COOCTBEHHHUKY.
Jluna, mosip3yromuecs Ha 3aKOHHOM OCHOBAaHMM YYXOH IUIOJOHOCAIIEH Bel[bl0, MOTYT
JIMIIb B ONPEETIEHHBIX CIIydasiX CTaTh COOCTBEHHUKAMHU €€ IJI0JI0B — €CJIU 9TO OXBAThIBACT-
Csl UMEIOIMMCS Y HUX ITPABOMOYHEM B OTHOLIEHUH TaKOH Bely. Y HE3aKOHHBIX BIIaJICIIbIIEB
TaKUX BO3MOXKHOCTEH elIé MEeHbIIe, ¥ TO JIUIIb IPH YCIOBUU MX JOOPOCOBECTHOCTH B OT-
HOUIEHUHU 00/1a1aHNs INIOOHOCAIIEH BEIlbIO.

2.1 Ocobyto ocTpory npoOiiema npruodperna Mo BTOPOMY M3 yKa3aHHBIX HalpaBlIeHUN —
B YaCTH paclpeIesieH sl TI0I0B MEKITy COOCTBEHHUKOM BeIlN U € J100pOCOBECTHBIM BlIa-
JeIblieM, He UMEIOIUM Ha He€ IpaBoBoro turyna. CieayeT OTMETHTh, YTO HU B 3IOXY
PHUMCKOTO IIpaBa, HU B [IEPUOJ] €ro MOCIIEAYIOIel PeleNniuy OHa He Hallljla OJIHO3HAYHOTO
1 OKOHYATEJILHOTO Pa3pelIeHNus HU B 3aKOHOAATENLCTBE U MPABONPUMEHHUTEIBHON MPaKTHU-
Ke, HM B Hay4yHOH snteparype. Kak ormedan emé B cepeaune XIX B. OUH U3 OTEYECTBEH-
HBIX HccnenoBareneii goopocosectoro Buagenus, H. Kpbsutos, ucuucnenue vickazanmvix
110 9MOMY ONPOCY MHEHUL C PAZTUYHBIMU UX OMMEHKAMU U ABMOPO8 UX MO0 Obl 00pa30-
eamwv cooepaicanie 0coboll KHU2U .

OnHOHM W3 MPUYMH TaKOM cHUTyaluu ObUI0 MHOTOOOpasWe BUAOB IUIOJOB, BBIICISEMBIX
PUMCKHMU IOPUCTaMHU B 0011el Macce MPUHOCUMBIX OCHOBHOM BeIbI0 NOCTYIUIEHUH. OHI
JEIUINCh Ha: fructus pendentes — IUIOABL, €€ COCAUHEHHBIE C IUIOAOHOCSLICH BEllbIO;
fructus separati — INOABL, yiKe OTIEIEHHBIC; fiructus percepti — TOJbI, HE TOIBKO OT/ICIEH-
HBIE, HO U 3aXBaueHHBbIE KeM-TT100. Cpeii MOCIeIHUX pasInyalld fiuctus extantes — TIOIBI
HaJIMYHbIE U flructus consumpti — I10bl HOTPEOIEHHBIE (B TOM YUCIIE, TepepaboTaHHbIE WU

oT4yKJAEHHBIC). BhIIEIsITUCh Takxke fructus percipiendi — 06l HECOOPAaHHBIE TIO YITyIIE-

5 H. Kpsutos, K yuernuro o npase 006pocosecmnozo énaoenvya Ha nioovl (0 pUMCKOMY npasy),
VYuénsie 3amucku Kazanckoro yausepcutera 1864, Ota. 1, C. 425.
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HUIO, HO TOJJIeXKaIIne cOOpy MpPU MPaBUIIBHOW XO3SHCTBEHHOW AKCILTyaraiuu Bem. 1o
MHEHUIO u3BecTHOro pomanucra B.A. KpacHOKyTCKOro, opuUyecKkoe 3HaUCHUE MOHITUS
IUIOZIOB U PA3IMYMs UX BHJIOB 3aKIIIOYAJIOCh B PA3IMUUU UX IPABOBOI CybOBI IPU HAIUUUU
mpaBa COOCTBEHHOCTH, KaKOTO-IHOO MHOTO NPaBa Ha IUIOAOMPHHOCSIIYIO BEIb MM MPH
YCTaQHOBJICHHH 0COOBIX MPABOOTHOILICHHIT (HapuMep, y3yQpyKra) 1o MoBoay TaKol Bemu®.

Jlpyroii uzBecTHbIM HccienoBarelb puMckoro npasa, JL.U. Ilerpaxunkuii, B ogHOM 13
CBOMX (pyHAAMEHTANIBHBIX TPYAOB, CIEIHANBHO MOCBAIMEHHBIX JAHHOMY BOIIPOCY, Ha OCHO-

BC aHaJIn3a MHOTOYUCJICHHBIX TOYCK 3PCHUA HpI/IIHéJ'I K BBIBOZY, UTO BCE-TaKu:

OCHOBHOE MPAaBUJIO PACHPENENEHHs IUIOAO0B MEXIY COOCTBEHHHKOM H J00pO-
COBECTHBIM BIIQJICJIBLIEM COCTOUT B CIeAyloleM: noTpediénnbie mionsl (fructus
consumpti) ocTaroTcs B MOJIb3Y 100POCOBECTHOIO BIIaJieNblia, Ham4Hble (fructus

extantes) TOJKHBI OBITH BO3BPAILEHbI COOCTBEHHHUKY .

Taxoii moaxox ObLT BOCIPHUHAT MHOTHMH NPAaBOBBIMU cucTeMaMu. Tak, B Poccuiickoit
Wmrepuu oH ObUT BhIpaxkeH B CT. 425 CBoma 3aKOHOB TPaXKIAHCKUX®, KOTOpas yCTaHABIIH-

Baja, 4To:

ITo mpaBy monHON COOCTBEHHOCTH Ha UMYIIECTBO, BIIAJENbIly MPHUHAIIEKAT BCE
TUTOZIBI, JOXOABI, MPUOBLIN, IPUPAIICHNUS, BEITOBI (2) U BCE TO, YTO TPYIOM H HC-

KyCCTBOM €r0 ITPOM3BECHO B TOM uMyItiecTse (0).

Kaxk BuaHO U3 HOpMYIHPOBKH, HOPMA PETYIHPOBaia OTHOIIECHUS MO MOBOY IUIOJIOB MEXIY
J0OPOCOBECTHBIM BIIAJICNIBIIEM U COOCTBEHHUKOM, OT/IaBasi [IPEANOYTEHUE NocieqHeMy. UTo
KacaeTcsl 3aKOHHBIX I0JIb30BaTeNel, TO MX MpaBa Ha IUIOABI MPEIONPeaeUIHCE 00BEMOM
MAMEIOIINXCSl Y HAX TIPABOMOYHI B OTHOLICHHUH IUIOJOHOCSIIEH BEIIH, T.€. 3aBUCEIH OT UMe-
IOLIETOCS Y HUX [TPABOBOTO TUTYJIa B OTHOUICHUH HeE.

B coBeTckuii meproa pa3BUTHs OT€UECTBEHHON IMBUIIMCTHKHN PACCMaTPUBAEMBII BOTIPOC
BIIEPBBIC MOIYYHII CBOO TpsiMyto peramenTanuio B 'K PCOCP 1964 r’, ct. 140 xotoporo

yCTaHaBJIMBaJia, 4TO

6 W.b. Hosuukuii, U.C. Ileperepckuii pen., Pumckoe yuacmuoe npaso, Mocksa 1996, C. 154.

7 JI. Hetpaxkutkuii, /Ipasa 0o6pocosecmmnozo eradenvya Ha 00Xo0bl ¢ MOUKU 3PEHUS 002Mbl
U nOIUMUKY 2padxcoanckozo npasa, 2-e uzo, Caukt IletepOypr 1902, C. 1.

8 CBop 3akoHoB Poccuiickoit Umnepun. Tom necstoiii. Yacte 1. 3akonsl rpaxaanckue, CaHkT
ITerepOypr 1857, C. 81.

9 Benomoctu BC PCOCP - Benomoctu Chesna HapoiHbix jaernyratoB U BepxoBHoro Cose-
ta Poccuiickoii Coerckoii deneparuBroii Conmanuctudeckoir PecryOmuku 1964. Ne 24,
Cr. 406.
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HJ'IOI[BI, MPUIIIO KUBOTHBIX, HOXOHbI, IMTPUHOCHUMBIC BCIIBIO, NPUHAIICKAT
CO6CTB€HHI/IKy BCIIU, MTOCKOJIBKY MHOC HE YCTAHOBJICHO 3aKOHOM HJIM OJOTOBO-

POM COOCTBEHHHKA C APYTUM JIULIOM.

[To3nHee moxorkee MpaBuiIO MOABWIOCH cHavana B 11. 2 cT. 3 3akona CCCP ot 6.03.1990
O co6ersennoctn B CCCP'Y, rae mpemycMarpuBaiocs: Pesysbrarhl X03sSHCTBEHHOTO HC-
II0JTb30BaHMS UMYIIECTBA (TIPOILYKLUS M JTOXOAbI), €CIIH HHOE HE NPEIyCMOTPEHO 3aKOHOM
WM JOTOBOPOM, MTPHUHAUIEKAT COOCTBEHHUKY 9TOTO UMYILECTBA, & 3aTeM B II. 6 CT. 2 3aKoHa
PCOCP O coberBennoctrn B PCOCP!:

Pesynbrars! X031 {CTBEHHOTO U HHOTO HCIOJIB30BaHUS HMYIIECTBA, BKIIOYAs IIPO-
U3BOJICTBEHHYIO INPOJYKLUIO, a TAKKE IUIOJBI U MHBIE JOXOAbI OT UCIOJIb30BAHUS
UMYyIIECTBA MPHUHAIIIEKAT COOCTBEHHUKY 3TOTO MMYIIECTBA, €CITH HHOE HE Tpe-

YCMOTPEHO 3aKOHOM HJIK JOTOBOPOM COOCTBEHHHKA C JAPYTrUM JIMLIOM,

MIOCJIE Y€ro OHO ObLIO BOCHPUHATO U B 1. 1 ¢T. 50 OCHOB IpaskIaHCKOTO 3aKOHO/IATEIbCTBA
Coroza CCP u pecry6muk ot 31.05.1991'2:

CoOCTBEHHHKY MMYIIECTBA MPUHAAIEKAT PE3YAbTAThl XO3AHCTBEHHOTO M MHOTO
HCTIONB30BAaHMS €r0 UMYIIECTBA, B TOM YHCIE MPOXYKINS, IUIOABI U APYyTHE J0-

XO4bl, €CJIK MHOC HE NPEAYCMOTPEHO 3aKOHOAATECIIbHBIMH aKTaM1 WJIK JOIOBOPOM.

B 3THX HOpMax 3aKOHOAATENb, ONPEIEISs PHHAUICKHOCTD TUIOA0B, IPOAYKIUH U J0-
XOJIOB, KaK BHJIUM, YK€ CMECTHJI aKLIEHT Ha OTHOIIEHHSI COOCTBEHHUKA C 3aKOHHBIM I10JIb-
30BaTeIeM, OTPAHUYUB PETYJIMPOBAHHE €r0 OTHOLICHUH C JOOPOCOBECTHBIM BIIAJENbIIEM
HOpMaMu 0 pacuérax npyu BuHAUKAIMH (4. 1 cT. 155 TK PCOCP 1964 r.) u npu KOHAUKIUT
(4. 5 ct. 473 TK PCOCP).

2.2 O6urast HopMa O MPUHAIICKHOCTH IIOI0B HE COOCTBEHHHKY, 8 3aKOHHOMY TIOJIb30Ba-
TEJTIO TUIOIOHOCSIIIEH BEIU BIIEPBBIE MOSBUIIACH YK€ B IIOCTCOBETCKUIT epron, B Moemb-

nom 'K CHI'"3, B ¢T. 31 KOTOPOro yCTaHOBJICHO, YTO

HOCTyl'UIeHI/Iﬂ, TMOJYYCHHBIC B PE3YyIbTaTC HCIOJIb30BAHHUA HWMYIIECTBA (HHOIII)I,

MPOAYKLUS, JTOXOMbI), MPHHAIICKAT JIHILY, UCIIONB3YIOIIEMY 3TO UMYIIECTBO Ha

10 Benomoctu CH/l u BC CCCP 1990. Ne 11, Cr. 164.

11 Benmomoctu CHJI PCOCP u BC PCOCP 1990. Ne 30, Cr. 416.

12 Bepomoctu CHJ/] u BC CCCP 1991. Ne 26, Cr. 733.

13 PekoMeHaTeNIbHBIN 3aKOHOMATEIbHBIN aKT, YacTh IepBasi KOToporo Obuta mpuHsita [locra-
HOBIICHUEM Meoicnapramenmcekou Accambneu eocyoapeme — yuacmuukos Coopyoscecmea
Hesasucumvix Tocyoapecms 6 Canxkm-Ilemepbypee 29.10.1994 [MndopmarmoHHbIi Oromie-
teHb. MITA CHI. (Ilpunoxenne). 1995 Ne 6.].
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3aKOHHOM OCHOBaHHH, €CJIM MHOC HE NPEAYCMOTPEHO 3aKOHOAATEIIECTBOM HUJIN 10-

TOBOPOM 00 MCIIOIB30BaHUU YTOIO nMyniecTna.

Cratpst 136 gactu nepBoit 'K P® ot 30.11.1994 mouTtn 10CIOBHO BOCIPOM3BENA 3Ty pe-
naknuro. [To MHEHHIO yYEHBIX, YIaCcTBOBABIINX B pa3padotke kak MoxenpHoro I'K CHI,
Tak 1 nepsoHadanbHoi penakunu ['’K PO (M.U. Bparunckoro, E.A. Cyxanosa), 310 B 60J1b-
mell Mepe OTBEYAI0 YCIOBHSAM PBIHOYHOTO 000pOTa, MOBBIMIAS 3aWHTEPECOBAHHOCTH
B H/IJIeKAIIEM HCIIONb30BaHIN UMYIIECTBA JII0O0OTO 3aKOHHOTO BIaJeiblia, a He TOIBKO
COOCTBCHHHMKA .

CooTBeTCTBYIOIIAs HOPMa MTOYTH JOCJIOBHO NEPEILIa B IPaKIaHCKUE KOJEKChI TEX CTPaH
CHI', xoropsie Boctpusuin Mogenbubiii 'K CHI. Ilomumo Poccuu K HEM OTHOCHT-
cst Apmenus (ct. 144 TK Pecriyonuku Apmenust ot 17.06.1998), Benopyceus (ct. 136 'K
Pecnyonuku benapych ot 7.12.1998), Kazaxcran (ct. 123 Pecnyonuku Kaszaxcran, oOmas
gacTh 0T 27.12.1994), Keiprecran (ct. 29 I'K Keipreickoit PecmyOmmkn, gacts mepsast
ot 8.05.1996), Tamxukucran (ct. 149 'K PecnyOnukn TamkukucraH, yacTb nepBasi OT
30.06.1999).

Crpanbl, n30paBIe cOOCTBEHHBIH IyTh KOMU(DUKAINU TPaKIAHCKOTO 3aKOHOAATENb-
CTBa, MIO-Pa3HOMY TIOJIONUIN K PEIICHUIO PacCMaTpUBaEeMOro BOIPOCa.

Tak, HEKOTOpBIE CTPAHBI OTKA3aJIHMCh OT IPOTHBOINOCTABICHHUS COOCTBCHHHUKA U 3aKOHHOTO
TI0JTb30BAaTEINS, HA/ICIUB MTPABOM COOCTBEHHOCTH Ha ILIOBI JIMIO, 00Naatomee IpaBoOMOIH-
eM Ha ux npucBoenue. M3 crpan CHI™ mo stomy nmyTtu nouwiu 3akononarenu [ py3uu, Moi-
noBbl U Typkmenucrana. Hanpumep, cratbst 299 'K Pecnyonuku Monmosa ot 6.06.2002,
OOBETMHSS TIOHATHEM TUIOMBI JI00BIE MTOCTYIUICHHUS, IPHHOCUMBIE HETTOCPEACTBEHHO Tpe/I-
METOM (BEIIbIO) MJTH B PE3YJIbTAaTE UCIIOJIb30BAHUS IIPaBa, B TOM YHCIIC MIOCPEICTBOM IIPABO-

OTHOIIIEHUH, B MyHKTE 4 YCTaHABIMBAET, UTO:

TIpaBoMoOuHe Ha MPEAMET WX MPABO AAET BO3MOXKHOCTD Y/ACPIKaHHs IIO0B 3TOr0
HpeaMeTa MM 3TOTO MpaBa B COOTBETCTBUH CO CPOKOM M 0OBEMOM 3TOr0O MpaBo-

MO4us, €CJIN 3aKOHOM HJIK TOTOBOPOM HE MMPEAYCMOTPEHO UHOEC.

Amnanoruanoe npasuio MoxHO HaiTh B ¢T. 190 'K ITombmmm ot 23.04.1964.
B npyrux crpanax CHI™ — Azep6aiimkan (ct. 135.12 'K A3epbaiipkanckoil pecmyOnuku
ot 28.12.1999), V36ekucran (ct. 92 I'K Pecriybnmuku Y3oexucran ot 29.08.1996), Ykpauna

14 B./1. KaprioBuy, oout. pen., Kovmenmapuii k yacmu nepeoii I pasxcoarnckoeo Kooexca Poccuii-
cxoti Dedepayuu ona npeonpunumamenei, Mocksa 1995, E.A. CyxaHos, oTB. pex., Poccuii-
ckoe epaxcoarnckoe npaso 6 2 m., m. 1, Mocksa 2011, C. 317.

15 Tekctsl rpaxxpaHckux konekcoB ctpan CHI' B3sTer Ha cailite MHpopManmoHHOH CHCTEMBI
«KontuaenT» [online]. 3akononarensctBo ctpan CHI™ [doctym: 2013-11-25]. JocTynHbI Ha:
<http://continent-online.com/about_us.aspx>.
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(cr. 189 TK Ykpaunst ot 16.01.2003), COOCTBEHHUKOM TIIOAOB, IO O0IIEMY TpaBHITY, PO-
BO3MIaNIaeTcss COOCTBEHHUK IUIOJOHOCSIIEH BeIM. AHAIOTHYHBIA ITOIXO HCIIONb3YeTCs
u B cTpaHax bantuy, akTuuecky BOCCTaHOBUBLINX CBOE docogemckoe TPa)JaHCKOE 3a-
rkoHomarenbeTBo (Dctonus'®, Jlarsus'’, Jlutea'®), a Taxke B l'epmanun'® u Opanimn®.

2.3 3a Bpemst cBOero AeicTBUsA (1OUTH JBa AecaTuieTs) HopMsl cT. 136 'K P B nutepa-
Type aKTUBHO HE 00Cyaaiuch. CHOpbI TPaJIUIIMOHHO OBLIM CMEIIEHBI K BOIIPOCY O MpaBax
Ha IUIOAB! Y JOOPOCOBECTHOTO BiIaaeniblia Bemd. MHOrOUNCICHHbIE KOMMEHTApUH CaMoi
cTaThy (B paMKax KOMMeHTapueB nepBoii yactu ['K PO) omnmyanuce v oTIHYaioTes KpaTko-
CTBIO, HO JIa)Ke MPH ITOM COJICPIKaT IPOTHBOPEUUS, ITPEXK/IE BCETO, OTHOCUTEIBHO TOJIKOBA-
HUS TIOHSITUH NPOOYKYUsL U OOXOObL.

B KoHrenmu pa3sBuTHs TpakJIaHCKOro 3aKoHomarenbcTtBa Poccun?! (1. 3.1), mpumMeHn-
TEJILHO K PaccMaTpUBAEMBbIM BOIPOCaM ObLIO YKa3aHO HAa HEOOXOJUMOCTb BCIE 3a BBEE-

HHEM TOHSATHSI COCTABHOM YaCTH CIOKHOM BEIIH YCTaHOBUTB, B HaCTHOCTH, YTO

BBIJICJICHUE OTJICJIbHOM COCTABHON YacCTH JOJKHO IIPUBOJUTH K IIEPBOHAYATIBHOMY
BO3HUKHOBEHHMIO TIPaBa COOCTBEHHOCTH Ha HOBYIO BElllb; yKAa3aHHOE TPABO MOXKET
BO3HUKATh Y JINIA, KOTOPOMY INIpHUHAJJIekKada CIOXKHAS BEIlb, MM y JIUIA, OCYy-
IIECTBUBILETO BBIIEN Ha 3aKOHHBIX OCHOBAHUSX; B LEJIIX CTAOMILHOCTH 000pOTa
B psifie CITy4JaeB 3aKOH MOXKET MpeTyCMaTpHUBaTh, YTO HAa HOBYIO BEIllb PACHpOCTpa-
HSIIOTCS T€ K€ 0OpeMeHeHws! (HalpuMep, paBo 3aJI0ra), KOTOpbIe ObLIN yCTaHOB-

JICHBI Ha CJIOKHYIO BCILIb.

ITockonbKy HEOOXOIMMOCTh TaKMX M3MEHEHHH He MpeAroyarajga KaKoH-IIHO0 Koppek-
THUPOBKU 001l HopMbI cT. 136 'K PD, ocTraéres npeanonoxkuth, paccyxaas JIOTHIECKH,

YTO €CJIU BBEJCHHUE MPEKHEH HOPMBI OBUIO OCYLIECTBICHO B YTOAY YeIaM PblHOUHO20 000~

16 Crarbst 24 mepBOHa4YaIBbHON peflakiMy 3aKoHa O BEIIHOM IIpaBe DcToHCKOM PecryOmmku ot
9.06.1993[online]. Avaleht [[octym: 2013-11-25]. Joctynusr Ha: <https://www.riigiteataja.
ee/akt/13322575%eiaKehtiv>.

17 Crarbst 955 I'paxknanckoro 3akona Jlarsuiickoii Pecrry6muku 1937 r. (B penakiuum ot 1.03.1993)
[online]. 3axons! JlarBun no-pyccku [doctym: 2013-11-25]. Joctynusl Ha: <http://pravo.lv/
likumi/05_3_gz.html>.

18 Crarsst 4.53 I'paxknanckoro konekca JIntosckoit Pecry6muikn ot 18.07.2000[online]. Lietuvos
Respublikos Seimas [Hoctym: 2013-11-25]. Hoctynusr Ha: <http://www3.lrs.1t/pls/inter3/
dokpaieska.showdoc 1?7p 1d=286643>.

19 § 953 [OcHoBHbIe pennucanus| [11oabI ¥ HHBIE COCTABHBIC YACTH BEIIM IPUHAICKAT U T10-
CJIe VX OTJETICHUS] COOCTBCHHUKY BEIIH, €CITU U3 peanucanuii §§ 954-957 ue cnexyer uHoe.

20 Cr. 547. I1n0as! 3eMIH — €CTECTBEHHBIC WU IIPOMBIIIUICHHBIE, I1J10/bl TPAXKIaHCKHUE, IPUILIOL
JKMBOTHBIX MIPUHAJIEKAT COOCTBEHHUKY I10 TIPABY MPHUCOSIUHCHHSI.

21 KoHmenius pa3BUTHS TPaXIaHCKOTO 3aKoHoAaTenbcTBa Poccuiickoit deneparyn (omodpeHa
Cosetom mipu [Ipesnnenre PO no xopmdukanny u cOBEPIICHCTBOBAHHUIO TPAXKIAHCKOTO 3a-
rxononarenscTBa 7.10.2009 1), Bectank BAC - Briciuit Apoutpaxusiii Cyn - 2009 Ne 11.
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poma, 3HAYNT, IPUHATHE HBIHEIIHEH PEeAaKIK TOBOPUT 00 OTIAJCHHUU MM O CHIKCHHH
3HAYMMOCTH MPEKHUX Il 1 MOSBICHUN HOBBIX — MOXKET, TIOBBIIICHNE TIPHOPUTETA TIPaB
COOCTBEHHHUKA.

O01ee MpaBuiIo, ONMPEAENSIONIee Cyap0y MIOA0B, MPOAYKINN U JOXOAOB, MOIYIEHHBIX
OT HCIIONB30BaHMs BEIIH, coepkuTcs B cT. 136 'K PO, HOBast penakuust KOTOpOil BCTyIHIa
B aeiictBue ¢ 1 oxts10ps 2013 1, cornacuo DenepanbHomy 3akoHy OT 2 utonst 2013 . Ne 142-D3
(penepanbhblii 3akon) O BHECCHUH M3MEHEHHUH B mozpasen 3 paszaena [ yactu nepoit [pax-

JaHckoro kozjekca Poccuiickoit @eneparyn®?. OTHBIHE JTaHHON HOPMOM YCTaHOBIEHO, YTO

H.]'IO,E[LI, NpoAYKIHMA, NOXOABI, IMOJTYYECHHBIC B PE3YIbTATE HCIIOJIb30BAHHA BECIIH,
HE3aBUCHUMO OT TOT'O, KTO UCIIOJB3YET TaKylO BCIIb, IPUHAAJICIKAT CO6CTB€HHI/IKy
BCUIH, €CJIM MHOE HE NPEAYCMOTPEHO 3aKOHOM, MHBIMU IIPABOBbLIMU aKTaMH, J10-

TOBOPOM HMJIM HE BBITEKACT U3 CYLIECTBA OTHOIIICHHUH.

HpeZLH_IGCTBOBaBHIaﬂ er peaaknusa CoAcpikala MHOC MpaBuiIo, NpeayCMaTpruBaBIICE, UTO:

Iloctymienus, monydeHHbIE B pe3yJbTare WCIOIb30BAaHHS MMYIIECTBA (ILIOIBI,
MPOAYKLUS, JOXObI), IPUHAIJIEIKAT JIUILY, UCIIOIB3YIOIIEMY 3TO UMYIIECTBO Ha 3a-
KOHHOM OCHOBaHHH, €CJIM HHOE HE MPEITyCMOTPEHO 3aKOHOM, HHBIMH NPABOBBIMH

aKTaMH1 U JOTOBOPOM 00 MCIIOIB30BaHUU YTOIO nMyniecTna.

Taxum 00pazoM, pakTUYecKH ObLIO BOCCTAHOBIICHO paHee JICHCTBOBABILIEE MTPABUIIO.

Vi3meHeHus ObLIH MPUHSATHI ¥ BCTYIIUIN B CHILY, COIPOBOXIAsCh MUMOJIETHBIMH YTBEPIK-
JICHHUSIMH O TOM, UYTO 8C€ 8 KOpHe U3MeHUI0Ch. UTO e Ha CaMOM JIeJie H3MEHMIIOCh, U MOYKHO
JIM 3TH M3MCHCHUSI CYUTATH KOPCHHBIMH?

Bo-1iepBhiX, KOHEUHO ke, H3MCHEHO 00IIee MPaBUII0 O MOCTYIUICHUH PHHOCHMBIX Be-
IIBIO TUIOZIOB €& COOCTBCHHMKY, a HE 3aKOHHOMY IIOJIb30BaTellto, Kak paHee. Ppasa Hesza-
BUCUMO OM MO20, KMO UCNONb3YeNn MAKYI0 6eujb SBCTBYET O TOM, YTO B PACCMATPHBACMOM
BOIIPOCE O MPHUHAICKHOCTU IUIONOB COOCTBEHHUK 8036bLCUICS HE TOJIBKO HAI J0OpPOCO-
BECTHBIM BIaJIeIbLIEM, HO M HaJl HHBIMH, TIOMHMO CaMOTr0 COOCTBEHHHKA, JIUIIAMH, HCIIOJb-
3YOIIMMH UMYIIECTBO Ha 3aKOHHOM OCHOBAaHHH. J{MCIIO3UTHBHOCTD HOPMBI, KaK U MPEK/IE,
OCTaBISICT BO3MO)KHOCTH 3aKOHHBIM ITOJIB30BATENSIM CTaTh COOCTBEHHUKAMH MOCTYIUICHHUIM
OT OCHOBHOM BEII[H, HO TETEPh 3TO MPHUIETCS, B OOJBIINHCTBE CIIy4YaeB (€CIU 3TO MPSIMO He
MPEeIyCMOTPEHO 3aKOHOM MITH HE BBITEKACT M3 CYIIECTBA OTHOIICHHIT), OTOBApHBATh 3apaHee.

[Momy4aercst, 4TO, €CIIM PaHbLIC 3aKOHHOE MOJIb30BaHUE BKIFOYAIIO B CeOsI BO3MOKHOCTb
U3BIICUCHUSI TIOI0B U3 00BEKTA MOJIH30BAHUS, TO TEIEPh ITa BO3ZMOKHOCTD JTOJKHA OBITH

OTOBOPEHA OTJIEJILHO JIOTOBOPOM, JIMOO JTOJKHA OBIThH OIpEe/IesicHa 3aKOHOM, JIM0O JOKHA

22 C3 PD 2013. Ne 27, Cr. 3434.
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BBITEKAaTh U3 CyllecTBa OTHOLIEeHNH. CuTyauus, HanpuMep, He U3MEHMUJIach /IS apeH/1aTopa,
B CHUTy HaJW4us JUIsl HeTO HOpMBI a03. 2 ct. 606 'K P®, mpsmo npexycmarpuBaiomieit ero
BO3MOXKHOCTb IIPUCBOCHUS IIJIOJIOB, HO U3MEHUIIACH JUIs CCYNONOIydarTelisi, I0OCKOJIbKY CIIe-
[MaJHHON HOPMBI O TIPUCBOCHUN MM TIOJOB HE MPEIYCMOTPEHO, a monokeHus cT. 606 I'K
P® Ha Hero He pacpoCTpaHAIOTCS.

Takum 00pa3oM, BO3MOXKHOCTb HPUCBOCHUSI IIOJOB BEIM (DaKTUUECKU OTIEISAETCS OT
[IPaBOMOYMS IOJIb30BAaHUS €10. B 3TOM MOXKHO ycMOTpeTh emié OAMH IIar 3aKOHOAATess
B CTOPOHY HaJIEJICHUSI BO3MOXKHOCTH M3BJICUCHMS U MPUCBOEHUS IUIOAOB CTATYyCOM Camo-
CTOATEILHOTO [IPAaBOMOUMSI B OTHOLIEHUH IIJIOJOHOCSILEH BELIy, Hapsay ¢ TPaAULHOHHBI-
MH BEIIHBIMU IIPAaBOMOYMSAMH BIIAJICHUS, TI0JIb30BaHUA U pacnopsikeHus. KocBeHHbIM moj-
TBEP)KACHUEM CaMOCTOSTEILHOCTH TAKOTO IPABOMOYHS MOXKET CITY’KUTh BOCCTAHOBJICHHBIN
B POCCHICKOM I'pa)XJaHCKOM IIpaBe MHCTUTYT cepBuTyTa (cT. 274 'K P®) u npeanonara-
eMbIH K BOCCTAHOBJICHUIO MHCTUTYT Y3y(pyKTa (IOJIB30BIaACHNS), Al IEPBOTO U3 KOTO-
PBIX BO3MOXKHOCTbH M3BJICUCHHUS IUIOJIOB M3 MCIOIB3YEMOT0 UMYIIECTBA UCKIIOYEHA, a JIJIs
BTOPOI'O — SIBJISIETCS INIaBHOW. Takast TEHACHIUS BBIVIAJUT BIIOJHE 3aKOHOMEPHOHU B CBETE
TOTO, YTO eI B PUMCKOM IpaBe (KO MHOTHM HE3aCIy)KeHHO 3a0BITHIM MHCTHTYTaM KOTO-
pOro CerofiHs BO3BpAILACTCS COBPEMEHHOE POCCHIICKOE T'PaKIAHCKOE IMPaBO) KaXI0e M3
MOHATHUH usus (MOJAB30BAHKE) U fructus (IO, TPUPOCT, JOXOA) UMEJIO CaMOCTOSTEIbHOE
FOPUINYECKOE 3HAYCHHUE.

YKka3zaHHBIH BBIBOJ] O IPAaBOBOI MPUPOJIE paccMaTpUBAaEMOro PUCBOCHUS OATBEPIKAALT-
cst e U TeM 00CTOATENILCTBOM, YTO 3aKOH MOXKET COIEPIKaTh JAake 00sS3aHHOCTh U3BIEUE-
HUS TJI0A0B U3 TUIofoHOCcsAeH Bemu. Tak, B 1. 3 cT. 346 'K PD conepxutcst ykazanue Ha
TO, YTO JOTOBOPOM Ha 3aJIOTOJEPIKaTels MOXKET OBITh BO3JIOXKEHA 00S3aHHOCTH M3BJIEKATh
13 IpeaMeTa 3aj10ra INIOAb! U I0XOAbI, HAIpaBIsisl UX Ha [OralleHHe OCHOBHOTO JOJITa WU
MHOE YIOBJIETBOPEHNE HHTEPECOB 3aj10roaTels (HanpuMep, CoOupars ypokail Ha 3aJI0)KeH-
HOM 3€MEeJIbHOM Y4acTKe).

Bo-Bropsix, npexHss pegakius cr. 136 'K PO paccmarpuBana rionsl, OpoayKIUIO
1 JI0XO/1bI KaK PEe3yJIbTaT MCIIOIb30BAHUS UMYUjecmad, a HOBasl PeIaKIisl — UCTIOIb30BaHU
sewu. Benencreue Takoro cyxenus cr. 136 'K PO He Tonbko mepecrana cornacoBbIBaThCS
¢ HopMoii a63. 2 11. 1 ct. 218 T'K PD, nponomxatoreil Ha3bIBaTh €€ HCTOUHUKOM, IIpeycMa-
TPUBAOLIMM OCHOBaHHS IPHOOPETEHNs IIpaBa COOCTBEHHOCTH Ha yKa3aHHBIE TPUPAILCHNS,
MIOJIy4YEeHHBIE B PE3yNbTaTe MCIOIb30BaHUS UMEHHO MMYIIECTBA, HO U YTpaTHiIa XapakTep
0011ero mpaBuiIa A1l MHOTHX HOPM, B KOTOPBIX pellaeTcsl CyAbOa II010B, IPOAYKIUU U O~
XOJIOB, TOJYYEHHBIX OT MCIOJNB30BaHMS MO0 MMYIIECTBa BOOOIIE, TMOO MHBIX, IIOMHMO
Bellel, BUJJOB UMYIIIECTBA.

Tak, KOHKPETU3UPYIOLIHME TOJOKEHUS O CyAbOe IJIONO0B, MPOLYKLUHN U TOXOLOB COXpa-
HUIUCHh BO MHOTUX cTaThsix 'K P®. B wactHocTn, c1. 248 PO pemaer coOTBETCTBYIOLIHI
BOTIPOC NMPUMEHHUTENBHO K MOCTYIUIEHUSIM UMYIIIECTBA, KOTOPOE HAaXOQUTCs B 00IIel aose-

BOii coOCTBeHHOCTH, 11. 3 ¢T. 257 'K PO — k mocTymieHus M UMyIIECTBa, KOTOPOE MPUHA]-
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JIGKUT KPECThIHCKOMY ((pepMepckoMy) X03sHCTBY, 11. 2 ¢T. 299 'K P® — k nocryrieHusm
AMYILIECTBA, KOTOPOE HAXOMUTCS B XO3SIMICTBEHHOM BEJICHUH HJIHM B OTIEPATHBHOM YIIpaBie-
HUH, a TAKIKE UMYIIECTBA, MPHOOPETEHHOTO YHUTAPHBIM MPEANPUSITUEM WK YUPEKICHHEM.
Yactp 4 'K PO Takke comepKuT psii IpaBUil O Paclpeie]IeHHH J0XOA0B OT COBMECTHOTO
WCTIONIb30BAHUS Pa3IMYHBIX PE3yIbTaTOB HHTEIICKTYAIBHOM e TeNIbHOCTH: TIPaBoo0Iaaa-
TEJISIMU — Pe3yJIbTaTa MHTEIUICKTYAIbHOW JNESTeIbHOCTH I CPEACTBA MHIUBH Iy aTH3alluT
(. 3 ct. 1229 T'K P®), texnonoruu (ct. 1549 'K P®); coaBropamu — npousseaenus (1. 3
ct. 1258 T'K P®), ucnonuenus (n. 3 ct. 1314 TK PD), uzobpereHus, Mojae3HONH MoaeIH
WY IpoMblIuIeHHOro oopasua (1. 3 cr. 1348 I'K P®), cenekunonHoro pocriwkenus (1. 3
ct. 1411 'K P®), Torosioruu uHTErpanbHeix MukpocxeMm (1. 3 ct. 1451 'K P®D).

B-TpeThux, COracHO ASHCTBYIOIIEH pelaKiiy OTCTYIUICHHE OT 00IIero mpasmia cT. 136
I'K P® moxeT Ternephb MpeaycMaTpruBaThCs He TOJBKO 3aKOHOM, HHBIMHU MPaBOBBIMH aKTaMHU,
JOTOBOPOM, KaK U paHee, HO U MOXKET BBITEKATh U3 Cyuyecmea OmHoueHull.

Peub, BUANMO, HIET O TAKAX CUTYAIMSX, B KOTOPHIX HCIIOIB30BaHHE BEIIU 3aKOHHBIM
MI0JIb30BATEIEM HCUEPIBIBAETCS IPUCBOCHUEM ONpEACHEHHBIX €€ MocTyIuleHnd. Tak, Ha-
IIpuMep, MCHONB30BaHHE B JIOMAIIHEM XO3SCTBE KOPOBBI MOJOYHOW TOPOABI CBOIUTCH,
MIpeXIe BCETo, K MPUCBOSHUIO IPOU3BOANMOTO €10 MoJIoKa. M Takoe mpUCcBOCHUE, TyMaeTcs,
MOYKHO NMPHU3HATH BBITCKAIOIIUM M3 CYILIECTBA OTHOIICHUH O €€ UCIT0Ib30BAHHIO, TOCKOIIBKY
HMMEHHO JUISl TAKOTO MCIIOIb30BaHMsI OHA BEIBE/ICHA (B ATOM €ro LieJieBOe Ha3HAUCHNUE), U Ta-
KO€ HCIOIb30BaHHeE €€ B XO35CTBE MOKET OBITh HE TOJBKO ITaBHBIM, HO M €IUHCTBEHHBIM.
Uro Kacaercs Ipyrux BO3MOXKHBIX TUIOZ0B €€ HCIIOIb30BaHUs (TEsITa), X IIPUCBOCHHE YKe
BPSII JIM MOXKET MPU3HABATHCSI BEITEKAIOIIMMHY U3 CYLIECTBA OTHOILIECHHUH, TTOCKOJIBbKY HX IO-
SIBJICHUE TIPH OOBIYHOM (COOTBETCTBYIOLIEM LIEJICBOMY HAa3HAUSHHUIO) MCIOIB30BAHUH ILIO-
JIOHOCSIIICH BEIIM HOCUT BO3MOXKHBIN, HO HE 00513aTEIIbHBIN XapaKTep.

OreHOYHBIN XapakTep NPUMEHSIEMOro B JaHHOM ClTydae KpUTEpHs ONpeeIeHHUsI CyObek-
Ta MPUCBOCHUS BBIHYIUT CTOPOHBI, CCHUIAIONIMECS] Ha HETo, JOKa3hIBaTh €ro HaJlm4He, T.C.
OIIPEIEIISATh [l KOHKPETHOTO CIly4asi CYIIECTBO OTHOLICHUH 110 MCIIOIb30BAHHIO IJI0I0HO-

CSIIIEeH BEIHn.

3. Crarbs 136 'K P® paccmarpuBaeT ykazaHHbIE IOCTYIUICHHS OT UCIIOIb30BAHHS BEILH
B Ka4E€CTBE CAMOCTOSATENNBHBIX OOBEKTOB TPaKTAHCKHUX TIPAB, TOITOMY BaXKHOE 3HAUCHHUE IS
Havaya IefCTBHS MONIOKEHUH 3TOH CTaThH, KaK, BIIPOYEM, H MHOTUX JPYTHUX HOPM, OTpene-
JISIIOLUX IOPUANYECKYIO CyAbOy IUIONOB, MPOAYKIHMU U J0XOA0B, UMEET MOMEHT HX IOJy-
9YeHHs OT MCIOIb3yeMOH OCHOBHOW BEIH, TTOCKONBKY C 3THM MOMEHTOM CBS3aHAa BO3MOJXK-
HOCTB PAcHpOCTPAaHEHNUS Ha HHUX PEKHMa CaMOCTOATEIBHOTO OOBEKTa, a, CIIeI0BAaTeIbHO,

1 BO3MO>XHOCTb BO3SHUKHOBCHUA Cy6’BCKTI/IBHLIX IpaB Ha HUX.
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J17151 TIII0/10B — 9TO MOMEHT X OTIEINICHUS (Separatio) OT TIOLOHOCSIIEH BEIH, TIOCKOIbKY
TUTOJIBI JIO 3TOTO MOMEHTA (SIOJIOKHU Ha JiepeBe®, MIEPCTh Ha OBIIE) SBILIFOTCS YaCThIO TLIOI0-
HOCsIILEeH BelH U I03TOMY, 0€3yCI0BHO, IPHHAAIEKAT €€ COOCTBEHHUKY. [IIs IPOAYKIMU —
9TO MOMEHT 3aBeplIeHUs €€ CO3[JaHus B BUJIE TOBapa, FOTOBOIO JUIsl MOCIEIYOLIEro noTpe-
OreHws1, mepepabOTKH WK peanu3aiuu. [ qoxoma — 9T0 MOMEHT €ro ITONyYeHHS B BHIC
HA4YMCJICHHBIX Ha OAHKOBCKUM CUET ACHEKHBIX CPEJICTB WU IPUHATHIX B HATYpe ACHET 100
MHOTO MMYIIECTBA B KaUECTBE NCIIOIHEHHS TPaXk JaHCKO-NIPABOBOTO 00s13aTENbCTBA, CBI3aH-
HOTO C UCIOJIb30BAaHUEM OCHOBHOM BEIIH.

Oco060 0TMETHM, UYTO IUIOAOHOCSIIAs BEeLlb U €€ pupalleHus (IPEeKae BCEro, II0bl) He
00pa3yloT BMECTe COBOKYIHOCTh BEILIEeH, CBA3aHHBIX 0OMNM (DyHKIHOHAJIbHBIM Ha3Have-
HHUEM: J0 OTJIEJICHHUs OHU COCTAaBIIAIOT OJHY Belllb, IIOCJE — pa3Hble, HUUYEM HE CBS3aHHbBIC
Beny. [ToaToMy ropuauyeckoe 3HadeHUE MI00B (IIPOLYKLUH U JOXOJOB) IPOSBIAETCS HE
B CBsI3M C NOHsATHEM ciokHOU Beun (cT. 134 T'K P®), a B CBsI3M ¢ peryJIupoBaHUEM OTHO-
MIEHWH 0 WX TMPHUCBOSHUIO pa3HbIMU Jumamu (cT.cT. 136, 303, 606, 1107 u npyrue HOpMBI
'K PO).

CaMOCTOATEeNBHBIA XapaKTep TaKMX HOBOSIBICHHBIX OOBEKTOB, OTHEIEHHBIX OT OCHOB-
HOH Belu, MmoATBepKaaeTcs, Harpumep, B Hopme B 1. 1 cT. 340 'K P® npemycmarpusaio-
1IeH, 4TO Ha MOJIyYEHHbIE B PE3Y/IbTaTe MCIOJIB30BAHUS 3aJ0KEHHOTO UMYIIECTBA IIIO/BI,
MIPOAYKIHMIO MIIM JOXOJBI ITPABO 3aJI0ra HE PAacIpOCTpaHseTcs (€CIM HHOE HE BHITEKACT U3
JIOTOBOPA).

Crenyer Takxke OTMETUTb, YTO HEKOTOPbIE HOPMbI IPaXKIaHCKOI0 3aKOHO/IATENILCTBA pac-
CUUTAHBI JUIs IPUMEHEHHs] B OTHOIIEHUH TUI0JI0B, IPOAYKIIUH U JI0XOJI0B, KOTOPBIE JIUIIO HE
TOJBKO U36TIEKI0, HO U TEX, KOTOPBIE OHO Q0JICHO ObLIO U381eyb N3 UMyIIecTBa (CT. cT. 303,
1107 'K P®)*. Takoii mogxo/ XapakTepeH /uisi OXpaHUTEIbHbIX MPAaBOOTHOIICHHH, HAPAB-
JICHHBIX Ha HCTPeOOBaHNE UMYIIECTBA B TOJIB3Y MOTEPIIEBIIETO OT JHLA, KOTOPOMY OHO MO
3aMbICITy 3aKOHO/IATEeNIs He JIOJDKHO MPUHAJUIeKATh.

Bo MHOrux cirydasx 3akoH 0c000 PerynupyeT pexuM IUIONOB, IPOAYKIUHU U JTOXOIOB,
IpefycMaTpuBasl ISl HUX CIIELHaNbHbIe NTpaBuia (HampuMep, NPy perTaMeHTalnl OTHO-
IIeHui 001Ielt coOCTBEHHOCTH, B IOTOBOPE 3ajiora 1 Ap.). PaHee nelicTBOBaBIIas peJakius
ct. 136 'K P® copepxana Juisg HuX obliee IpaBUIO, COIACHO KOTOPOMY OHU IOCTYIAJIH
JIUILY, UCTIOJIB3YIOIEMY UMYIIIECTBO Ha 3aKOHHOM ocHOBaHuU. [Ipu aToM B l0roBope cropo-
HBI MOIUIU NIPEyCMOTPETh U HHOH MOPSI0K pacipeesIeHNs III0/10B, IPOAYKIIUH U JOXO/I0B.

B HCKOTOPBIX ClIydasax TaKoO! TIOPAIOK JaXe MPsIMO YCTAHOBJICH 3aKOHOM. TaK, BO3Harpax-

23 BbIBOJL O TOM, YTO MHOIOJICTHUE HACAKICHMS SBISIOTCS YacCThIO 3€MEJIbHOIO ydacTka,
cM., Hampumep: moctaHoeienue J[lestHamnaroro AAC — AmNeIUISIHOHHBIN apOUTpak-
HBIH ¢y - ot 20.12.2010 mo memy Ne A64-4878/09, CIIC - CnpaBouHast mpaBoBasi cHCTeMa
— Koncynprantllntoc.

24 Xots OykBanbHO B JaHHBIX cTaThsix I'K PO ncmonp3oBaH TepMHUH 00x00bl, B TPaXKIaHCKOM
TIpaBe OAHO3HAYHO MPHU3HAETCS HEOOXOAMMOCTD B 9THX HOPMaX TOJKOBAaTh €r0 PACIIMPUTENb-
HO, BKITFOYasi B €T0 COAEPIKAHUE TAKXKE U TIIOBI, U MIPOTYKIIHIO.
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JICHUE, a TaKKe BO3MELIEHHE HEOOXOANMBIX PACXOIOB BBHIMIAUYUBAIOTCS JOBEPUTEIEHOMY
YIPABISIONIEMY UMEHHO 3a CYET JJOXOJOB OT MCIOJIb30BAaHMsI HAXOMISIIETOCS B €r0 yIpaB-
nenun umyniectsa (ct. 1023 'K P®), coznarens ciryeGHOTro CElIeKIMOHHOTO J0CTHKCHUS
MeeT MPaBO Ha BO3HATPaXKAEHHE OT paboTonmarelns B pa3Mepe He MEHee JIBYX MPOLEHTOB
OT CYMMBI €XKETOHOTO J0XO0Aa OT MCIOIBb30BAHMS CENEKIMOHHOTO JTOCTIDKESHUS, BKIIIOYAsT
JIOXOJ OT IpenocTaBieHus uieHsui (1. 5 cr. 1430 'K PO).

Ha 3aKoHHOM OCHOBaHMH BEIb MOXKET HCIIOIB30BAaThCS Pa3HBIMU TMaMu. [Ipexe Bcero
— ero co0cTBeHHMKOM. KpoMe Toro, mpaBoMOUHE ITOJIb30BAHUS COOCTBEHHHK MOXKET Tepe-
JIaTh 110 IOTOBOPY IPYrUM JIuiaMm: apeHaropy (ct. 606 'K PO), HanuMareto xu1oro nome-
mienus (cr. 671 'K P®), ccynononyuarento (ct. 689 'K P®). Jlist Becex mogoOHBIX MOIB30-
Bareleil XapakTepHO UCIIOIb30BaHHe Ty>KOH BEIM B CBOUX HHTEPECcax, OTHAKO CHeHaIbHAs
HOpMa 00 OCTABIICHUH ceOe TI0JI0B, MMPOAYKINH M JOXOJ0B HMEETCS JIMIIb I apeH/IaTopa,
WHBIE U3 HA3BaHHBIX JIUI] CMOTYT MX MPUCBAMBaTh, C y4€TOM HOBOH pemakumu cT. 136 T'Y
P®, mumb npu JOMYIIEHHH STOTO IOTOBOPOM C COOCTBEHHHUKOM.

JIoBepHUTENBHBIA YIPABISIFONIMNA UMYIIECTBOM, a TAKKe XPAHUTENb BEIU, HE SBISACH
COOCTBEHHHKAMH BBEPEHHOTO MM HUMYIIECTBA, TOKE MOT'YT MM IIOJIb30BaThCS: JOBEPHTEIIb-
HBIH YIPaBISIONIAN — B paMKax YIpaBJIeHUsI UMYILECTBOM, OCYIIECTBISIEMOTO M B TIpeze-
JIaX, IPeyCMOTPEHHBIX 3aKOHOM U JoroBopoM (ct. 1020 'K P®), xpanurens — ¢ coracus
MIOKJIaXKEAATEeNs, KOT/a MOJIb30BaHNEe XPAHUMOM BEIIbI0 HEOOXOIUMO 1uisi oOecrieueHust eé
COXPaHHOCTH W HE TPOTHBOpeUHT AoroBopy xpaHeHus (ct. 892 'K P®). Ho mockombky
OHH HE SIBJSIIOTCS JIMI[AMH, UCTIONb3YIOIMMHU UMYIIECTBO B CBOUX HHTEpECax, MIOJbI, MPO-
IOYKIMIO M JOXO[BI IPUCBANBATh HE BIIpaBe. 3agada XpaHUTENIs] — COXPAHUTh UyXKYIO BEIlb
7 OJHOBPEMEHHO C €€ BO3BPATOM IIepe/iaTh IUIOBI U JOXOIBI, OTyYeHHBIE 32 BpeMsl e€ Xpa-
HEHHs, €CIIM MHOE He npeaycMoTpeHo aoropopom (ct. 900 T'K P®D). 3anaua noBepureabHO-
TO YHPABISIOLIETO — YIPABIATh NepeJaHHbBIM €My UMYIIECTBOM, a B CIIydasX U B HOPSAKE,
IIPSIMO MPETYCMOTPEHHBIX JIOTOBOPOM, IIepeaBaTh MOTYyUeHHBIE OCTYILICHUS YIPEIUTEITIO
uiy (1) BeIrofonprooOperareto. [Ipr OTCYTCTBUU TaKMX yKa3aHHU B IOTOBOPE ILIObI, TIPO-
IyKius 1 10xo/s! (1o TepmuHosioruu ['K PO — npaga), mosy4eHHbIC UM B XO/1€ HCIIOJTHECHUS
JIOTOBOpA, BKJIFOYAIOTCSI B COCTAB MEPEaHHOTO B TOBEPUTENHHOE YIPaBICHUE HMYIIECTBA,
npuyMHoxas ero (1. 2 c¢t. 1020 'K P®). 3 nony4eHHBIX B X0/€ yIPaBICHUS JOXOA0B JI0-
BEPUTEIBHBIN YIPABISIONMHA MOKET MPETEHAOBATh JHIIb HA Ty UX 4acTb, KOTOpas MpH-
YHUTAETCS] €My B Ka4eCTBE BO3HATPAKICHUS M BO3MEIICHHSI TOHECEHHBIX MM HEOOXOIUMBIX
pacxomnos (ct. 1023 I'K PD).

4. Takum 00pa3oM, TTOIBOMS OOIIME UTOTH MPOBEAEHHOTO HCCIISIOBAHUS MOXKHO OTMe-
TUTh CMEHY 3aKOHOJIaTeJIeM IIPUHIIMIIA OTIPE/ICIICHHS IPABOBOM CyAbOBI IJI010B, POIYKIIUH
1 JI0XOJ10B, IPUHOCUMBIX BEIIIBIO.

Ecnu panee pemaronmii haxTop, ONpeaelsIFoniid TaKyo Cyabp0y, HOCHI THHAMHYECKUI

XapaKTep — UM BBICTYIIAJIO IIPABOMCPHOC UCNnONb306AHUE TJIOJTOHOCSIIICH BEIU C LEIbI0 U3-
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BJICYCHUA TIJIOAO0B, MPOAYKOHUN U JOXOAOB, TO TCIEPH €TI0 XapaKTCp CMCHUJIICA HA CTaTU4C
CKUI — UM cTalia anHa()ﬂe.WCHOCmb IUIOAOHOCSIIEH BEIM Ha npaBe cobcTBeHHOCTH. Ha
Haul B3IJIA1, 9TO TeHaeHIMA. M X0Ts 3aKOHOJATEb CIIé He 3aBCPLINJI COITIaCOBaAaHUEC MHO-
TUX B3aUMOCBA3aHHBIX HOPM, HE HpI/IBéH HX BCC B COOTBCTCTBHUEC C YKa3aHHBIM U3MEHEHHBIM
MNPUHIOHWIIOM, 3Ta TCHACHIHA YK€ IOJy4Yna CBOU O6HII/IG O4epTaHUuA U MOXET pacCMarpu-
BaTbCs B KAUCCTBC OUCBUAHOIO KOCBCHHOI'O IMOATBECPIKACHUA OHpeﬂeHéHHOﬁ IOpH)IPI'{CCKOﬁ

C8AMOCMU TaKOTO CyOBbEKTHBHOTO TPAXKIAHCKOTO MPaBa, KaK MPaBo COOCTBEHHOCTH.

Buorpaduyeckasi annoranus:
Anexcannp KnumoBuu — MpkyTckuii rocyqapcTBeHHbIH yHUBEpcuTeT, FOpuanueckuii nH-
CTHUTYT, K.F0.H., JIOLICHT, 3aBEYIOLIHN Ka(eapoii rpakIaHCKoro rpasa. HayuHble HHTEPECHI:

rpakJJaHCKOE MPaBo, 3alllUTa IPaXXJaHCKUX [1PaB, CPAaBHUTEIBHOE [IPABOBECHNUE.

SUMMARY
The acquisition of the selected rights in rem in the civil law of the Russian Federation
The aim of the study is to evaluate the acquisition of right in rem in the Russian Federation. The
author focus on the selected rights in rem acquisition forms in the Russian civil code in order to
present the general principles the lawmaker get.

KEywoRrbs: right in rem, rights in rem acquisition, civil law






Maprust BeICTPOBA

CrnopHble BOonpochbl NpUOOpeTeHUsI MpaBa
COOCTBEHHOCTH HA KJIaJ

1. BBenenue

BriepBble mpuobpeTeHue npaBa COOCTBEHHOCTH Ha KJIaj OblJI0 HOPMAaTUBHO ypPETYJIUPOBAHO
B pUMCKOM mpaBe'. VI3Ha4aibHO B PUMCKOM IIpaBe KJIaj PacCMaTpHBalCs KaK COCTABHAs
YacTh BELIU, B KOTOPOH OH CIPSITaH, a I0O3TOMY IIPUHAJIEKA] COOCTBEHHUKY JaHHOM BELIU.
Hauunas co II Beka Hamiel 3pbl, U1 MOOLIPEHUs. OTHICKAHHS KJIAaJ0B B PUMCKHUE 3aKOHbI
0 pUOOpPETEHNH TpaBa COOCTBEHHOCTH Ha COKPOBHIIA, ObliIa BBEZICHA HOPMa, COITIACHO KO-
TOpPOil KJ1aJ MocTynail B 00IIy0 JOJIEBYI0 COOCTBEHHOCTh COOCTBEHHHKA UMYIIECTBA, B KO-
TOPOM OH ObLII OOHapY>KeH, U JIMLA, Hallequero kaa. Ecnu sxe Hamenmuil kiax Ipou3Bo-
JIAIT TIOMCKH Oe3 COrTachs Ha TO COOCTBEHHMKA 3eMENbHOTO Y9acTKa, TO OH He MMell IpaBa
y4acTBOBaThb B pa3jeie JaHHOTO COKPOBUILA.

Mex 1y OTKpBITHEM KJlaJa B pUMCKOM IIpaBe U OTKpbITHEM Kiaza B PO (Poccuiickas De-
Jiepalysi) €CTh HeMaso O0IIero.

PaccMoTpuM HOPMBI 0 KJIaJe KaK O IEPBOHAYAIBHOM CIOCO0e NPUOOpETeH s IIpaBa coo-
CTBEHHOCTH?, TO €CTh TAKOM CII0c0o0e, KOr/a y JInla BO3HUKAET PaBO COOCTBEHHOCTH He3a-
BHCHMO OT BOJIM ITPEJIIIECTBYIOMIETO COOCTBEHHNKA, BKIIFOUAs CITydan, KOra COOCTBEHHHNKA

Y BEIIU paHEEC HE UMEJIOChH.

2. HopmaTnBHOe peryJupoBaHHe NPHOOpeTeHHUs IpaBa
co0cTBeHHOCTH Ha KJiaja B Poccuiickoii ®@exepanun

ITom kmamom B crathe 233 'K PO (I'paknanckuii kogeke Poccutickoit deneparnmm) moHuMa-
FOTCSI 3aPBITHIC B 3€MJI€ WJI COKPBITHIC HHBIM CIIOCOOOM JICHBI'H WIIM LICHHBIE ITPEAMETHI, COO-

CTBEHHHK KOTOPBIX HE MOXKET OBITh YCTAHOBIICH JINOO B CHITy 3aKOHA YTPATHII Ha HUX IIPaBo.

1 N.b. HoBuukuit, Pumcroe uacmmnoe npaso, Mocksa 2000, C. 104.
2 A.IL. Ceprees, I pascoanckoe npago. Yuebnux, t.1, Mocksa 2002, C. 416.
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Vcxonst M3 JaHHOTO ONpeeNIeHust [UIsl TOTO, YTOOB! MPU3HATH OOHAPYKEHHBIE BELH Kia-
JIOM HEOOXOIMMO HAIIIYKe TPEX yCIOBHH.

Bo-nepBbIX, K1al0M MOTYT OBITh NPU3HAHBI TOJBKO JICHBIM WIIM WHBIE [ICHHBIC MPEIMe-
Tel. 'K PO He packpeiBaeT MoHSTHE yeHHOCMU TIPEAMETOB, CIIEAOBATEIbHO, KPYT TaKUX
Bellleil MOKeT OBITh BeCchbMa INUPOK. [IpencraBisiercs, 4To CiemayeT TOBOPUTh HMEHHO 00
OKOHOMUYECKOU IICHHOCTH JaHHBIX BEIICH, HATMYUHU Y HUX BHICOKOM CTOMMOCTH,

BTopbiM 00s13aTeIBHBIM YCIIOBHEM NMPU3HAHUS OOHAPY)KEHHOW BEIM KJIAJOM SIBIISIETCS
COKpbITHE 3TOH Benu. Crienyer oOpaTUTh BHUMAaHUE Ha TO, YTO COKPBITHE BEIIU JOJKHO
ObITh HAMEPCHHBIM®, TO €CTh COOCTBCHHMK JaHHON BEIIHU >KEJIal CKPBITh (hakT BiaJCHUS
€10 OT OKPY)KAIOIIUX WM mpaBomnopsaka. CHocoObl COKPBITHS MOTYT OBITH CaMbIMH pas3-
HOOOpPA3HBIMHU: KJIaJ] MOXET OBITh 3apBIT B 3eMJIe, 3aMypOBaH B CTEHE, CIIPATAH B KOJOIIIE.
Mort#uBbI, TOOYIMBIINE CHPSATATH BElllb, HE UMEIOT IIPABOBOTO 3HAYCHHS: BEILb MOIIA OBITh
crpsiTaHa OT IrpaOuTeNeil WM e OT TOCYAapCTBEHHBIX OPraHOB.

TpeTbrM yCIOBUEM SIBISIETCS] yKa3aHHE HA TO, YTO COOCTBEHHHK BEIM HE MOXKET OBITh
YCTaHOBJICH WU B CHITy 3aKOHA YTpaTWI Ha Hee paBo. Vcronb30BaHue 3aKOHOATENIEM B CT.
233 T'K P® tepMuHa ycmanosier PeaIoNaraet, 4to BbIBOJ 00 OTCYTCTBUH Y BEIIU c00-
CTBEHHHUKA JOJDKEH OBITh C/IENaH KOMIIETEHTHBIM TOCYAapCTBEHHBIM OPraHOM, OJHAKO, TIPO-
Leaypa MoA00OHOIO YCTaHOBJICHUS B 3aKOHE HE PACKpBITa, B CBSI3H C YeM IPEICTABIILETCS,
YTO 3aKOHOAATENb HE TPeOyeT OT JIHIa, OOHAPYKUBILETO KJaJl, 00panieH s B KOMIICTEHTHBIC
OpTaHBbI JUTS YCTaHOBJICHHS] COOCTBEHHUKA HAllICHHON BEIM, HECMOTPSI Ha TO, YTO KJIa]] MOT
OBITh COKPBIT HETAaBHO U 1€ CYIIECTBYET BO3BMOXKHOCTh YCTAHOBUTH COOCTBEHHUKA'.

[Tpn HanuuuM TUX TPeX YCIOBUH KJIad MOCTYIAeT B OOLIYIO JOJNEBYIO COOCTBEHHOCTh
JUIa, OOHapY)KHUBIIETO KiIaj, ¥ COOCTBEHHHKA MMYIIECTBA, B KOTOPOM KJIaJ ObLI OOHApY-
JKCH, B PABHBIX JIOJISIX, €CJIM COIVIALICHUEM MEXy HUMH HE MpeaycMoTpeHo nHoe. OHako
yKa3aHHbIE JINLA MOTYT MPELyCMOTPETh HHOE PETYIMPOBAHUE JAHHOTO BOIIPOCA COTJIalIe-
HUEM MEXy HUMH.

B cuny cr. 233 'K PO npuobperenue rnpaBa cOOCTBEHHOCTH Ha KJIaJ 3aBUCHT OT TOTO,
HMEJIOCH JIU coTiacue COOCTBEHHNKA 3eMEIFHOTO yJacTKa I HHOTO HMYIIIECTBA Ha JOCTYI
K 3TOMY UMYILIECTBY HJIM HETIOCPEICTBEHHO Ha MOWCKH Kiajaa. Ecnu knan oOHapyKeH JH-
1LIOM, OCYIIECTBIISIBIIMM ITOUCKH KiIaja 0e3 coriacus COOCTBEHHUKA UMYILECTBA, B KOTOPOM
KJa] ObLT COKPBIT, TO KJIAJA MOICKHUT Neperade COOCTBEHHHUKY 3€MENIbHOTO yYacTKa WIIH
WHOTO MMYILIECTBA, B KOTOPOM Kiiaz ObuT oOHapyxeH. [IpeacTapisieTcs, 4To JaHHas HOpMa
SIBJISICTCS ITPOSIBIICHUEM ITPUHIUIIA TOOPOCOBECTHOCTH YYaCTHHKOB I'PasKIaHCKOr0 000poTa:

B Cllydae ecjiM JIMI0, OOHAPYKUBIIEE KIaJ, ACUCTBOBAIO 0e3 coriacus COOCTBEHHHKA, TO

3 I.C. Bacunbes, [lepexoo npasa cobcmeenHocmu Ha Ogudxcumvie seuju no 002060py, CaHKT
[TerepOypr 2006, C. 22.

4 A.IL. Ceprees, I pascoanckoe npaso..., C. 418.

5 M.A. AnekcaunpoBa, I pasicoancko-npagogotl pexcum KyibnmypHuIxX yernocmeti 8 Poccuiickotl
Deoepayuu, Cankt [letepOypr 2007, C. 68.
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€CTh HEJIOOPOCOBECTHO, OHO JIMIIACTCS] BO3MOKHOCTH MPUOOPETEHHMS TTpaBa COOCTBEHHOCTH
Ha OOHAPYKEHHYIO BEIIB.

Tak e clieqyeT OTMETHTh, YTO YYACTHHKU apXeOoNIOTHISCKUX IKCISTUIUH, NI, 0Cy-
LICCTBIISIOIINE PACKOIIKU U MHBIC TOUCKOBBIC ONEPAIMH HA OCHOBAHUH TPYIOBBIX JOTOBO-
POB, IOTOBOPOB TIO/IPsIIa MK B KAYECTBE CBOMX CITy)KEOHBIX 00s3aHHOCTEH, HE BIIPaBe mpe-
TEHIOBATh Ha KaKOe-THOO JOTMOTHUTEIBHOE BO3HATPAKICHUE B ClTydae 0OHAPYKSHUSI IMU
KJIa/1a B IIPOIIECCE BBIMTOIHCHHS TOPYYCHHON UM paboThI’.

Janee paccMOTpHM HanboIee akTyalbHbIe IPAKTHYECKHIE IPOOIEMbI TPUOOPETEHHUS TIpa-

Ba COOCTBEHHOCTH Ha KJIaJ.

3. IIpobeMbl NPpaBONPUMEHUTEIbHON NMPAKTUKU OTHOCUTEIbHO
npuodpereHus MpaBa cOOCTBEHHOCTH HA KJaa B Poccuiickoit
Denepannu

JIOBOJIBHO 4acTO BO3HUKAET CUTYAIHsI, KOTZIa HECKOJIBKO JIUI OOBEANHSIOT CBOU YCHIIUS IS
MOUCKa KiTaaa. XOTs OTH JIMIA OCYHIECTBISIFOT TIOMCKUA COBMECTHO, HO HEMOCPEICTBEHHO
o0OHapyXMBaeT KJaJi KTO-TO OAWH. Bo3HWKaeT BOIpoc: OOHAPY)KEHHBIH KiaJ MOCTYIaeT
B COOCTBEHHOCTDH BCEX JIMI, OCYLICCTBISBILUX IMONCK KJIAJa, WK YK€ TOJIBKO JHIA, HEMO-
CPEeICTBEHHO OOHAPYKHMBIIETO KA.

JlanHas mpoOiieMa BO3HHUKAET U3-3a (OpMyIMPOBKY IyHKTa nepBoro crarey 233 I'K PO
Knao (...) nocmynaem 6 cobcmeenHocms 1uyd, KOMopoMy NPUHAOIEHCUNM UMYULECBO (3e-
MEbHbLL YHACMOK, CIPOSHUE U M.N.), 20€ K1dO Obl COKPLIM, U IUYA, OOHAPYHCUBUUE20 KA
(...). Ecnu OyKBaJIbHO TOJIKOBaTh JaHHYIO HOPMY, TO HEM30EKEH BBIBOJ O TOM, YTO IPaBO
COOCTBEHHOCTH Ha KJIaJ AOJDKHO BO3HMKHYTH y uelloBeKa, oOHapyskuBmero kiaa. OngHa-
KO HeJb3sl 00OUTH CTOPOHOH TOT (pakT, YTO OCTANBHBIEC JHIA, YYaCTBOBABIINE B IMOUCKAX
KJIa/1a, TIPUKJIAJBIBAIIN K JTOCTHKCHHUIO NIOCTABJICHHOM 11€JIM HE MEHBIIIE YCUIIMH, YeM JIUIIO,
HETIOCPECTBEHHO €ro 0OHapy)XUBILee, MPUUeM MOCIIeJHee MOTIO U He OOHApYXUTh KJag,
ecyi OBl HAIAPHUKHU HE OKa3aiu conericTue. [109TOMy mpencTaBiseTcs, 4To Kiaa JOJDKeH
IOCTYTaTh B OOIYIO JIOJNIEBYI0 COOCTBEHHOCTh BCEX JIMII, yYACTBOBABILIUX B MIOMCKAX KJIa/a,
1 COOCTBEHHHKA UMYILECTBA, B KOTOPOM KJI1aJ ObLT OOHAPYKEH.

OtHOcuTeNbHO MyHKTA 1epBoro crarbu 233 'K PO na npakTrke HepeaKo BO3HUKALT eIé
OJIHA CIIOpHAsi CUTYaIMsl: TPaXIaHUH 3aKJIFOYIII JIOTOBOp (Hanmpumep, IOTOBOp Ha MpOBeE/e-
HHUE PEMOHTHBIX PadoT) ¢ IOPUIMYECKUM JHLOM. [Ipn mpoBeneHn peMOHTHBIX paboT pa-
OOTHHK OpHTaIbl FOPHIMUECKOTO JIMIa OOHAPYKII KiIaja. B mpaBonpuMeHHTENBHOM Mpak-
THKE BO3HUKAET CIIEAYIOUIMI BOIPOC: KTO IPUOOPETET MpaBO COOCTBEHHOCTH HA KJIaJl BMe-

CTE ¢ COOCTBEHHUKOM JIOMa - FOPHIUYECKOE JIMIO JINO0 paObOTHUK, OOHAPYKUBILIUH Kitan?

6 A.IL Ceprees, / pascoanckoe npaso..., C. 416.
7 M.A. Anexcannposa, [ pasicoancko-npasosoti pedxcum..., C. 85.
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PacnipocTpaHeHHOH SIBJISICTCSI TOYKA 3PEHHSI, COTVIACHO KOTOPOW KJiaJl MOCTYITUT B COO-
CTBEHHOCTH pabOTHHKA, OOHAPYKHBIIIEro Kiax. CTOPOHHUKU TaHHON TOYKU 3PEHHUS YKa3bl-
BAIOT Ha TO, YTO COIVIACHO IMyHKTY nepBoMy ctathk 233 'K PO knax noctynaer B coOCTBEH-
HOCTB JIHIIA, 0OHAPYKUBILIETO KA1, KOTOPIM SIBISICTCSI KOHKPETHBII PAaOOTHHUK®.

[pencraBnseTcs, 4T0 TaHHAS TO3ULHUS SBISIETCS HEOOOCHOBAHHOMN B CHITY CIEYIOLIHX
NPUYHH.

Bo-nepsrix, B cratse 233 'K P® 3akoHOmarens onepupyer TEPMUHOM .Jity0, KOTOPBIA
SIBISIETCSI OOIIMM TI0 OTHOIICHHUIO K TEPMUHAM huzuueckoe auyo v opuouueckoe auyo. B cu-
Tyalluy, Korja HeoOX0QMMO yKa3aTh Ha (U3MUECKOE JIUII0, 3aKOHOJATENb OLEPUPYET TEPMHU-
HOM epadicoanun. Takum o0pa3oM, 0OHAPYKUTB KJIaJ MOXKET KaK IPaKIaHHH, TaK U IOPHIN-
YecKoe JIMIO Yepe3 AEHCTBUS CBOMX paOOTHHUKOB.

Bo-BTOpbIX, ciieayeT oOpaTUTh BHUMAHKUE Ha TOT (PAKT, YTO JOTOBOP MOAPSAa HA MPOBE-
JICHUE PEMOHTHBIX PAa0OT 3aKII0YEH MEXIY IPAKIAHIHOM U IOPUINYECKIM JIMLIOM, TO €CTh
IpaKIaHCKOE MPABOOTHOIIEHNE BO3HUKIO HMEHHO MEXAY TPAXKIAHUHOM H IOPHIMIESCKUM
JIUIIOM, W, KaK CJICACTBHUE, TOCTYIl K MMYIIECTBY ObLI pa3pelieH MMEHHO IOPHIMYECKOMY
nuiy. PaOOTHUKYM Wb peaan30BBIBAIN MpaBa W MCHONHSUIN OOS3aHHOCTH IOPHIMYECKO-
TO JIUIIA, BBRITEKAIONIME U3 BBHIIEYIIOMSHYTOTO JIOTOBOPA, HE SIBISISICH CaMOCTOSTEIHLHBIMU
YYaCTHUKAMH JJAHHOTO TPaBOOTHOUICHUSI.

Vicxonst U3 BBIIEH3IOKEHHOTO, MOYKHO CJIIeNIaTh BHIBOJ: KJaJ JOJDKEH MOCTYIHUTH B 00-
LIYIO JOJIEBYI0 COOCTBEHHOCTh IOPHAMYIECKOTO JIIA U COOCTBEHHUKA HMYIIECTBA, B KOTO-

pOM ObLT OOHAPYKEH KIIal.

4. llpakTHYeckue MPoojeMbl IPHOOPETEHUsI MPABA COOCTBEHHOCTH
HA KJIa/l, B COCTaBe KOTOPOI0 HAXOASITCS Bellld, UMeIoIIie CTaTyC
NMAaMSATHHUKOB HCTOPHH U KYJbTYPbI

JI0BOJIBHO MHOTO ITPaKTHYECKUX ITPOOIEM BO3HUKAET ITPH IPUMEHEHNH [TyHKTa BTOPOTO CTa-
U 233 'K P®, koTOpBIil periaMeHTHpyeT NproOpeTeHue npaBa cCOOCTBEHHOCTH Ha KIa,
B COCTaBE KOTOPOTO HAXOMATCS BEIIH, MMCIOIIIE CTATyC IaMSITHUKOB HCTOPHHU U KyJIBTYPBI.

CortacHO JTaHHOMY ITyHKTY B ClIydae OOHApy)KeHHs Kiajia, COEPIKAIero BEI[H, OTHO-
CSIIMECs K MaMITHUKAM UCTOPHH MITH KYJIBTYPBI, OHU MOJJIEXKAT Mepeiade B rocy1apCTBEeH-
HYIO COOCTBEHHOCTb.

ITepBast pobiema, ¢ KOTOPOH CTAaJIKUBAETCS MPAKTHKA, CBS3aHA C MIOHSITHEM MaMsTHHKA
HCTOPUH U KyNbTypbl. COrTacHO BCTyNHBIIEMY B criry denepansHoMy 3akoHy OO 00BeKTax

KyJIBTYpPHOTO HacJieusl (IaMsATHUKAaX UCTOPUU U KyJIbTYpbl) HaponoB Poccuiickoit denepa-

8 A.Il. Arncumos, Knao kax ocnosanue npuobpemenus npasa coocmeennocmu, FOpummaecknit
mup 12/2004, C. 74.
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uu ot 25.06.2002 Ne 73-®3 (nanee — 3akon 06 OKH) oObekTamu KyJabTYpHOTO Haclenus,
TO €CTh MaMSITHIUKAMH UCTOPHH U KYJIBTYPBI, MOTYT OBITH TOJIBKO HEBIYKHMBIE BEIIIH.

ITonoOHOE CykeHUe MOHATHA 3aTPyLHSET pealn3aliio MIPUBEICHHON HOPMBI O KIaJe.
IIpencraBmisiercs, uTo 3aKoHOAATENb B TyHKTE BTopoM ctaTthil 233 'K PO ne xenan ypery-
JIUPOBATh TaKyI0 HCKIIOYUTEIBHYIO CHTYalllIo, KOTIa B KadecTBe Kiaja OyneT BBICTYNaTh
3[JaHUE WM UHOE HEIBIDKMMOE UMylecTBO. K TOMy e [JOBOJBHO CIOXKHO NPEACTaBUTh
CHUTYaIHUIO, KOTZIa COOCTBEHHHK HAMEPEHHO CKPBIBAET CBOE HEBIXMMOE HMYIIECTBO OT MO-
CTOPOHHUX TJIa3, OCTABJISS €ro 0e3 CBOEro MOCTOSIHHOTO KOHTpoutsi. Kak mpaBuiio, B mogo0-
HOH CUTYaIlUU COKPBITUE HEJBHKUMOIO UMYILIIECTBA IPOUCXOIUT B CUITYy €CTECTBEHHBIX CHII
MIPUPOIBI, a HE MO BOJIE COOCTBEHHUKA.

[TosTOMy TIpencTaBIseTCs, YTO ULl pa3pelieHus JaHHOW MPOOIeMBI ClieNyeT PyKOBOA-
CTBOBaThCs ocTaBlueiics B cuiie crarbeil 20 3akona PCOCP O0 oxpaHe U UCNOIb30BAHUU
TTaMSATHUKOB MCTOPHH U KyNBTYpHI OoT 15.12.1978, xoTopas ycTaHaBIMBaET, YTO MPEAMETHI
CTapHHbI, HAXOMSIINECS B IMIHON COOCTBEHHOCTH TPAXKIAH U MPEICTABISIOIINE 3HAYUTEb-
HYIO UCTOPUUYECKYIO, HAYUHYIO, XyAO0XKECTBEHHYIO MM MHYIO KYJIbTYPHYIO LIEHHOCTh IIpHU-
3HAIOTCS TAMATHUKAMH HCTOPHUH.

Tak e CIIOPHBIM OCTAeTCs CIACAYIONIHH BOMPOC: KAaKHM KPHTEPHEM JIOJDKHO PYKOBOJI-
CTBOBAaThCS HAIIEIICe K[ JIHMIO, OMPENeyss LEHHOCTh OOHApYKEHHBIX IMPEIMETOBR’.
OCHOBHBIM OTJINYMEM OOBEKTOB KyJIBTYpHOTO HACHIEIHs OT MHBIX KyJIBTYPHBIX EHHOCTEH
SIBISIETCSI TO, YTO OHU JOJDKHBI OBITH TPH3HAHBI TAKOBBIMHU FOCYIapCTBOM Ha OCHOBE IIPOBE-
JICHUSI TOCYapCTBEHHOI SKCIIEPTU3bl U NPUHATHS PEIICHUS O BKIIOUEHUN YKA3aHHBIX 00b-
€KTOB B €MHBIN TOCYAapPCTBEHHBIN peecTp 0ObEKTOB KyIbTypHOTO Hacmemus'’. Jluia, 00-
HapyXUBIIHUE KJIaf, KaK MPaBUiIo, He 00NaIal0T ClieHalbHBIMH 3HAHUSIMU B JAHHOH cepe
1 HE MOT'YT OIIPE/ICJIUTh KAKUE BEIY OTHOCSTCS K 00beKTaM KyJIbTypHOro Hacieaus. OTcio-
Jla TOJDKEH CJIEOBATh BBIBOJ: JIIOObIe OOHAPYKEHHBIE BELIM B COCTABE Kiaja HEOOXOIUMO
MIPEIBSIBISTH KOMIIETEHTHBIM TOCYIApPCTBEHHBIM OpTraHaM JUTsl PEIIeHUsI BOIIPOCa O TOM, SIB-
JISIFOTCS M YKa3aHHbIE IPEIMEThl 00bEKTaMU KyJIbTypHOro Haciaequs. OfHaKko 0043aHHOCTh
MIPEABSIBISATE 0OHAPY)KEHHBIE BEIIN COOTBETCTBYIOIIUM OpPraHaM 3aKOHOM HE YCTAaHOBIICHA,
CIIeIOBATENIFHO, IIAHCOB Ha TO, YTO 0OHAPYKEHHBIE OOBEKTHI MOMAIYT B TOCYIAPCTBEHHYIO
COOCTBEHHOCTD, IPAKTUYECKU HET.

ITomoOHbIe MWAaHCH HEBETMKH, €CJIU MPUHATH BO BHUMAHUE YCTAaHOBJICHHBIN 3aKOHOM pa3-
Mep BO3HATPaKICHHS, [TOJTAraloIerocs JIMIy, OOHAPYKUBILEMY TaKOW OOBEKT.

B coorBerctBun ¢ nmyHkToM crathd 233 'K PO coOCTBeHHUK HUMyIIECTBa, L€ Kiaf
OBUT COKDBIT, M JIMLIO, OOHApyXXMBIIEE KJIAJ, UMEIOT IIPAaBO Ha MOJIy4YeHHE BMECTE BO3HA-
TPaXACHHS B pa3Mepe MATHICCATH MPOLEHTOB CTOMMOCTH Kiajia. Bo3Harpaxuenue pac-
IIpeesIIeTCs. MEXly STUMHU JIMLAMU B PAaBHBIX JOJIIX, €CIM CONIAIICHUEM MEXAY HUMH HE

MPEIyCMOTPEHO HHOE.

9 A.Il. Auucumos, Krao kak ocnosanue..., C.75.
10 M.A. Anekcangaposa, [ pasicoancko-npasogoii pescum..., C. 70.
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Henp3s HEe cormacuTbes ¢ TOUKOM 3peHUs, COTNIACHO KOTOPOW MpaBO HA BO3HArpa)jie-
HHUE B pa3Mepe JIHIIb MOJIOBUHBI CTOMMOCTH HaiIEHHBIX OOBEKTOB HE CTHUMYIUPYET JIHII,
OTKPBIBIIMX KJIaJ], 3asBIISTE 00 ero oOHapyXCHHUH M MepeaBaTh IIEHHOCTH rocynapcTny' .
HampotuB, y 7M1l MOKET BO3HHKHYTH BIIOJHE OOBSICHUMOE JKeTaHHe COBITh LIEHHOCTH Ha
YEepHOM PBIHKE ¥ MONYYHTh 338 HUX MOJHYIO0 CTOMMOCTB, HO yke B 00x01 HOpMBI ['K PO.

B 3akoHOJATENBCTBE MHOTUX 3apyOEKHBIX CTPaH AAHHBII BOIpOC pelaercss uHaue: B Typ-
LM JIUIO, OOHApYKMBILEE KiIaj, MMEET IpaBo Ha roirydeHue 80% OT pbIHOYHOH CTOMMOCTH
Haiinennoro'?. B BenukoOpuTanuu Mex Iy COOCTBEHHHKOM 3eMITH, Ha KOTOPO ObUT 0OHAapy-
JKEH KJajl, U JIULOM, OOHApY>KUBIIUM KJIaj, JEIUTCS MOJIHAs CTOMMOCTb HaWJEHHBIX NPEA-
metoB". CrpaBeTnBO pa3peraicsi 3TOT BOIPOC B TOPCBOTFOIIMOHHOM IPAKIAHCKOM 3aKOHO-
JIaTeNbCTBE: JIHILY, HALIEIIIEMY KIIa]], TOCYIapCTBO BHILIAYMBAJIO €rO IOIHYI0 CTOMMOCTB .

BakHeHIM HEJOCTaTKOM MeXaHU3Ma IMPHOOpeTeHusl IpaBa COOCTBEHHOCTH HA OOHapy-
JKEHHBIC B COCTaBe Ki1aia OOBEKTHI KYJABTYPHOTO HACIEINS SIBISIETCS M TO, YTO TOCYIapcTBO
HE BCerna 3anHTepecOBaHO B IPHOOPETEHHUHN MpaBa COOCTBEHHOCTH Ha YKa3aHHBIE OOBEKTHL
ITynxr nepsbiii cratbu 48 3axona 06 OKH ycranaBimuBaeT, 4To 0ObEKTHI Ky/IBTYPHOIO Hacle-
IIMsl HE3aBUCHUMO OT KaTeTOPHH MX HCTOPHKO-KYJIBTYPHOTO 3HAYEHHsI MOTYT HaXOIUThCS B (e-
JepabHO COOCTBEHHOCTH, COOCTBEHHOCTH CYOBeKTOB PO, MyHHIMIIATEHOH COOCTBEHHOCTH,
YaCTHOI COOCTBEHHOCTH, a TAKOKE B UHBIX (OpMax cOOCTBEHHOCTH, €CIIM MHOH IOPSIOK HE
ycraHoBIieH QeaepanbHbiM 3akoHOM. Vcenenyemast Hopma 'K P® kak pa3 u ycraHaBiuBaeT
VHOM MOPSIOK: 0OHapy)KUBaeMbIe B COCTaBe KJ1aJ0B BEIH, OTHOCSIINECS K 00BbEKTaM KyJIb-
TYPHOTO HacJIeusl, BCET/a JIOJKHBI [IEPEAABATHCS B TOCYIAPCTBEHHYIO COOCTBEHHOCTb.

JlanHast KOMIM3KUS HOPM JIEHCTBYIOIIETO POCCHUHCKOTO 3aKOHOAATENHCTBA OTHOCHTEINb-
HO NIPUOOpeTeHHs TpaBa COOCTBEHHOCTH Ha KJall, B COCTaBe KOTOPOTO HAXOMSATCS BEIIH,
OTHOCSIIIMECS K IaMSATHUKAM UCTOPHU U KyJBTYpBI, IO3BOJISIET CAENATh BBIBOJ O TOM, 4YTO

MEXaHU3M HY)KIAaeTCs B COBEPIICHCTBOBAHUH .
5. IlenjiaraeMble HOBOBBeEICHUS
Ipencrapisercsi, 4TO MEXaHU3M [IPHOOPETEHUS MIpaBa cOOCTBEHHOCTH Ha KJIaJl, B COCTAB

KOTOPOIro BXOAAT BCIIH, OTHOCAIIMECA K MAMATHUKAM WCTOPHUH W KYJIBTYPBI, JOJDKCH BbI-

TISIAETH CIIETYIOIUM 00pa3oM.

11 JI.B. Mazeun, Hexomopvie npobremvl npagosoco pecyiuposanuis paircoanckozo 06opoma
OBUIICUMBIX KVIILIYPHBIX YeHHocmetl, AKTyallbHbIe PoOJIeMbI rpaxaaHckoro mpasa 8/2004,
C. 147.

12 J. Blake, Export Embargoes and International Antiquities Market — the Turkish Experience,
Art, Antiquity and Law 3/1997, C. 233-241.

13 N. Cookson, Treasure Trove: Dumb Enchantment or New Law, Antiquity 2/1992, C. 399.

14 @. Bonkosa, Ce00 3akonoe Poccutickoti Mmnepuu, Caakt IletepOypr 1897, C. 134.

15 M.A. Anexcannposa, I pasxcoarncko-npasosotl pedxcum..., C. 75-78.
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TocymapcTBo CTaBUTCS B M3BECTHOCTH O (hakTe 0OHAPYIKEHMS KIIa/1a, COICPIKAIIETO KyIlb-
TYpHBIC [IEHHOCTH. KOMITETEHTHBIE TOCYIapCTBCHHbBIC OPraHbl B YCTAHOBJICHHOM 3aKOHOM
MOPSIIKE MPOBOSIT AKCIEPTU3y OOHAPYKSHHBIX BEUICH W JIENAOT OJAMH M3 CICAYIONIHX
BBIBOJIOB.

Ecnu 0OHapyXeHHbBIC BELIU 110 3aKIFOYCHHIO TOCYIAPCTBCHHOM KCIIEPTU3BI HE OTHOCSIT-
sl K 00beKTaM KyJIbTYPHOTO HACJIEIHsI, OHU MOCTYIA0T B COOCTBEHHOCTh OOHAPYKHBIIIETO
MX JIMA 1 COOCTBCHHMKA MMYIIIECTBA, B KOTOPOM KJIajl OBLT COKPBIT, B PABHBIX JOJISIX, C BBI-
Jlaueii yKa3aHHbBIM JINIIAM JOKYMEHTA, TOATBEPK IAOIIECTO 3aKOHHOCTh TPHOOPETEHNMS IpaBa
COOCTBEHHOCTH Ha YKa3aHHbBIC IPEIMETHI.

Ecnu oOHapy)XeHHBIC BELIM 10 3aKIFOYCHHUIO TOCYAAPCTBCHHOM 3KCIIEPTU3BI OTHOCSTCS
K 00BEKTaM KyJIBTYPHOTO HACIIEAHsI, OCYIIECTBIISICTCS X IIOCTAHOBKA HA TOCYIapCTBECHHBIIH
ydeT. B TeueHHe 4eTKO OIMpPEIEICHHOrO CPOKa KOMIIETEHTHBIM IOCYAapPCTBEHHBIM OPraHOM
JIOJDKHO OBITh MPHHSITO PELICHHE, OIPEACISIONICe CyAb0y JaHHBIX BEIICH.

B cityuae eciti rocyIapcTBO He 3aMHTEPECOBAHO B MOCTYIUICHHN YKa3aHHBIX BEIIEH B TO-
CYAApCTBCHHYIO COOCTBEHHOCTB, LICHHOCTH MOCTYNAIOT B COOCTBEHHOCTD JIMIIA, X OOHa-
PY)KHBILIETO U COOCTBEHHHKA COOTBETCTBYIOLIETO MMYIIECTBA C BbIIAYCH JOKYMEHTA, MO/
TBEPIKIAFOIIETO 3aKOHHOCTH [IPHOOPETEHNUSI ITpaBa COOCTBCHHOCTH HA yKa3aHHbIE IIPESIMETHI.

Ecnu rocynapcTBo 00palaeT yKka3aHHBIC BEIM B TOCYAAPCTBCHHYIO COOCTBEHHOCTH, 00-
HapY)KMBIIEMY KIIaJl JIHIYy ¥ COOCTBEHHUKY MMYILICCTBA BBIIIAYMBACTCS BO3HATPAKICHUC
B pa3Mepe PHIHOYHON CTOMMOCTH JaHHBIX BEIICH.

B npennaracMom BapHaHTE rOCYlapCTBO, HE 3aHHTEPECOBAHHOE B IMPHOOPETCHUU KOH-
KPETHO! 0OHAPYKEHHOI! BEIH, IPU3HAB €¢ 00BEKTOM KYJIBTYPHOIO HACIEIHsI, BO3BMET €r0
IO OXPaHy, HO OyzeT n30aBIeHO OT HECCHUsI OPEMEHH 10 COJCPXKAHUIO JTAHHOTO 00BEKTA 38
CUET TOCYAPCTBEHHBIX CPENICTB M OT BBIILIATHI BO3HATPAXKICHUS HAILISIIICMY.

JIuto, oOHapyKHBILIEE KA/, U JIMIO, B HMYIIECTBE KOTOPOTO KiIas ObLI Hal/IeH, IpU OT-
Ka3e TOCyJapcTBa OT MPUOOPETEHHs MpaBa COOCTBEHHOCTH Ha HETO IyTEM IPEIbsBICHUSI
YKa3aHHOTO 00bEKTa KOMIIETEHTHBIM IOCYIapPCTBEHHBIM OpraHaMm, JISTHTUMHUPYET CBOE MPHU-
o0OpeTeHne, CTAHOBHUTCS 3aKOHHBIM COOCTBEHHMKOM OOHAPYKEHHOTO 00BhEKTa KYJIBTYPHOTO
HACJIEIHS] ¥ MOXKET PACIIOPSIIUTHCS MM I10 CBOEMY YCMOTPEHUIO.

Takum 00pa3oM, MOMOOHBIE MpaBHIA MO3BOMAT TOCYIAPCTBY MONy4YaTh MHPOPMALUIO
0 OOJNBIIMHCTBE BHOBb OOHAPY)KUBACMBIX HA €r0 TEPPUTOPUH JBIKHMBIX OOBEKTAX Kyllb-
TYPHOTO HACIEIus, a TAK)Ke IPHOOpeTaTh B COOCTBEHHOCTH TOJIBKO T€ 0OBEKTHI, B KOTOPBIX
UMeeTCs ISUCTBUTEIbHAsE HEOOXOMUMOCTb. B TO ke BpeMst y JIuIl, OOHAPYKHUBIINX [[EHHBIE
MPEIMETBI, TOSIBUTCSI CTHMYJI IOBECTH HH(OPMAIINIO 00 NX 0OHAPYIKSHHH JI0 TOCYIapCTBEH-
HBIX OPraHOB, TaK KaK MMOJOOHBIC JICHCTBHUSI MMO3BOJIAT YKA3aHHBIM JIHI[AM JICTHTHMHPOBATH

CBOC l'IpI/IO6p€TeHI/IC.
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6. 3axkiaouenue

IlonBonst UTOT BCEMy BBIIIEU3IOKEHHOMY, MOJKHO CAENATh CIEAYIOIUI BBIBOJ: MEXaHU3M
IpruoOpeTeHHs TpaBa COOCTBEHHOCTH Ha Kiaa B PD He 10CcTaTOYHO periaMeHTUPOBaH, YTO
MTOPOXK/IAET B MPAKTUYECKHUX CUTYAIUAX IPABOBYIO HEOIPEIEICHHOCTh OTHOCUTEIBHO TOTO,
KaKoe JIMIO NpUOOpeTeT MpaBo COOCTBEHHOCTH HAa OOHAPYKEHHBIN KJIaJ B TOW MM MHOM
curyauuu. Ciexyer oOpaTUTh BHUMAHHME HA TO, YTO NMPABONPHUMEHHUTENbHAs MPAKTHKA I10
OCBEILICHHBIM Ipo0JieMaM HEOJHO3HA4YHA, T03TOMY TOBOPUTH O C8AUjeHHOCHU TIpaBa co0-

CTBCHHOCTHU Ha O6Hapy)KCHHI>II71 KJIaZl B HACTOsAIIEC BPEMs HE MTPCACTABIISACTCSA BO3MOKHBIM.

Buorpaduyeckasi annorauus:
Mapus BrictpoBa — Cankr-IleTepOyprckuii TocyiapCcTBEHHBINH YHUBEPCHUTET, FOPHIMICCKUI
(akynprer. HayyHbie MHTEpECHl: Irpa)kJIaHCKOE MpPaBO (B YAaCTHOCTHU: O0S3aTEIIbCTBECHHOE

[paBo, HACJIEACTBEHHOE MPABO), CEMEHHOE MPaBO, KOPIOPATHBHOE MPABO.

SUMMARY
Controversial issues in the context of the acquisition of the ownership of the treasure
The study aims at an evaluation of the acquisition of the ownership of the treasure in the civil
law of the Russian Federation. The author presenting the selected controversial issues according
to the acquisition of the ownership of the treasure focus on its practical dimension with a special
emphasis on the cultural heritage.

Keyworps: ownership of the treasure, cultural heritage, civil law



Oubra JIobPLIHUHA

IIpuoOpereHue npaBa cOOCTBEHHOCTH HA CAMOBOJILHYIO
MOCTPOMKY

B poccuiickom mpaBe BompocaM CaMOBOJNIBHOHM TOCTPOWKH TMOCBAIICHBI: cTarhs 222 'K
P® (I'paxnanckuii komeke Poccuiickoii @eneparin)’, Ilocranosnenue [Tneaymos BC PO
(Bepxosnoro Cyna Poccuiickoit @enepaiun) 1 BAC PO (Boicuiero Apourpaxksoro Cyna
Poccwmiickoit ®enepanun) ot 29.04.2010 Ne 10/22 O HEKOTOPBIX BOIIPOCAX, BO3HUKAIOIIHX
B CyAeOHON IpaKTUKE IPU Pa3pelICHUH CIOPOB, CBSI3aHHBIX C 3aIUTON IpaBa COOCTBEH-
HOCTH ¥ JAPYTUX BEeUIHbIX mpas’, Mupopmanmonnoe mucemo [pesnanyma Beiciiero Apou-
tpaxxaoro Cyzna ot 09.12.2010 Ne 143 O630p cyneOHON MPAKTHKH O HEKOTOPBIM BOIIPO-
caM IIPUMEHEHUs apOUTPaXKHBIMU cylaMu cTaTbu 222 I'paxnaHckoro kopekca Poccuiickoii
Ddeneparyn’.

CaMoBoOIIbHAs TOCTPOMKA — 3TO XKUIIOH JOM, JIPyroe CTPOCHHE, COOPYKEHUE HIIH HHOE He-
JBHXHMOE UMYILIECTBO, CO3laHHOE HA 36MEJILHOM Y4acTKe, HE OTBEICHHOM JJIS 3TUX Lieneit
B MOPSAKE, YCTAHOBICHHOM 3aKOHOM W MHBIMH IMPABOBBIMH aKTaMH, JIMOO co3gaHHOe Oe3
MOTYYeHHUST Ha 9TO HEOOXOIMMBIX Pa3pelIeH i WK ¢ CYIIECTBEHHBIM HapyIICHUEM Ipajio-
CTPOMTENILHBIX M CTPOUTEIBHBIX HOPM U IIPABUIL.

JIuio, KOTOpOE OCYIIECTBIIIO CAMOBOJIBHYIO MTOCTPOHKY, HE MPUOOPETaeT Ha Hee MpaBa
COOCTBEHHOCTH, U TAKOE CTPOCHUE TOJDKHO OBITh CHeceHo. Ho cymmecTByeT BOZMOKHOCTD
n30€eXkaTh 3TOro.

[Tpu3nanue nmpaBa COOCTBEHHOCTH Ha CaMOBOJIbHYIO MOCTPOHKY OCYIIECTBISETCS Yepe3
cya. [Ipu 9TOM OIKHBI COONIONATHCS CIEAYIOIINE YCITOBHSI:

— HaJlM4yMe Y MUCTLA IIpaBa COOCTBEHHOCTH, MOXKU3HEHHO HACIIEIYEMOTO BIaJCHUS,
MOCTOSIHHOTO (6€CCPOYHOro0) MONb30BaHMS HA 3eMETIbHBIH y4acTOK, Ha KOTOPOM pac-

IIOJIOXKCH CHOpHBIfI OG’LGKT;

1 C3 P®. 1994 Ne 32, Cr. 3301.
2 Bectauk BAC P®. 2010 Ne 6.
3 Bectauk BAC P®. 2011 Ne 2.
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— COOTBETCTBHE CAMOBOJILHO BO3BEJCHHOIO 00bEKTa TPeOOBAHUSIM I'PalOCTPOUTEID-
HBIX, CTPOUTEIBHBIX, SKOJIOTHUECKHX, TIPOTHBOIIOYKAPHBIX ¥ MHBIX HOPM M TIPABHLIT;

— OTCYTCTBHUE HapyLICHUH IIpaB U OXPaHIEMBIX 3aKOHOM MHTEPECOB JIPYTUX JIMIL;

— OTCYTCTBHE YI'PO3bI )KU3HH U 300POBBIO TPAXKIAH;

— MPUHATHE UCTIOM Mep K MOJTYUSHUIO pa3pellieHns] Ha CTPOUTEIBbCTBO U (MIIH) aKTa
BBOZIa 00BEKTA B HKCILTYaTaIHIO.

OcTaHOBHMCS Ha ATHX YCIIOBHSX OoJiee MOIpOoOHO.

Hajure)xaimuM MCTIIOM 110 JTaHHOM KaTeTOPHUH JIeJl MOXKET OBITh TOJNBKO JIMIO, UMEIOIIee
B COOCTBEHHOCTH, NO)XU3HEHHOM HACJIEIYEeMOM BIIQJICHUH, ITOCTOSIHHOM (0O€CCpOYHOM)
TI0JI30BAaHUM 3eMEeNbHBIA yJacTOK, Ha KOTOPOM OCYIIECTBIIEHA MOCTpoiKa. JIumo qomkHo
MMETh TaKOH CTaTyC K MOMEHTY PacCMOTPEHHs Jienia B cye. OTCYTCTBHE 9TOTO CTaTyca JaeT
OCHOBAaHHUE JJIS OTKa3a B YIOBJIETBOPEHUH ucka. Eciy u1o, ocylecTBUBIIEE CaMOBOJIb-
HYIO TIOCTPO¥KY, HE SIBISIETCSI CyObEKTOM OIHOTO M3 MEePEYHCIICHHBIX MpaB Ha 3€MeIbHBII
YYacTOK, TO OHO MOXKET PACCUMTHIBATH TOJNBKO Ha BO3MEIIEHHE 3aTpaT Ha MOCTPOHKY B pa3-
Mepe, OIIPE/ICICHHOM CyAOM, HO HE Ha IIPU3HAHUE IIpaBa COOCTBEHHOCTH HA CAMOBOJIbHYIO
TIOCTPOHKY.

CoOimofieHre TaHHOTO YCIIOBHUSI IMEET OTPOMHYIO BOKHOCTB T.K. UENIOBEK, OCYIIECTBHB-
I JUTst ce0sl CAMOBOJIBHYIO MTOCTPOMKY Ha 4y>KOM 3€MEJIbHOM y4acTKe, HE TOJIBKO HE TIpH-
oOpeTtaer nmpaBa COOCTBEHHOCTH Ha Hee U HE BIIPABE €10 PACIOPSDKATHCS, HO U JIMIICH BO3-
MOYKHOCTH JIETAJTU3AIUH 3TOH TOCTPOMKH, B TO BpeMsl KaK Biajeiel] 3¢MeIbHOTO YJacTKa,
JlaXKe €CJIM OH B CTPOMUTEIILCTBE HE yUacTBOBAJI, 3TOH BO3MOXKHOCTBIO oOnanaer. Takoe yc-
JIOBHE OOECIIEUNBACT 3aIUTY BIIaJeIbLEB 3¢MEJIbHBIX YIaCTKOB OT CAMOBOJIBHOTO 3aXBara
3eMITH.

Crnenyer orMeTuTbh, uto 10 01.09.2006 crares 222 'K P® npenycmarpubana BOSMOX-
HOCTb NPU3HAHUS MpaBa COOCTBEHHOCTH Ha CaMOBOJIBHYIO ITOCTPOMKY 3a JIMIIOM, OCYIIe-
CTBUBIIUM CTPOUTEIHCTBO Ha HE MPUHAIISKALIEM eMy 3eMeIIbHOM y4acTKe, IIPH yCIOBHH,
YTO JJAHHBINA Y4acTOK Oy/IET B YCTAHOBJICHHOM IMOPSIKE IPEIOCTABICH STOMY JIUILY I10]] BO3-
BEJICHHYIO MTOCTPOIKY.

IToBTOpHOE K€ OOpalIeHHe B CyA IOMYCTHMO, €CIH UCTEIl MPUOOpeTaeT HeOOXOauMoe
IpaBoO Ha 3eMEJbHBIN y4acToK. OOYyCIOBIEHO 3TO TE€M, YTO UMEET MECTO HOBOE OCHOBAHUE
HCKa - HaJIM4Me y MCTIA paBa Ha 3eMeNIbHbIN yJacTok. [Ipnuem TpeGoBaHue 0 MpU3HAHUU
IIpaBa COOCTBEHHOCTH Ha CAMOBOJBHYIO IMOCTPOMKY MOXKET BBICTYIIATh KaK B Ka4eCTBE Ca-
MOCTOSITEJIFHOTO UCKa, TaK U B KA4ECTBE BCTPEYHOTO UCKa (KOTa K BJIa/ICNbIly CAMOBOJIBHOM
MIOCTPOWKH MPEABSBISIETCS UCK O €€ CHOCe).

Kpome TOro, B MCKOBOM 3asiBIICHHH HEOOXOJMMO yKa3aThb HA OTCYTCTBHE OIACHOCTH
JUISL )KU3HH ¥ 310POBbsI TPAXK/IaH U Ha TO, YTO IMOCTPOWKA HE HAPYUIAET UX IMpaB. DTO MOJI-
TBEP)KIAACTCS OTCYTCTBHEM HApYIICHWI MM HAINYUEM TaKUX HapyLIEHUH, KOTOpble OyayT
NIPU3HAHBl HE3HAUUTENBHBIMU. bpeMst noka3pIBaHus yKa3aHHBIX (akToB HeceT uctel. OH

co6npaeT U OPCACTaBIIACT JOKa3aTC/IbCTBA, XOﬂaTaﬁCTByCT O MPOBCACHUHU IKCIICPTU3. Pac-
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XOZIBI Ha ATO TAKKe BO3MEIIAET HCTEl. B kauecTBe J0Ka3aTeabCcTB TOTO, YTO ITOCTPOIKA HE
MIPE/ICTABIISICT YTPO3bl )KU3HU U 30POBBIO TPAXK/IaH, a TAK)KE COOTBETCTBYET CIIEI[HaTbHBIM
HOpMaM M TIpaBUJIaM, UCTILy HEOOXOAMMO NPE/ICTABUTD ITOJIOKHUTEIBHBIC 3aKIIOYCHUS YIIOJI-
HOMOUYECHHBIX OPI'aHOB TOCYJapCTBEHHOHN BIACTH 110 apXUTEKTYPHO-CTPOUTEIBHOMY, OXKap-
HOMY M CaHHTapHOMY HaJ30py, B KOTOPBIX JaHHBIE OOCTOSTENHCTBA JOJDKHBI OBITH TPSIMO
OTPaXKCHBI, a CAMH 3aKJIFOYCHHUS MOIUCAHBI YIIOJHOMOYEHHBIMH JIOJDKHOCTHBIMHU JIMLIAMH.
Ecnu npencraBieHHBIC UM JA0Ka3aTEIbCTBA C YYETOM JOBOJOB OT MPOTHBHOI CTOPOHBI HE
YCTPaHAIT COMHEHUH Cy/a B CYNIECTBOBAHUH HAPYIICHHH WM yIPO3, UCXOSIIUX OT CaMO-
BOJILHO MMOCTPONKH, UCK JIOJIKEH OBITh OTKJIOHEH.

B narre BpeMst sBIs€TCS 0c000 aKTyaJbHBIM BOIPOC O BO3MOXKHOCTH NPH3HAHMS Ipa-
Ba COOCTBEHHOCTH Ha CaMOBOJIHYIO TOCTPOMKY, BO3BEICHHYIO 3aCTPOMIIMKOM Ha CBOEM
ydacTke 0e3 MOoITy4eHUs aIMUHUCTPATUBHBIX Pa3pelIeHU, HO C COOIIOICHUEM CTPOUTEIb-
HBIX ¥ TPaOCTPOUTEIBHBIX HOPM U TIPABHUIL.

ITo o6mmeMy npaBuITy, OTCYTCTBHE Pa3pelIeH s Ha CTPOUTEIHCTBO CAMO IO ceOe He MOKET
CIIy’)KUTh OCHOBAHHUEM JIJIsl OTKa3a B MCKE O IPU3HAHUU MIPaBa COOCTBEHHOCTH Ha CAMOBOJIb-
HYIO TIOCTPOHKY. B TO e Bpemsi, cyny HeOOXOIMMO YCTaHOBHUTH, MPEIIPHUHUMAIIO JIH JIUIO,
CO3/1aBIIIee CaMOBOJIBHYIO TIOCTPOIKY, HaJUIe)KaIlie MephI K ee JerajJu3alii, B YaCTHOCTH,
K TIOJIy4EHHIO Pa3pelIeHNs] Ha CTPOUTEIBCTBO U (WJIHM) aKTa BBOJA OOBEKTA B SKCILTYaTalUIo,
a Taxke NMPaBOMEPHO JIM OTKa3ajl YIOJHOMOYEHHBIH OpraH B BbIIade TAKOTO Pa3pelIeHHs
WIN aKkTa BBOJA OOBEKTa B DKCIUTyaTalMio. B cuTyammsx, Koraa aIMHUHUCTPATHBHBIA TO-
psnok odopmileHHs MTpaBa COOCTBEHHOCTH Ha CO3JIaHHBIH OOBEKT HEIBMKUMOCTH MPOCTO
HUTHOPUpYETCsi, 00pallieHue B Cyl HeonmycTiuMo. st Oombiieit sscHocTH B (hadye myHKTa 9
BhImeykazanHoro O63opa ot 09.12.2010 yka3aHo, 4TO B ciIydae, €CJIU UCTEIl He PeAPUHHI-
MaJl Mep JUIsl MOJYYEHUS pa3pelIeHUs] Ha CTPOUTEIbCTBO JI0 Hayasla CTPOUTEIILCTBA WIH BO
BpeMs ITPOBEAEHHS paboT, TO €ro UCK O MPU3HAHMH [IPaBa COOCTBEHHOCTH Ha CAMOBOJIBHYIO
MIOCTPOHKY HE MOXKET OBITh YIOBIETBOPEH.

YacTteiM ciocoOOM y3aKOHHMBAHHS CaMOBOJILHOH MOCTPOMKH SIBIISICTCS MPHOOpETATEIIh-
Has gaBHOCTh BianeHusi. CormmacHo 1. 1 ct. 234 T'K PO, numo — rpaxaanviH Win I0pUIn-
YecKoe JIUIO, He SBISIOIIeecs COOCTBEHHHKOM MMYIIECTBa, HO JOOPOCOBECTHO, OTKPBITO
Y HENPEPHIBHO BIIAJICIONIEE KAaK CBOUM COOCTBEHHBIM HEJIBUKUMBIM UMYIIIECTBOM B TCUCHUE
IISITHAALATH JIET, IPUOOpETaeT MpaBo COOCTBEHHOCTH Ha 3TO UMyIIecTBO. [Ipn aTOM coxpa-
HEHHE CTPOEHHS He JIOJDKHO HECTH YIPO3Y JKU3HH U 3I0POBBIO TPaXK/IaH.

O0s13aTeNIbHBIM  YCIIOBHEM, HEOOXOAMMBIM ISl TIPUOOPETCHUsSI TpaBa COOCTBEHHOCTH
B CHJIy IpHOOpETaTeIbHON TaBHOCTH, SIBISIETCS JOOPOCOBECTHOCTh Ha CTOPOHE JaBHOCT-
HOTO Biazenbia. JJ0OpOCOBECTHOCT SIBISETCS OLICHOYHBIMU TMOHSITHEM, MO3BOJISIONINM
YYaCTHHUKAM I'PaXkJaHCKOTO 000pOTa peryaupoBarbh CBOM B3aMMOOTHOILEHHS, a CY[y — pe-
LIaTh CIIOP C YYE€TOM KOHKPETHOW CUTyaluu. JJaBHOCTHOE BIIaieHHE SIBIISIETCS] JOOPOCOBECT-
HBIM, €CIIH JIUIIO, TTOyYast BiafeHue, He 3HANI0 M He JOJDKHO OBLIO 3HATh 00 OTCYTCTBUH OC-

HOBaHUS BO3BHMKHOBCHUSA Y HEIO IIpaBa COOCTBECHHOCTH. OTKpLITOCTB JaBHOCTHOI'O BJIaJiC-
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HHS IPEAIIOIaracT HeyTanBaHNE BIIaJCEMOr0 HMYIIECTBA OT APYrHX JiKil. [[pHHSITHE THIIOM
OOBIYHBIX MEp 110 00ECIIEUCHUIO COXPAHHOCTH UMYIIIECTBA HE CBUICTEIIBCTBYET O COKPBITHH
9TOro uMyImiectBa. HempepsIBHOCTh JABHOCTHOTO BIIAJICHUs O3Ha4aeT (usmdeckoe (haktu-
4ecKoe) 00J1aJaHie BEIIBIO C MOCTOSHHBIM MIPUCYTCTBHEM y HETO HAMEPEHHMS BIAACTh ITOI
BEIIIBIO KaK CBOEHT 0€3 3HAYUTENBHBIX [IEPEPHIBOB BIAICHHUS C YYCTOM CBOWCTB BEIIH.

Io cmbicay . 12 O630pa ot 09.12.2010 npuoOpereHne mpaBa COOCTBEHHOCTH Ha CaMo-
BOJIBHYIO [TOCTPOMKY B CHJIy IPHOOPETATEIbHON TABHOCTH BO3MOYKHO ITPH HAJIMYHH CIICIYHO-
HIMX YCIIOBHIA: TIPUOOPETEHHE TTIOCTPOMKH IO CENKE, J00POCOBECTHOCTh, OTKPBITOCTh U He-
TPEPHIBHOCTD BIAJICHHS MOCTPOHKON KaKk CBOUM COOCTBEHHBIM HEBHKUMBIM MMYIIECTBOM
B TEYCHHE CPOKA MPHOOpPETaTeIbHON JaBHOCTH, HAJIMYHE Y 3aCTPOMIIMKA TIpaBa COOCTBCH-
HOCTH Ha 3€MEJbHBII yY4aCTOK, OTCYTCTBHE HAPYIICHHI IPaIOCTPOUTENBHBIX H CTPOUTEIb-
HBIX HOPM M TMPaBUJI, OTCYTCTBUE MPETCH3UI TPETHHUX JIMI], UCTCUCHHUE CPOKA JABHOCTH IO
TpeOOBAHMIO O CHOCE, CANHCTBCHHBIM IIPU3HAKOM CaMOBOJBHOCTH MOCTPOUKH MOXET OBITh
OTCYTCTBHE Pa3pPCIICHHUSI HA CTPOUTEIBCTBO. TeM caMbIM [UIsI IIPUOOPETEHHS TIPaBa COOCTBEH-
HOCTH Ha CaMOBOJILHOE CTPOCHUE B CHITY JABHOCTH BIIJICHUsI HCOOXOIMMO HAINYHE OONBIIO-
IO KOJIMYECTBA YCIIOBHIA, B CBSI3U C YeM, JICTAIM3ALMS CTPOCHHUSI Oy/IeT BECbMa CIIOKHOM.

Ilpu BceM 3TOM, (DaKT CaAMOBOIIBHOTO CTPOHMTEIBCTBA SIBIISICTCSI HAPYIICHHEM 3aKOHA.
U mo3TOMYy CHOC MOCTPOMKH SIBISIETCS €10 HAnOO0JIee TUITMYHBIM TTOCIICICTBUEM.

Bosee KecTKHil MOAXOA K CAMOBOJIBHOMY CTPOHMTEIBCTBY CIIOKHICS B MPAKTHKE H3-3a
TOTO, YTO B OINpEICICHHBINA MPOMEKYTOK BPEMEHH CaMOBOJIBHOE CTPOMTEIBCTBO pPaccMa-
TPUBAJIOCH KaK CIOCOO MPEONOTICHHS MHOTOYHMCICHHBIX OIOPOKPATHYECKUX MPEMSITCTBUI
[PH CTPOUTENBCTBE HEIBIKUMOCTH. JTO IPHBEIO K MOSBICHHIO MAaCCHBA CTPOCHHUIL, HE
COOTBETCTBYIOIMX I'PaIOCTPOUTEIHLHBIM HOPMaM FJIM PACIIOIIOKCHHBIX HA HE3aKOHHO 3a-
HSITBIX y4acTKax.

HapyuieHne 3akoHa BEACT K YIICMIICHHIO TIPaB OINPEICICHHBIX CYyOBEKTOB, MO3TOMY
y HUX BO3HHKAET MPABO TIOJ[auH MCKa O CHOCE MOCTPOHKU. K TakuMm cyObeKTaM OTHOCSTCS:

— COOCTBEHHHK 3eMEJILHOTO ydacTKa (B CHUTYaI[MH, KOTJ]a CaMOBOJIBLHBII 3aCTPOUIINK
HE SIBIISICTCSI COOCTBEHHHUKOM 3EMEIIBHOTO YYacTKa, Ha KOTOPOM BO3BE/ICHA MTOCTPOMi-
ka). JlanHOE TpeGoBaHe COOCTBEHHHMKA 3€MEIBHOTO yIacTKa CIICyeT PACCMATPHUBATh
KaK HeraTopHbIil UCK. BMecTe ¢ TeM BO3MOXKHBI, CUTYaIlld, B KOTOPBIX 3eMENbHbIH
Y4acTOK ObUT 3aXBaYCH 3aCTPOMIIMKOM, T.€. COOCTBEHHHK OBLT MOJIHOCTHIO OTCTPAHEH
oT 00MaiaHust y4acTKoM. B 3T0ii cutyanun nck COOCTBEHHHKA O CHOCE IOCTPOUKH Oy-
JIeT, 110 CYTH, HAlleJICH Ha BO3BPAT BIIAICHUS 3eMEIIbHBIM YIaCTKOM U ITOTOMY €r0 Ciie-
JIyeT pacCMaTpUBaTh KaK BHHANKALMOHHBINA. TOHKOCTh COCTOUT B TOM, YTO OCHOBHOE
TpeOoBaHHUE B TAaHHOM CUTYAIIUH — CHOC CTPOCHHSI, YAOBIETBOPEHHE KOTOPOTO, TEM HE
MeHee, He BO3BpAIl[aeT aBTOMATHUYECKH 3eMENIbHbIH YIacTOK UCTILY. B CBs3U ¢ 3TUM,
JUISL TOTO, YTOOBI MOXKHO ObLIO OBl KBaJTH(DUIMPOBATh TPEOOBAHME KaK BUHIAWKAIIH-
OHHOE, OHO JIOJDKHO TaKXKe COZIEp)KaTh B cebe MpockOy UCTIA 0 BO3BPATE 36MEIIBHOTO

yJacTKa U3 HE3aKOHHOI'O BJIaJCHUS 3aCTp0171u1m<a;
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— JIMIO, KOTOPOMY NMPUHAIJICKUT OTPaHIMYCHHOE BEIIHOE MPaBO Ha 3€MEJIbHBIN y4a-
CTOK, Ha KOTOPOM PacrHoJIoKeHa IMOCTPOiiKa [CyObeKT IpaBa MocTossHHOTrO (Oeccpou-
HOr0) I0JIb30BAaHMS WM IOXH3HEHHO HACJIELYyeMOro BIaJCHUS 3€MEIbHBIM ydyacT-
KOM]|, TIOTOMY, YTO CaMOBOJIbHAs IMOCTPOMKa (Iake W BO3BEICHHAS C COOMIONCHUEM
CTPOUTENBHBIX HOPM U MPABUIT) HAPYIIAET ero MpaBa;

— JIMLO, [IPaBa U 3aKOHHbIC HHTEPECHI KOTOPOTrO HapyIIAET COXPAaHEHHE CaMOBOIbHON
MOCTPOHKH, T.€. JII0OOE JIMIO MPH HAIMYUHM MHTEPECa B MPEABSBICHUH MOZOOHOTO
pola UCKOB;

— HPOKYPOP U UHBIE YIIOJTHOMOYEHHBIE (hefiepabHbBIM 3aKOHOM OpraHbl (B 4aCTHOCTH,
OpTraH CTPOUTEIILHOTO HA/130pa) BIPaBE OOPATUTHCS B CYI ¢ HCKOM O CHOCE CaMOBOJIb-
HOM TIOCTPOMKH, €CJIN OHU 3aIHIIAI0T ITyOIMYHbIe HHTEPECHl. B KadyecTBe HHBIX YIIOJI-
HOMOUCHHBIX OPI'aHOB MOXKET pacCMaTpPUBATHCSL OPraH MECTHOIO CaMOYIIPABJICHUs, Ha
TEPPUTOPUH KOTOPOTO HAXOANUTCS CAMOBOJIBHAS TOCTPOHKA.

Hawmxynuiee monokeHre 3aHHUMAIOT JIMIA, KYIHBIINE KBAPTUPHI Y HEJOOPOCOBECTHOTO
3acTpoiiuka. Eciu oTBETYHK, B OTHOIIEHUHM KOTOPOIO IPHUHATO PELIEHHE O CHOCE CaMo-
BOJIBHOW TOCTPOMKH, HE OCYILIECTBIISUI €€ CTPOHMTENLCTBO, OH BIPaBe OOPATHTHCS B CY[
C FICKOM O BO3MEUICHHH YOBITKOB K JIMILY, OCYIIIECTBHBIIEMY CAMOBOIBHYIO MOCTPOHKy. Ha
[IPAKTUKE B CIIyyae NPUHATHS HEraTUBHOTO CyI€OHOIO pEIIeHHs: O CHOCE CaMOBOJILHOM MO-
CTPOMKH OYCHb TPYAHO BEPHYTH OT 3aCTPOMILNMKA BCE JCHEKHBIE CPEACTBA, MOTPadCHHEIE
Ha IpHOOpETeHNe HEIBIKUMOCTH, KPOME TOTO, BO3MOXKHBI JTUTEITbHBIE CYeOHbIE TSKOBI.
Hepenko camu nokynarenu GU3N4YeCKUe U IOPUIMUECKUE JIUIa 00paIlaloTes B CyI, JKeJlast
JIeTaTN30BaTh CTPOCHHE, OTHAKO TAKOE 0OpAIEHNEe MOYKET UMETh HETaTHBHOE TTOCIIEICTBHE,
MTOCKOJIBKY CYZIOM TIOCTPOIKa MOXKET OBITh MPU3HAHA CAMOBOJIILHOM U MOXKET OBITH TIPHHSTO
pELIEHUE O CHOCE.

K coxanenuto, 1opuandeckie n Gu3HIecKre JINna, IMEIONIIe IPaBo COOCTBEHHOCTH Ha
ocTpoiiku, He MoryT umetb 100% 3amuThl CBOMX IpaB. DTO MOATBEPKAAETCS CyneOHOM
npaktukoil. Tak, B O630pe ot 09.12.2010 apOuTpakHbIid Cya B OJHOM M3 pEIICHUN 3aKpe-
IIWJI, 9TO HAJIMYUE CBHIETENHCTBA O COOCTBEHHOCTH Ha OOBEKT HEIBIKMMOTO MMYILECTBA
HE MCKIII0YaeT BO3MOXXHOCTH TIPH3HAHMS TAKOTO 00BEKTa CAMOBOJIBHON MOCTPOHKOH. AHa-
JIOTMYHAst TO3ULus copepxutces B myHkre 23 [Tocranosnenus [Inenymos BC PO u BAC PO
ot 29.04.2010.

IIpu paccMOTpeHHH BOIIPOCa O CHOCE CAMOBOJBHON MOCTPOWKH MOTYT BOSHUKHYTH He-
KOTOpBIE BONIPOCHL. B uacTHOCTH, eciiu caMOBOJIbHAs IIOCTPOIKAa HAXOAUTCS Ha TEPPUTOPUU
MYHHUIHUTATIBHOTO 00pa30BaHus, TO MOTYT JIM OPTaHbl MECTHOTO CaMOYIIPaBJICHUsI CHECTH €€
B aJIMAHHCTPATUBHOM IOpsiaKe? B KOMMEHTapHsX K 3aKOHOJATENBCTBY HET €IMHOTO OTBETA.
EcTh MHEHUE, B COOTBETCTBUM C KOTOPBIM aIMUHUCTPATHBHBIC OpraHbl BIIPAaBE IPUHUMATh
pelIeHre 0 CHOCEe CaMOBOJIBHO BO3BEICHHOW MOCTPOMKH, TaK KaK TaKoe ITOJTHOMOYHE MO-
JKeT OBITh 3aKPEIUICHO B PErIaMEHTEe 38 COOTBETCTBYIOIINM aIMUHHUCTPATHBHBIM OPTAaHOM.

C )IpyFOﬁ CTOPOHBI, €CTb MHCHHUC O TOM, YTO IMMPUHATHC PCHICHUS O CHOCE CaMOBOJILHOM T10-
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CTPOWKH B aJIMUHHCTPATHMBHOM MOpsiiKe Hapymaet nojoxeHus: Koncruryun PO (cr. 35).
OnHako MpakTHKa penaeT JaHHBIH BOIPOC BIIOJIHE OJHO3HAYHO — JICHCTBYIOIIEE 3aKOHO-
JIATEJIbCTBO HE MPENOCTaBIICT aJIMUHUCTPATUBHBIM OpraHaM IIpaBa NMPUHUMAThH PEHICHUS
0 CHOCE CaMOBOJIBHBIX TIOCTPOEK, CIICIOBATENILHO, TAKUE PELICHHS MOXKET IPUHUMATH TOJIb-
KO CYA.

Crenyrolas BakHast Ipo0sieMa, BOSHUKAIOIIAS TP Pa3pelIeHUH CIIOPOB O CHOCE CaMo-
BOJIBHOUM MOCTPOUKH, 3aKITIOYAETCS B OTIPEIEICHUN OTBETUHKA 110 1eTy. CaMblii O4eBUIHBII
BapHaHT — JTO JIUIIO, CO3ABIIEe CAMOBOJIBHYIO TIOCTPOIKy. Ho He Becerna Bonpoc ¢ OTBETUH-
KOM paspelraeTcs Tak jerko. Eciu caMoBosbHas IOCTPOiiKa epeiana Bo BIIaJCHHUE IPyro-
MY JIMIY, OTBETYHKAMH T10 UCKY SIBIISIOTCS, BO-IIEPBBIX, BIaAENel] CAMOBOJILHOM MOCTPOHKH
(Tak KaK UMEHHO OH B ClTy4yae YJOBJIECTBOPEHHS MCKa OyJeT BBICEIEeH U3 CTPOCHUS) H, BO-
BTOPBIX, CAMOBOJIbHBII 3aCTPOMIIMK (TaK KaK Ha HEro Cya JOJDKEH OyJIeT BO3JIOKHTH pac-
XOJIBI TT0 CHOCY MOCTPOMKH). ECiin ke 3acTpOMIIMK HE MOXKET ObITh MPUBJICYCH K YYaCTHIO
B JieJie (HampuMep, B CBSI3H CO CMEPTHIO, JIMKBUIANNEH), TO SJMHCTBEHHBIM OTBETYHKOM 10
HCKy O CHOCE IIOCTpOMKM OyzeT ee Biajenel. B curyanusx, koraa BiIaJeHUE HOCTPOHKOM
OCYLIECTBISIETCS 3aCTPONIIUKOM, OH U SIBJISIETCS] OTBETYMKOM IT0 UCKY O CHOCE.

OOmmii BEIBOI, KOTOPBIH MOXKHO CIIeNIaTh Ha OCHOBE PAacCMOTPEHHBIX MPOOJIEeM: MPaBo
COOCTBEHHOCTH, B YaCTHOCTH, Ha CTPOCHHUE, JICHCTBUTENILHO SIBJISICTCS CBSILCHHBIM U He-
PYILIMMBIM, HO JIMIIBL B TOM CiIydyae, €Ciid OHO ObUIO IOJYYeHO HA 3aKOHHBIX OCHOBAHMSX,

C COGJ’IIO,HGHI/IGM Tpe6OBaHI/II>‘I, YCTAHOBJICHHBIX 3aKOHOM.

Buorpaduyeckas annorauus:
Oumpra Jlo6peinHa — MpKYTCKHIA TOCYIapCTBEHHBIN YHHUBepcHTET, FOpHImaeckuii HHCTH-
TyT. HayuHble MHTEpeChl: BOIPOCHI IpaBa COOCTBEHHOCTH Ha HEIBH)KUMOCTB, YTOJIOBHOE

TPaBo, YTOJIOBHBIH MPOIIECC.

SUMMARY
The acquisition of the ownership of the unauthorised construction
The study aims at an evaluation of the acquisition of the ownership of the unauthorised
construction. The author present this form of the acquisition of the right to property in the civil
code of the Russian Federation emphasising the necessity of fulfilling law norms.

KEeyworbs: unauthorised construction, acquisition of the ownership, civil law



NunA EoPEMOBA

I[punyIuTEeIbHBII BHIKYN 3€eMeJbHBIX YYACTKOB B
NyO0JIMYHBIX HHTEpecax Kak (popMa npekpaiieHus nNpaBa
COOCTBEHHOCTH

Crarbs 35 Koncturyunu P® (Poccuiickas ®eneparyst) 3aKperuisieT BO3MOXKHOCTD IIPAaBO-
MEPHOTO HPUHYIUTEIBHOTO OTYYXKJCHHUS JIFOOOT0 MMYIIECTBA B MYOJMYHBIX HWHTEpEcax,
B TOM YHCJIE€ 3€MEJIbHbBIX YHYaCTKOB, B YCTAHOBJICHHBIX 3aKOHOM OT/IEJIbHBIX UCKIIIOUHUTEIIb-
HBIX CIIy4asiX ¥ IPH COOMIOAEHUH COOTBETCTBYIOIIEH IpoLeayphl. DTH OTHOILICHHS U3BECT-
HBI POCCUHCKOMY NPaBy CPaBHUTEIBHO JABHO U HA COBPEMEHHOM 3TaIe TOJIyYHJId OCHOB-
HYIO TIPABOBYIO PETIAMEHTAINIO B 3eMeNbHOM Kojiekce PD!, a Takke B HEKOTOPBIX HOpPMAx
I'K P® (I'paxmanckuit komeke Poccmiickoit ®emeparmu?), I'pagocTpoUTENLHOTO KoAeKca
P®’ 1 MHBIX HOPMATHBHO-TIPABOBBIX AKTOB.

W3bsTre 3eMeNbHBIX y4acTKOB JUIsl TOCYAAPCTBEHHBIX M MYHHLMNAIBHBIX HYK] HEH3-
0eXHO TIOCsraeT Ha YaCTHBIE MHTEPEChl COOCTBEHHMKA 3€MIIM, JIMIIAET €r0 BO3MOXKHOCTH
CBOOO/IHO U OECHPENsTCTBEHHO HCIOJIB30BaTh CBOE MMYIIECTBO. [109TOMY OCHOBaHHS Ta-
KOTO M3bATHS SBISIOTCA UCKIIOUUTENIBHBIMU U 3aKPEIJICHBl HA 3aKOHOJATEIbHOM YPOBHE.
B cootBerctBHn co cT. 49 3K PD (3emenshsriii koneke Poccuiickoit deneparinu) Kk HUM OT-
HOCSITCS: BBITIOJIHEHHE MEXIYyHApOAHBIX 00s3arenbeTB PO, pasmenieHne oObEKTOB rocy-
JAPCTBEHHOTO MJIM MYHUIIMIIAIBHOIO 3HAYEHUS MIPH OTCYTCTBHM APYTHX BAPUAHTOB UX BO3-
MOYKHOTO pa3MelIeHHs i HHbIE 00CTOSTENBCTBA B CIy4asiX, YCTAHOBICHHBIX (e/iepaTbHBIMU
3aKOHAMU U 3aKOHaMHU CyOBeKTOB PD.

[ponenypa u3bsATHS 3eMJIM B TyOJIMYHBIX HHTEpECax peryinupyercs crarbsimu 279-283
I'paxnanckoro kopekca P®. Pemenne 00 M3BSATHM 3eMENBHOTO y4acTKa ITyT€M BBIKYIa
MOXET OBITh NPUHSATO (elepaibHbIMU OpraHaMH HCIOJHUTEIBLHON BIIACTH, OpraHaMH HC-
MOJTHUTENILHOW Bi1acTH cyObekTa Poccuiickoit deaepannu WM opraHaMi MECTHOTO CaMoy-
npasieHnsi. COOCTBEHHUK JOJKEH ObITh HE TIO3HEE, YeM 3a TOA 10 MPEJICTOSIIETO U3bATHS

3€MCJIBHOTO y4aCTKa IMMCbMCEHHO YBCIAOMIJICH 00 3TOM OpraHoM, NPUHSABLINM PCHICHUC 00

1 C3P®. 2001 Ne 44, Cr. 4147.
2 C3P®D. 1994 Ne 32, Cr. 3301.
3 C3P®.2005Ne 1 (u. 1), Cr. 16.
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N3BATHH. BBIKYNT 3eMeNbHOrO y4acTKa IO MCTEUCHHS TOfa CO JHS MOJIy4eHHs COOCTBEH-
HUKOM TaKOTO YBEIOMIICHHUS IOITyCKaeTCsl TOIBKO C COTNIachsi COOCTBeHHHKA. Pemenne 00
U3BATUU NTOIJICKUT 00513aTeJIbHOM IrOCy1apCTBEHHOM PErUCTPALIH.

Ha crenyromem sTane BO3MOXKHO JIBa BapHaHTa Pa3BUTHS B3aMMOOTHOILCHUH MEXIY
COOCTBEHHHKOM 3€METIbHOTO yUacTKa U OpraHoM, KOTOPBIH HHUIIMUPOBAT U3bSITHE.

B nepBoM ciydae, COOCTBEHHHMK COINIACEH C PELICHUEM O BBIKYIE 3€MEJIBbHOIO ydacTKa
U IelcTBYeT 100pOoBOIIbHO. OTHOIIICHNE HOCUT XapaKTep YaCTHOIPABOBOMW CJIICJIKH C HEJIBU-
JKUMOCTBIO, B KOTOPOH Ka)J1ast U3 CTOPOH TpeCIeyeT CBOM HHTEPECH! U MPUXOAUT K B3aH-
MOBBITOJIHOMY PE3YJIbTaTy.

Bo BropoM ciydae, COOCTBEHHUK HE COINIACEH C PELICHHEM M yCIOBHIMH BBIKyNa. B Ta-
KOH CHTyallH TOCYIApCTBEHHBI OpraH, MPUHSBIIMA pemieHre 00 M3bSITHH, MOXET 00pa-
THUTBCSI B CYJ] C HICKOM O BBIKYIIE 36MEJIBHOTO yuacTKa. Eciu cyn mpuMer penenue 06 oTayx-
JCHUH 3eMEIIBHOTO y4acTKa, TO OHO OyAeT MCHOJIHEHO HE3aBHCHUMO OT BOJIM COOCTBEHHHKA
3eMJIH, TO €CTh MPUHYAUTEIBHO.

WHrepec npeacTaBisieT NpUpoja JaHHOIO OTHOLIEHUs.. HecMOTps Ha BHEIIHKE IPU3HA-
KW CHEJNKH, NPUHYAUTEIBHBIN BBIKYIT 36MJIM HEJb3sT OTHOCUTH K CYry0O PBIHOYHOMY JIO-
TOBOpHOMY OTHOUIeHHIO. Psim aBTopoB (B.A. EBcerHeeB u 1p.) NpHIEpKUBaeTCs MHEHHS,
COINIACHO KOTOPOMY IPHHYIUTENBHOE U3bATHE MOXKHO CUNTATh KBA3UCAENKON U (hopMallb-
HO OXapaKTepU30BaTh OTHOIICHUS KaK OOBIYHYIO CHACIKY KyIUIM-TIPOJaKH HEABHKUMOCTH.
B naHHOM ciTyJae akIeHT JieflaeTcsl Ha TOM, YTO 3eMJIS BEIKYIIAeTCs [0 PHIHOYHOM LIeHe, CO0-
CTBEHHUKY BO3MEIIAETCs YIyILIEHHAsl BBIF0/A, 00s13aTelIbHA FOCYAapPCTBEHHAS. PETUCTPALMS
pemeHust 00 U3BSTUH, U HAKOHELl, Pe3yJIbTaTOM BBICTYIIAeT MEPEeXo paBa COOCTBEHHOCTH
1 YIOBIIETBOPEHUE B3aMHBIX HHTEPECOB.

Ha Ham B3nIsi, JaHHOE YTBEPXKICHUE OTYACTU CIOpHO. COOCTBEHHHUK JIUIIACTCS 3aKOH-
HOTO TIpaBa BIIAJICHHMS, UCIIONB30BAaHNS U PACTIOPSDKEHUS] UMYILIECTBOM IIPOTHUB CBOEH BOJIK
7 9acTO BBIHY)KJCH NPHXOANUTH KCOMNIAIICHNIO B OTHOIICHHU BBIKYITHOM IIEHBI M IPYTHX yC-
soBuil. OH He o0nagaeT Toi cBOOOAOH, KOTOPOH 0071aal0T PaBHONPABHBIE KOHTPAreHTHI
P 3aKITFOYCHUH TPAXKIAHCKO-TIPABOBON CICIIKH.

Hcxonst n3 HenzOexHoro nucbananca myONMYHBIX M YaCTHBIX HHTEPECOB, (BH3HIECKUE
WY IOPUIMUYECKUE JINLA KaK claboe 36eH0 TAKUX OTHOIICHUN HY)KHAIOTCS B CIELHUATIbHBIX
Mepax 3amuThl. TakuMu coco0aMy 3aIUTHI SBIISIOTCS: PABOBAst peryIaMEHTAIHs TOPsIIKa
M3BATHS 36MEINBFHOTO YYacTKa, OTpPaHUUSHHE MyOINYHBIX HHTEPECOB ITyTEM IepPEeUNCIICHUS
UCKJIIOYUTENILHBIX OCHOBAHMN AJISI OTUYKACHUS 3€MJIM U PaBHOLIGHHOE BO3MEILEHUE COO-
CTBEHHHUKY BCEX MOHECEHHBIX YOBITKOB. [lomaraercsi, 4To 3TH MepBbl JOJKHBI BOCCTAHOBUTD
HapyIICHHBI OajlaHC MHTEPECOB, OMHAKO MPOOEIHl M HETOYHOCTH MPAaBOBOTO PEryINpOBa-
HUS, CYILECTBYIOIINE KOJUIM3UM MEXIY 3€MEIbHBIM U IPakKIaHCKUM 3aKOHOJATEIbCTBOM
HaXOJISIT CBOE OTPaKeHUE B CyeOHOM MPAaKTHKE M CBHICTEILCTBYIOT O TOM, YTO KOMITEHCA-

YA HAPYIICHHBIX HHTCPECOB COOCTBEHHHUKOB HE BCETZ1a OCYHICCTBIIACTCA B ITIOJTHOM oObeMe.
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IIpesxae Bcero, 3T0 OTHOCUTCA K KaTEropuu NPHHYIUTEIBLHOIO BhIKyNa. Beikyn nomkeH
OBITh TIPEABAPHUTETBHEIM, a €r0 pa3sMep — PaBHOICHHBIM OTUyXKJIaeMoMy uMyInecTBy. [lox
PaBHOLICHHBIM BO3MEILEHUEM [TOHUMAETCS LIEHA 3€MEIBbHOIO Y4acTKa, B KOTOPYIO BKJIIOYa-
I0TCSl PBIHOYHASl CTOMMOCTb M3bIMAEMOIO Y4acTKa M HAXOAALIErocs Ha HEM HEIBMKHUMO-
TO IMYIIECTBA, a TAKXKE BCE YOBITKH, IPUYMHCHHBIC COOCTBEHHUKY H3BSTHEM 3€MEIIBHOTO
y4acTKa, BKIIIo4ask yOBITKH, KOTOPBIE OH IIOHECET B CBS3U C JOCPOUHBIM IIPEKPALICHUEM CBO-
UX 00513aTeNbCTB TIepPesl TPETHHMHU JIMLAMU, & TAKKE YIYIICHHYIO BBITOLY".

ITo cormamreHHIo ¢ COOCTBEHHHKOM €My MOXET OBITh IIPEIOCTaBICH B3aMEH yJacTKa,
M3bIMAaEMOro Ul TOCYIapPCTBEHHBIX MM MyHHLMIAIBHBIX HYX], PYroil 3eMeJIbHBIN y4a-
CTOK C 3a9€TOM €T0 CTOMMOCTH B BBIKYTTHYIO IieHy. Ho Ha mpakTHKe mogo6HOE MOIOKEeHHe He
peanusyeTcs, IOCKONBKY y HCIIOTHUTEIILHBIX OPTaHOB TOCYNAapCTBEHHOM BIACTH, CyOBEKTOB
P® n MyHUIUNIAIBHBIX 00Pa30BaHUM BO3HUKAIOT CIOKHOCTH C OIPEICIICHUEM 36MEIbHOIO
y4acTKa, KOTOPBIH MOKHO OBLTO OBI TPEIOCTABUTH B3aAMEH M3BATOTO IS TOCYIapCTBEHHBIX
M MyHUIIUTIANBHEIX Hy k1. [losToMy, neHexHast (popMa BOSMEIIEHHS SBISETCS OCHOBHO.

PpIHOYHAs CTOMMOCTB 3€MENIBHOTO y4YacTKa MpecTaBiseT co0oi Hanbosiee BEPOATHYIO
I[EHY, TT0 KOTOPOH 0OBEKT OLEHKH MOJKET OBITh OTUYKACH Ha OTKPBITOM PHIHKE B YCIOBHAX
KOHKYPEHIINH, KOT/Ia CTOPOHBI CISIIKH ISUCTBYIOT pa3yMHO, pacrionaras Bcei HeoOX0oquMOi
nHpopMalyel, a Ha BEJIMYUHE LIEHBl CICIKU HE OTPaXaloTCs KaKue-Iu00 upe3BbluaiiHble
obcrositenserBa’. OfHAKO B psifie ClIydyaeB y COOCTBEHHHKA €CTh BECKUE OCHOBAHUS MPe]-
10J1araTh, YTO LEHHOCTb 36MJIM MOXKET MOBBICUTHCS B OymymieM. Hackobko onpapiaHbl Ta-
KH€e IPETIONOoKEHHUs 3aKOH 3apaHee OnpeeanTh He MokeT. Ho coOCTBEHHUK 3eMIIH BIIpaBe
TpeOOoBaTh MPOBEPKU MPABUIBHOCTH BBIIIAYNBAEMOH €My KOMIICHCAI[IOHHOH CyMMBI 4epe3
cyn. Micxons U3 5TOro MOXKHO CAENAaTh BBIBOJ, YTO JOIYCTHMA IIPOBEPKA KaK TEKyLIeH, Tak
u OyayIelt IEHHOCTH OTYYKIaeMOMN 3eMJIU, €CIIM COOCTBEHHUMK HACTaHBAeT Ha 3TOM M 00-
JaJaeT J0Ka3aTeIbCTBAMH, YTO €TO OLCHKAa OCHOBAHA Ha PEealbHBIX pacdyeTax (Hampumep,
3aKa3aHHBII UM IPOEKT MEIUOPALUU 00CIAeT ONPEIeICHHOE OBBIILIEHNUE JOXOAHOCTH 3€-
MEJIBHOTO Y4acTKa, a, CJIEJI0BATENIbHO, U €T0 IIEHHOCTH).

3aKOH JI0IyCKaeT U3bSATHE HE BCErO 3€MEIBbHOIO y4acTKa, a ero yactu. Jlaxe eciu pas-
MepbI 3eMEeITBHOTO YYacTKa, Ha KOTOPBIi COOCTBEHHHK HE TepsieT HUKaKUX MpaB, TOITYCTUMEI
B COOTBETCTBUU C J€HCTBYIOUIMM 3aKOHOAATEILCTBOM, OCTABIIAsACSA YAaCTh MOXKET CTaTh JUIs
HEro Majo — Wik BoBce 0e310X0HOI. 3aKOH He NpeayCcMaTpHBaeT CUTYALHIO, KOT/a caM
COOCTBEHHUK TpeOyeT, YTOObl MHULIMATOP OTUYKAEHHS BBIKYIUI Y HETO BCIO €r0 3e€MIIO,

OoJ1ee TOro, 3aKOH BOOOIIE HE YIOMHUHACT O BO3MO)KHOW 0€3/J0XOAHOCTH (MITH ITOH>KCHHON

4 Tlocranosnenue [lneryma BAC P®D ot 24.03.2005 Ne 11 O HEKOTOPBIX BOMPOCAX, CBSI3AHHBIX
C IPIMEHEHUEM 3€MENIbHOTO 3aKoHOoAaTenbCcTBa, Bectauk BAC P®. 2005 Ne 5.

5 ®enepanbHblii 3aK0H 0T 29.07.1998 Ne 135-D3 06 ouneHouHOM AesTensHOCTH B Poccuiickoit
Denepanun, C3 PO. 1998 Ne 31, Cr. 3813.

6 B.A. EBcernees, Coocmeennocms na 3emuio 8 goxyce unmepecos, JXypHaia pocCHHCKOTO
mpasa 8/2004, C. 69-79.
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JOXOIHOCTH) AJIsi COOCTBEHHNKA OCTAIOLICHCS Y HETO YacTH 3eMJIM, U B 9TOM BHUANUTCS €r0
pobert.

BBIKyIT 3eMeNbHOTO y4acTKa 3aTparuBacT WMHTEPEChl HE TOJBKO COOCTBEHHHKOB, HO
U UHBIX JIUI] — IOCTOSIHHBIX I10JIb30BaTENICH 3eMJIH, JIULL, BIACIOIUX 3eMJIeH Ha NpaBe Io-
JKU3HEHHOTO HACJIEZyeMOTrO BIIQJICHUs, a TaKXKe apeHJaTOpOB 3e€MJIM W JIUII, BIIAJICIONINX
3emJield Ha rnpaBe 0€3BO3ME3HOIO CPOYHOTO MOJIBb30BaHUsA. B CBSI3M C OTCYTCTBHEM Y 3eM-
JIETIONB30BaTeNeH, 3eMIIeBIaAeNbLEeB U aPEHIaTOPOB IpaBa COOCTBEHHOCTH Ha 3€MEJbHBIC
YYaCTKH MOCJIEAHNE Y HUX HE BBIKYIIAIOTCS, T.€. UM HE BO3MEIIAETCS] CTOMMOCTbD U3bIMAEMBIX
yuacTkoB. OJJTHAKO MM JIOJKHA OBITH BO3MEIIIEHA CTOMMOCTD ITPUHA/IJISKAIINX Ha ITpaBe co0-
CTBEHHOCTH 3/IaHUH, CTPOECHUH U COOPYKEHHI, pACTIONOKEHHBIX Ha H3bIMAaEMOM 3€MEITHHOM
y4YacTKe, a TaKXKe MPUIMHEHHBIX U3bIATHEM YOBITKOB, BKJIIOYAs YITYIIEHHYIO BHITOLY, B IOJI-
HOM oObeme. OUeBUIHO, YTO KPYT JIUII, 3aTPAarMBaEeMbIX U3bSITUEM 3eMJIH, OOJIee IUPOKHIA.
DTO MOTYT OBITh JIUIIA, BIAJICIOIINE 3eMJICH Ha MpaBe 3aCTPOMKH, Ha TIPABE ONEPATHBHOTO
yIpaBJIeHHUS 4y>KUM UMYIIECTBOM, Ha ITPABE IOBEPUTEIHHOTO YIIPABICHHs, COBMECTHOM Jie-
ATEJLHOCTU U JAp. B umcie 3aTpoHYTHIX JIMI MOTYT OKa3aThCsl 00JIalaTeIl CEPBUTYTHBIX
IpaB, MOCKOJIBKY OHH PACIIPOCTPAHSIOTCS HA BBIKYIAEMYIO 3EMIIIO.

MHOXeCTBEHHOCTb CyOBEKTOB 3aTPyAHSET IPABOBOE PETYIMPOBAHNE BOSMEIICHUS YObIT-
KOB B Clly4ae MPUHYIUTEIBHOTO OTUYKACHUS. OYEBUIHO, YTO MIEPEUHCIICHUE B 3aKOHE BCEX
JIML, HHTEPECHI KOTOPBIX 3aTParkBalOTCs UIBATHEM 3eMIIH, HE sBIIsieTcsl HeoOxoauMbiM. Ha
HAlll B3IV, IOCTATOYHO OOIIETo yKa3aHUs Ha TO, YTO KOMIICHCAIHS JOJKHA BhITIAYNBATh-
Csl BCEM BIaJEblaM M IOJIb30BATENISIM 3€MJIM, UMEIOIIMM Ha Hee 3aKOHHBIM TUTyn. [lei-
cteytommii ['K PO mpemgycmarpuBaeT rapanTuy mpaB MPH U3BSITHHA 3€MENBHBIX YYaCTKOB
JUIS TOCYAapCTBEHHBIX MJIM MYHHUIMIIANBHBIX HYXJ, HO cornacHo cT. 280 'K P® onm pac-
MPOCTPAHSIIOTCS JIMIIb HA COOCTBEHHUKOB M COJICPXKATEIILHO HE COBIAIAIOT C FApaHTHUSIMH,
npeaycMoTpeHHbME B CT. 57 3K P®D, cortacHo KOTOpoi yOBITKA BO3MEIIAIOTCS HE TOJIBKO
COOCTBEHHHMKAM, HO M 3eMJICTIOIH30BATEIISIM, 3€MIICBIIAIEIIbIIaM M apeHIaTOpaM 3eMeNIbHbIX
yuacTkoB. OueBHU/IHA HETIOJIHOTA U HETOUYHOCTh HOPM TPAKIAHCKOTO 3aKOHOAATEILCTBA 110
9TOMY BOIIPOCY.

[TpoGenoM MpaBoBOTO PEryIHPOBAHUS SBISIETCSI OTCYTCTBHE OJHO3HAYHOTO OTBETA HA BO-
NPOC O TOM, Ha KaKylo JIaTy JIOJKHBI PACCUUTHIBATHCS YOBITKH, MOJJICKAIINE BOSMEIICHHIO.
IIpouenypa n3bpATHS 3eMENBPHOTO y4JacTKa — JJIUTENbHBIN mporecc. Jlo ucTeuenus roga co
JTHS TTOTY4YeHHsT COOCTBEHHHKOM YBEIOMIICHHSI U3BATHE HEBO3ZMOXKHO 0e3 ero cornmacus. 3a
9TOT CPOK CTOMMOCTb W3bIMAEMOT0 Y4aCcTKa MOXKET CYIIECTBEHHO M3MEHUTHCS B CHILy 00b-
CKTHBHBIX PHIHOYHBIX YCJIOBHH, a TAK)KE B pe3ynbTare AeUcTBHid (0e3neiicTBrs) COOCTBEH-
HUKA WK APYTUX JIUI B OTHOIICHHH ydacTka. [Ipobiema 3aKimouaeTcsi B TOM, YTO B Pa3HBIX
HOPMAaTHBHO NIPABOBBIX aKTaX COJCPIKATCS pa3HbIC MpaBHiIa ONPEICICHUS JIHS pacueTa Bbl-
KYITHOM LI€HBI.

Copepxanne ct. 280 'K P® mo3BornsieT caenath BBIBOA, UTO BBIKYITHAS [IEHA 3eMEThHO-

TO y4JacTKa OIIpeAC/IACTCsA Ha ICHb, HpeL[IHCCTBy}OHII/Iﬁ perucTpanyu peuiCHus 00 U3BIATHH
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3eMENbHOTO YYacTKa, MMOCKOJIbKY PHCK HECEHHs 3aTpar M yOBITKOB IIOCJIE 3TOTO MOMEHTa
HeceT coOcTBeHHMK. K maHHBIM 3atparam u yobiTkam ['K P® mpsiMo OTHOCHT TONBKO Te,
KOTOpBIE CBSI3aHbI C HOBBIM CTPOMTENILCTBOM, PACIIMPEHUEM M PEKOHCTPYKLUEH 31aHUI
1 COOPY)KCHHI Ha 3eMEeNIbHOM yuacTke. Bee octanbHble (Hapumep, yayqlieHue, ynoopeHne
3eMellb) 10 CMBICITY HOPMBI TIOJUIEXKAT BOSMEIICHUIO.

3K PO ycranaBiuBaeT uHble IIpaBuiia. Pacxozpl, HOHECEHHbIE COOCTBEHHUKAMU 3EMeElb-
HBIX YYacTKOB, 3€MJICTIONb30BATEISIMU, 3€MJICBIaAeblaMy, apeHAaToOpaMU 3eMeNbHBIX
YYacTKOB Ha OCYIICCTBICHHE 3aCTPOMKH 3eMENbHBIX YYaCTKOB 3MaHHSIMH KalHTAIBLHOTO
THUIA U IPOBEICHUE IPYIUX MEPONPUSTHUIL, CYIIECTBEHHO IOBBIIAIONINX CTOMMOCTh 3€M-
JIH, TIOCJIE YBEAOMJIEHHS O TIPECTOSIIEM U3bATHH, B TOM YHCIIE IIyTEM BBIKYIIA, 3eMEJIbHBIX
Y4aCcTKOB, BO3MEIICHHIO HE TIO[UIeKaT. [leprnos CoBepIIeHNs TaHHBIX PAcX00B HAUMHACTCS
HE CO JIHS PErUCTpaluu PElIeHUs] 00 U3BSTUM, @ C MOMEHTA IOMY4YEeHHs YBEAOMIICHUS O
MpEACTOosAIEeM U3bATHH (CT. 36).

IMocranoenenue [Ineayma BAC P® (Bricmmii Apoutpaxusiii Cyn Poccuiickoit @enepa-
uu) ot 24.03.2005 Ne 11 O HEKOTOPBIX BOIPOCAX, CBSI3aHHBIX ¢ IPUMEHEHUEM 3€MEILHOIO
3aKOHOZATENILCTBA COAEPIKUT elle OAWH MOMEHT ONpEJeICHHUs BBIKYITHON LIEHBI, KOTOPBIi
CYIIECTBEHHO OTIMYAETCS OT YCTAHOBICHHOTO 3aKOHOM — B CIIyJasX, KOIjia COOCTBEHHHK HE
COIJIACEH CO CTOMMOCTBIO 00BEKTA, YCTAHOBJIECHHOI B PEIICHUH YIIOJIHOMOYEHHOI'O OpraHa
00 M3BSITHUH 3eMETBHOTO yJacTKa, WM KOTa BBIKYITHAS IIeHa B HEM HE yKa3aHa, i CTOPOHa-
MU TIOCIIe TIPHHSATHS PEIeHHsT 00 U3bATHU He JOCTHTHYTO COIVIAIICHHS O BBIKYITHOW LIEHE,
apOUTPaKHBIM Cya OHpenessieT CTOMMOCTh 00bEKTa, HCXOs U3 €r0 PhIHOYHON CTOMMOCTH
Ha MOMEHT PacCMOTPEHHSI CIIopa.

Takum 00pa3oM, MOYKHO BBIACIUTH TPU Pa3HbIX MOIXOMa K ONPEAEICHHIO JHS pacuyeTa
BBIKYITHOI IIeHBbl. DTa HEACHOCTD JIMIIAET COOCTBEHHUKA HEOOXOAUMOI IrapaHTUH 3allUTh
CBOMX MHTEPECOB.

ITomMHuMO yCIOBHIT BBIKYIIA 3¢MITH HHTEPEC NPEICTABILIET CaMa KaTerop sl 20Cy0apCmeet-
Hble U MYHUYURATbHbIE HYJICObL, KOTOPOH B Cilyuae U3bSTUS 36MEIILHOIO yuacTKa IPUIAeTCs
OonbIas BaKHOCTb, YeM KaTeTOPUH YACTHHAA COOCMBEHHOCHb, YTO W TIO3BOJISET JIHUIINTD
bu3HYecKoe MM IOPUITIESCKOE JIUIO €r0 3aKOHHBIX TPaB.

CTOUT OTMETUTH, YTO JIETaJbHOIO ONPENENICHUSI TOCYIapCTBEHHBIX M MYHUIMIAIBHBIX
HY)XI B JefcTByIoIIeM 3akoHonarenscTBe PO ne mano. Moxno cormacuthes ¢ B.A. EBcer-
HEEBBIM, UTO TO ITyOIMYHEIE HYK/IbI, YIOBIETBOPEHHE KOTOPBIX HIET Ha ITOJb3Y JIN0O0 BCETO
HACCJICHUS CTPAHBI, JTM0O0 )KUTEJICH MyHUIUIIAIBLHOTO 00Pa30BaHUs WM PErHOHA’.

OCHOBaHHMS JUISl U3BATHUS 3METBHOTO y4acTKa M3 YaCTHOH COOCTBEHHOCTH JOJDKHBI CO-
OTBETCTBOBATH TAKHM KPHTEPHSIM, KaK COIMANbHAs TOTPEOHOCTh, O0IIEeCTBEHHAs HEOOXO0-

JUMOCTb U 06HI€CTBCHHLI€ HUHTCPCCHI. B JIATEPATYypPC 3TU KPUTCPHUU OXBATHIBAKOTCS IOHS-

7 B.A. Escernees, Cobcmeennocmo na zemiuio..., C. 69-79.
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THEM 06UjeCmBEeHHAsL NOIb3aS. DTO MOHATHE HEJb3sI CYUTATh OJHO3HAYHBIM, TaK KaK OpraH,
MHHUIHPYIONHH OTYYKACHHE, MOYKET BBICTYIIAaTh B OTHOIICHHH UMYIIECTBA H KaK CYObEKT,
HaJICJICHHBIH MyOJIMYHBIMU TTOJTHOMOYHSIMH U CBOCH JIESTEILHOCTHIO B OTHOLICHUH Y4acTKa
MIPUHOCSIIMH 103y BCEMY HACENCHHUIO, H KaK OOBIYHBIM COOCTBEHHUK, U3BICKAIOMINI 13
3eMIIH JIOXOJ B CBOMX MHTepecax. [103TOMy HOHATHE 20cyoapcmeentble U MyHUYUNaibHble
HY2#cObl MOXKET BBIP@KAaTh Kak IyOJIMYHBIC, TAK M YaCTHONpPaBOBbIe morpedHocTH. Kpome
TOTO, HET CEPhE3HBIX MPEMATCTBUI TOMY, YTOOBI U3BATHINA IS TOCYIApCTBEHHBIX W MYy-
HUIUINAIBHBIX HYX/1 3eMEeJIbHbIM Y4aCTOK MOT MCIIOIb30BaThCs JPYTUMH YACTHBIMU JIMLIAMHU
NIPY YCJIOBHH YIOBJICTBOPEHUS ITyOIMUHBIX HYXKI.

Ha npakTuke npuunHON U3BATHS 3€MEJIbHBIX YYaCTKOB SIBJISETCSI HE TOJIBKO CTPOMTENb-
CTBO KOHKPETHBIX OOBEKTOB IEKTPOIHEPreTUKN MIIM ra30BOTO XO34HCTBA, NepeueHb KOTO-
peix gaH B 3K PD, HO 1 Takre MHOTO3HAYHbIE U HEOIPEACICHHBIC 110 00bEMY U COIEepKa-
HUIO OCHOBAHUS, KaK PEKOHCPYKYUA 20p00d, KOMNAEKCHASL PEKOHCPYKYUS, 3ACPOUKA
MYHUYUNATLHO20 0Opa306anus M T.I1. JI7sl TOro 4TOOBI M30€KaTh CIIyJaeB 3710yIoTpeOIeHIS
MyOJIMYHBIME OPraHaAMU CBOMX MOJIHOMOYHIA, B OTHOIICHUH KaXK/10T0 KOHKPETHOTO PEILICHHS
00 U3BATHH 3eMEJIFHOTO Y4acTKa CIeAyeT YUUTHIBATh XapakTep, GyHKINOHAIBHYIO HaIllpaB-
JIEHHOCTb, pa3Mep 00BEeKTa U APyTUe 00CTOSTENbCTBA.

Takum o0pazoM, Iepes pOCCUIICKUM 3aKOHOZATeNIeM CTOMT aKTyallbHas 3ajada Oosee
JETAIBHO Pa3paboTaTh MOJOKEHUS, KACAIOLINECS U3BbSATUS 3¢MEIbHBIX YUaCTKOB IJIs TOCY-
JAPCTBEHHBIX WJIM MYHUIUIIAIBHBIX HYX/I, IPUBECTH B COOTBETCTBHE HOPMBI Pa3HOil oTpac-
JICBOW TPHHAJJIC)KHOCTU. B COBPEMEHHBIX YCIIOBHUSX JII000E MPAaBOBOE OTpaHUYCHHE TPaB
u cBo0OJ YenoBeka TpedyeT MmopoOHO MPaBOBOW perilaMeHTAIMH, OTCYTCTBHUS MPOOEIIOB
Y HETOYHOCTEH B 3aKOHO/IATEIbCTBE.

B 3axitoueHue CTOUT OTMETUTh, YTO MHCTUTYT MPHUHYAUTEIBHOTO M3bATHS 3€MEIbHBIX
YYacTKOB JJIsl TOCYAAPCTBEHHBIX U MYHMLMNAIBHBIX HYKJ MPEIyCMOTPEH 3aKOHOJATEIIb-
CTBOM MHOTHX TOCYAapcCTB, JOIYCKas IpaBO roCylapcTBa Ha NPHHYAUTENIBHOE IMpeKpa-
IIEHUE NpaBa COOCTBEHHOCTH Ha 3emiito. OOLIMM /ISl BCEX MPABOBBIX CHUCTEM SIBISICTCS
HCTIONb30BaHUE TAaKUX (DYHIAMEHTAJBbHBIX NMPUHIUIOB, KaK OTPaHMUYCHUE LENCH H3BATHS
TOCYIapCTBEHHBIMA M MYHHMLUMIAIBHBIMHU HYXK/JIaMH, MPUHIMII CHPABEUIMBOM KOMIIEHCA-
IIUM CTOMMOCTH 3eMeJIBHOT0 ydacTka. OJJHaKO, yUUThIBAs BCE TAPAHTHH M MEPBI, BOCCTaHAB-
JuBaronye OanaHc MyOIMYHBIX M YaCTHBIX MHTEPECOB, MPABO YaCTHON COOCTBEHHOCTH Ha
3eMJII0 OTPaHMYEHO OOIIECTBEHHBIMU MUHTEPECAaMU U NMOTPEOHOCTAMH COIMAJIBHOTO Xapak-
Tepa, T.6. OUEBHUJICH OTKa3 OT aDCONIOTHOrO XapakTepa IpaBa COOCTBEHHOCTH U €ro HOJIHOMH

HECITPUKOCHOBCHHOCTH.

8 V. Marren, E.A. CyxanoB, OcHosHble nonodicenus npasa coocmeennocmu, Mocksa 1999,
C. 187-189.
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Buorpaduyeckasi annoranus:

Wuna Eppemoa — MpKyTcKkuii roCyaapcTBEHHBIH YHHBEpCHTET, FOpHIMIecKuii HHCTHTYT,
OTJEJIEHUE MEKIYHapOAHOTO NpaBa. HayuHble MHTEpeCHl: IpakJaHCKOE IPaBO, MEXAyHa-
POIHOE YacTHOE MPABO, MEKAYHAPOIHBIH KOMMEPUYECKUI apOuTpaxK, TPAHCIIOPTHBIE 00s13a-

TEJILCTBA, 1OTOBOP Me)KZ[yHapOHHOfI TIEPEBO3KHU.

SUMMARY
Compulsory purchase of the land in the public interest as a form of the property right
limitation
The study aims at an evaluation of the compulsory purchase of the land in the public interest
in regards to the article 35 of the Constitution of the Russian Federation. The author present
the compulsory purchase in the public interest, including land, as a form of the property right
limitation, that should fulfil the selected, established law procedures.

KEeyworbs: compulsory purchase, land property, public interest






LArissa HENNICKE

Property Issues Relating to Deep-Seabed Mining in the
Light of the United Convention on the Sea of 1982

Since ancient times, property has been regarded as one of the most significant legal con-
cepts shaping the world. It constitutes an integral element of human rights and provides
the basis for a functional, civilized society as well as human well-being. Property law
not only settles the means and scope of property’s use and gives the entitled defensive
rights against infringements from outside. It also implies obligations arising out of the
ownership of property.

Most of these provisions are governed by national bodies. Some subjects, though,
require special regulations of proprietorship. Most commonly, these are either ones that
touch upon the rights and existence of humankind, or are ones which are of vital interest
to the international community. Precisely, they include either vast areas, not belonging
to any state, such as Antarctica, space or environmental media, i.e. the atmosphere, the
hydrosphere or the lithosphere.

'The oceans are a vital element of the environmental media, since they cover more than
70% of the Earth. Extending from the water surface to their floors, they combine both
the hydrosphere and the lithosphere. Not only are they the habitat to most existing spe-
cies, but they also influence the climate and the geomorphology of our planet and, what
is more, they are prerequisite for the ecosystems on land. Moreover, the oceans constitute
an intricate world in itself, which reacts sensitively to influences from outside. Hence,
the proper common use of the vast waters concerns nearly all terrestrial inhabitants.
It should be, therefore, of vital political concern.

Unfortunately, the marks on the environmental media left by humans cannot be ig-
nored. This is due to the fast pace of economic growth, commercialization and global-
ization as well as the huge global demographic increase. When it comes to the quality
of water, the impact of ocean-going vehicles, platforms, aquacultures and industry is

becoming increasingly destructive. The overall impact of climate change and overfishing
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are also serious problems’. There is, however, another threat to the oceans, which may
even be the most dangerous — this is so-called deep seabed mining. Its targets are the
largest mineral resource deposits in the world.

The first attempts to mine the sea beds were undertaken in the 1980s, but they were
soon undermined by the immense costs incurred. Nowadays, however, the prices of raw
materials have risen so high, that deep sea-bed mining has become profitable. Thus,
rock-cutting submarine robots and drilling machines which mine manganese crusts,
polymetallic nodules or diamonds, are no longer a mere technical experiment.

In spite of the economic benefits and the greater independency of the benefiting
countries, deep seabed mining also triggers a number of negative consequences, no mat-
ter if they are of an environmental, economic or political nature. Firstly, it turns the
seafloor and its nearby waters into a lifeless stone desert. The drilling, due to it causing
floating sediment layers, impacts upon areas far away from the mining site. Thus, coral
reefs may be covered with mud and die. Secondly, it makes land-mining countries with
high exploitation costs less competitive, leading to a wider gap between rich and poor
states. Thirdly, it leads to a power shift between those countries which have access to
submarine mining sites and, consequently, also resources, and those which have none.

Because of these circumstances, deep seabed mining raises controversial legal ques-
tions regarding its conditions, its scope and control thereof. In order to answer these
questions, however, it is necessary to determine the property rights to the ocean grounds.

Only in cases where a sea was wholly embedded in one state would there be no such
uncertainties as to whom it belongs. But because of their enormous sizes, normally,
oceans border a large number of countries. The question of proprietorship over the seas
has been raised throughout the existence of humankind. Several examples from history
illustrate different views on this issue, ranging from the egocentric to the compromising.
'The ancient Greeks, for instance, regarded the Mediterranean as their own sea, forbid-
ding other peoples from using it. The Romans shared a similar approach, calling the
Mediterranean mare nostrum. The Malayans even called their nation land-water?, be-
cause they claimed both of these areas for themselves. Great warriors, such as Alexander
the Great, used the seas as a means to approach other nations in order to plunder or to
invade them. In the second half of the fourth century, the Roman emperor Julian the
Great evaluated an opposing idea, maintaining that each person had a natural right to
use the seas. Furthermore, in the seventeenth century, the Dutch lawyer Hugo Grotius

argued for a mare liberum, meaning the seas were res communes, so they could not belong

1 Vietnamese Ministry of Foreign Affairs, Ban Ki-Moon Calls for Full UNCLOS Implementa-
tion [online]. Biengioilanhtho [access: 2013-30-10]. Available at: <http://biengioilanhtho.gov.
vn/eng/banki-mooncallsforfullunclos-nd-eb260f4a.aspx>.

2 T. Datin, How Has the United Nations Convention on the Law of the Sea Fared?, [at:] 12th Com-
monwealth Law Conference, Kuala Lumpur 1999.
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to any state®. His opponent, however, John Seldon, defended the older view, calling it
mare clausum®.

Finally, the freedom of the seas doctrine was adopted. First, states only had rights and
jurisdiction over a narrow band of water along their coasts. Almost a century later, the
cannon-shot rule was invented®. It determined a nation’s sovereignty as reaching as far
as a projectile could be fired from a cannon, which was about 3 nautical miles. This prin-
ciple, though, lost its acceptance, when technological advances allowed ships to travel
further and for longer, thus increasing their output of fishing. Other achievements of the
XIXth century included oil platforms and deep seabed mining.

In modern times, both the need for the freedom of the seas and the will to benefit
solely from the biggest possible ocean area shape the outline of international maritime
law. This can be attributed to the division of the seas into different maritime zones,
stretching from the coast parallel to its line. The closer such a zone is, the more sover-
eignty the coastal state has over it. Thus, nowadays, states have special rights to vaster
areas than under the cannon-shot doctrine. However, some states that have not signed
the Convention, do not follow the zoning, thus, laying claim to even more extensive
parts of the ocean floors. For instance, the USA generally accepts the UNCLOS, except
the restrictions relating to deep seabed mining, such as the extensions of the zones and
the cooperation with the international community®.

According to article 2 of the United Nation Convention on the Law of the Sea (Here-
inafter: UNCLOS) of 1982 — also called zhe Constitution for the oceans’ a coastal state has
sovereignty over its Territorial Waters, restricted only by some provisions for innocent
passage. With regard to the Exclusive Economic Zone, article 56 UNCLOS prescribes
that each coastal state has sovereign rights to managing living and none-living resources
encountered there. Besides, it has jurisdiction over some marine constructional facilities,
scientific research, protection and preservation. These powers may extend until the end
of the Continental Shelf, if such a thing exists. Moreover, article 81 UNCLOS provides
the coastal state with the sole authority over drilling on the Continental Shelf. There are,
however, some exemptions to the state’s authority over maritime zones. In New Zealand,

for instance, the Maori have traditionally owned the foreshores and the sea beds, using

3 C. Thompson, International Law of the Sea/Seed: Public Domain Versus Private Commodity,
“Natural Resources Journal”, vol. 44,2004, p. 843.

4 T. Datin, op. cit.

5 T. Datin, op. cit.

6 National Ocean Service, The Exclusive Economic Zone is the Zone where the U.S. and Other
Coastal Nations Have Jurisdiction Over Natural Resources [online]. NOAA’s National Ocean
Service [access: 2013-30-10]. Available at: http://oceanservice.noaa.gov/facts/eez.html.

7 Vietnamese Ministry of Foreign Affairs, Ban Ki-Moon Calls for Full UNCLOS Implementa-
tion [online]. Biengioilanhtho [access: 2013-30-10]. Available at: http://biengioilanhtho.gov.
vn/eng/banki-mooncallsforfullunclos-nd-eb260f4a.aspx.
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them for battles, sea weed plantations, canoeing and fishing®. Similarly, certain Papuan
tribes claim the seabed for themselves, referring to customary law.

The seas extending beyond those zones belong to the so called Area, which almost
equates to the High Seas and is regarded as the common heritage of mankind’. This
means that, in order to undertake mining activities there, the interested state must ap-
ply for a license at the seat of the governing organisation in Jamaica. Today, 163 states
are members of the Convention'®, comprising the biggest part of the world. However,
a large number of states can also require the making of many compromises, which hin-
ders fulfillment of the aims of a multilateral treaty. What is more, the USA, an important
global player as well as a coastal and mining state, has not ratified the treaty.

As the high seas’ minerals are also the common heritage of mankind, the question is
whether, how and by whom they should be exploited. Due to the high prices of submarine
mining machines and unequal allocations of intellectual resources, developing countries
neither can afford to buy the necessary mining tools nor are they able to develop them by
themselves. This leads to a situation in which the rich countries enrich themselves even
more by engaging in deep sea-bed mining, while the poor countries remain excluded.
However, the UNCLOS was also meant to balance these unequal opportunities. Ac-
cording to article 274 of the Convention, richer states were intended to cooperate with
both poorer states and the Enterprise — an organ of the International Seabed Authority,
which was established to manage the extraction and sale of seabed minerals. The coop-
eration should either take the form of offering training and sharing knowledge of how
to construct submarine mining machines, or selling and leasing them at low prices. Nev-
ertheless, as time has passed, the effectiveness of the convention has been watered down.
On the one hand, innovative countries refused to co-operate, claiming their intellectual
property rights. On the other hand, the Enterprise - the once important operating arm
of the Authority — stopped being financed by the UNCLOS member states and hence,
it is much less powerful than it should be. As the trustee of mankind, the Enterprise
shall have the entitlement to minerals, as stated in Annex IV, article 12 of the Statute of
the Enterprise. It should also sell its products on a non-discriminatory and non-political
basis and what is more, it shall refrain from non-commercial discounts. Thus, states not
having the possibility to mine themselves, are not able to purchase low price minerals.

If there is just one cake for a group of individuals, who want to appease their appetite,

everyone will try to get the biggest possible piece, until nothing is left. This is not unrea-

8 Information Briefing Service for Members of the Parliament, The Foreshore and Seabed —
Maori Customary Rights and Some Legal Issues [online]. New Zealand Parliament [access:
2013-30-10]. Awvailable at: <http://www.parliament.nz/resource/0000000409>.

9 C. Thompson, op. cit., p. 841.

10 Vietnamese Ministry of Foreign Affairs, Ban Ki-Moon Calls for Full UNCLOS Implementa-
tion [online]. Biengioilanhtho [access: 2013-30-10].Available at: http://biengioilanhtho.gov.
vn/eng/banki-mooncallsforfullunclos-nd-eb260f4a.aspx.
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sonable, since if someone refrains from eating, the others will take everything from him.
'The same happens with the oceans. Although they seem vast, no impact is comparable
to that of the large numbers of humans inhabiting and ruling the planet. A different
situation arises if the cake is in the hands of just one entity. There is no risk of loss, so
why is it unnecessary to consume everything at once? In this situation, it is more reason-
able to use only as much as is necessary, keeping the rest for the future. The question
is whether the idea of private property can be transferred to the relationship between
the seas and states. Even if a country possesses particular property rights with regard to
certain maritime zones, this is national property rather than private property. Mining
and oil producer lobbies as well as the state’s economic, social and political interests, or
simple forms of corruption, do have strong influences on the government’s political line.
Such indifferent attitudes towards their own environments are not even uncommon for
several countries, if the undertakings produce enough profit. So far, giving states too
many rights to vast marine areas poses an even greater risk of destroying what is meant
to be the common heritage of mankind.

'The International Seabed Authority should be the solution for an optimal manage-
ment of marine resources. However, its members are states which have their own inter-
ests, powers and also political influences. What is more, the International Seabed Au-
thority is also interested in doing lucrative deals with member states, first, because they
can donate money to the Enterprise and, second, because the Enterprise has to transfer
to them its gains from the fixed costs of every mining license plus those earned by joint
ventures between the Enterprise and the states. It is also worth mentioning that the
UNCLOS focuses on the regulation of polymetallic nodules, omitting other meaning-
ful oceanic extractions, such as those of petroleum. Keeping in mind that the ocean has
almost as many resources as those on land, these provisions seem insufficient.

Fortunately, Article 287 establishes legal protection of marine disputes, obliging ac-
ceding member states to choose one or more of the enumerated courts, should a conflict
arise. However, until now, there has been no single case concerning deep seabed mining.

Who is thinking about the oceans? Comparing their protection and preservation to
that of the forests, the latter gain much more attention. If they are in a bad condition,
they are reforested. Firefighting planes save trees from fires. Wild animals are bred, in
order to be set free and to populate the woodlands. But forests are much easier to deal
with than the undiscovered depths of the oceans. Furthermore, as the common heritage
of mankind, they are actually not treated as such, in comparison to other things that fall
under this category.

In conclusion, mining of the high seas is a double-edged sword. It offers a lot of
exploitation opportunities, which may enable further economic growth as well as the
necessary support for the rising human population. However, although the UNCLOS
was meant to protect developing states, they have practically no chance of becoming
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involved in mining and profiting from it. Because the oceans are regarded as a bonanza,
the actions of different agents that could infringe marine integrity need to be regulated.
Due to the huge extent of the High Seas, the remoteness of the deep sea bed and the fact
that the oceans are the common property of all, nobody fears overexploitation. But the
essence of having property should not only be its exploitation, but also obligations aris-
ing out of it. UNCLOS provides coastal states with extensive rights to use their marine
zones. The International Seabed Authority has certain controlling and administrative
powers, when it comes to the scope and place of exploitation. But the lack of knowledge
about the oceans and the lack of regulations regarding the protection and enhancement
of the oceans, seems to be alarming.
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SUMMARY
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Mixkozraj KoNDEJ

'The Safety of Deposits in EU Banks in View of Cyprus’s
Bailout Tax

Cyprus has been a member of the EU (European Union) since 2004. In 2008 this coun-
try joined the Euro Zone and adopted EUR as its currency. From 2001 up to 2011 the
Cypriot economy was almost constantly growing — the average GDP (gross domestic
product) increase in those year amounted to 2,6% with 2009 being the only year with
a negative GDP of minus 1,9%'. However, in 2012, Cypriot GDP decreased by 2,4% and
the estimated GDP for 2013 amounts to minus 8,7%. The above-mentioned decreases
are the result of a serious crisis in the Cypriot economy. This crisis includes the serious
problems of Cypriot Banks which suffer from bad debts and lack of capital. In addition,
it is partially caused by the restructuring of Greek debt which severely affected Cypriot
Banks.

On 25th March, 2013, Cyprus obtained a €10 billion bailout package. To gain it, the
Cypriot Government was obliged to freeze and tax bank assets, in particular in Laiki
Bank which suffered most during the crisis. What is worth mentioning is that before the
crisis, it was the second largest banking group in Cyprus. As a result of the agreement
between the EU and Cyprus, deposits above € 100 k (the amount which is guaranteed
under EU law) have been frozen. Part of the funds are currently being used to resolve
Laiki Bank debts, others were used to recapitalize the Bank of Cyprus (the biggest Cy-
priot Bank, the one to which deposits under € 100 k were moved)?.

In addition, a bailout tax was imposed. At first it was meant to affect all depositaries
in Cyprus®. However, in the end it was decided that only the deposits in Laiki Bank
would suffer as well as a part of the deposits in the Bank of Cyprus. 37,5% of assets held

1 Eurostat, GDP and main components — volumes [online]. Eurostat Home [access: 2013-08-
03]. Available at: <http://appsso.curostat.ec.europa.eu>.

2 M. Kambas, K. Tagaris, Cyprus banks remain closed to avert run on deposits, Reuters, 2013-03-25.

3 J. Weisenthal, M. Boesler, Cyprus Agrees To New Plan To Tax Deposits, Business Insider,
2013-03-23.
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in the Bank of Cyprus were deducted from depositors’ accounts and another 22,5% were
frozen*. Owners of deposits in Laiki Bank are expected to lose even more than that.
However, as their loss is dependent on the result of the currently on-going liquidation
proceedings of Laiki Bank, the exact amount of losses is not yet known.

'The so called dailout tax imposed on deposits in Laiki Bank and the Bank of Cyprus
raised serious doubts about the safety of deposits across the European Union. Formally,
under Directive 94/19/EC of the European Parliament and of the Council of 30th May
1994, country-level deposit-guarantee schemes shall cover up to ECU 20 000 in the
event of deposits being unavailable®. However, the situation in Cyprus raised questions
about the certainty of this protection and as a result the safety of money deposited in
Euro Zone Banks.

It should be noted that confidence in banks is one of the most important conditions
for the proper running of national bank systems. This is because currently most of the
developed countries run their banking systems under the fractional reserve scheme. To
understand the importance of bank confidence this term should be explained. Generally,
when a customer deposits money in a bank, the funds become the property of the bank.
In return, customers receive assets in a form which is receivable from the bank. The bank
uses the deposited money to grant loans. Thus, only a small amount of the deposited
money is saved as a reserve (e.g. currently in Poland the obligatory reserve rate amounts
to 3.50%?®, which means that a bank may use 96,5% of the deposited money for granting
loans). As the party receiving the loan usually uses it to pay for certain assets, another
party receives the funds from the loan. If this party deposits this money back into a bank
account, after deducting the obligatory reserve, the bank may use it to grant further
loans. As a result, €100 of the initial deposit, depending on the level of the obligatory
reserve rate, can result in e.g. €900 of granted loans in the national banking system’.
Taking the above into account, any changes in the level of bank deposits automatically
affect the country’s economic system.

It is also worth mentioning that, as a result of granted loans and low reserve rates,
banks usually do not hold enough reserves to cope with all deposits being taken out at
once. In other words, banks suffer from a constant mismatch of liquidity as the bank’s

liabilities are more liquid than their assets (e.g. granted loans). Thus, a banking system

4 A. Granitsas, Central Bank Details Losses at Bank of Cyprus, The Wall Street Journal,
2013-03-13.

5 Directive 94/19/EC of the European Parliament and of the Council of 30 May 1994 on depos-
it-guarantee schemes.

6 Podstawowe stopy procentowe NBP [online]. NBP [access: 2013-08-03]. Available at: <http://www.
nbp.pl/Dzienne/Stopy.htm>.

7 The exact amount may be calculated by using the formula: m = 1/ R, where m — is the maxi-
mum amount of money which may be created from a deposit and R is the obligatory reserve
rate.
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works only as long as investors forecast that banks will survive. If customers expect prob-
lems with bank liquidity their actions may cause severe problems. In particular, there is
a risk that a bank will not be able to close its investment (e.g. sell loans) fast enough to
meet the demands of depositaries. Thus, a crisis of confidence in bank liquidity may be

perceived as a kind of self-fulfilling prophecy.

During a bank run, depositors rush to withdraw their deposits because they expect
the bank to fail. In fact, the sudden withdrawals can force the bank to liquidate
many of its assets at a loss and to fail. In a panic with many bank failures, there is

a disruption of the monetary system and a reduction in production®.

Many of the global economic problems were caused by the loss of confidence in banks
and subsequent bank runs which ruined local banking systems, and subsequently coun-
tries’ economies. This had echoes of the great depression. One of the European legs of
this crisis was the failure of Creditanstalt in Austria. Creditanstalt not only granted
loans but also invested in various companies’. In the 1930s this bank expected serious
problems with liquidity. The Austrian government’s policy, aimed at guaranteeing its
deposits, resulted in putting the government’s own creditworthiness into question'. In
today’s language Credit-Anstalt was too big to fail, but too big to save. Even though
the bank was saved in the end, the lack of confidence spread, leading to serious economic
turmoil across Europe. The following recession indirectly cleared the path for the Nazis
to come to power'.

The above example shows that a crash of the banking system caused by lack of con-
fidence may lead to unexpected events of great and tragic influence for millions of peo-
ple. Taking that into account, the Cyprus bailout tax could be perceived as a dangerous
idea — especially if such a way of handling bank problems spreads across the Europe.
However, looking at the bank’s deposits from a different perspective, taxing such depos-
its is a relatively easy way to get rid of growing government debts. For example, it is said
that a tax rate of 15 percent on financial assets in Italy would push Italian debt below 100
percent of GDP®. Bearing that in mind, deposits located in banks may attract political

attention, especially in the current times of serious debt problems for many countries.

8 D.W. Diamond, P.H. Dybvig, Banks Runs, Deposit Insurance, and Liquidity, Federal Reserve
Bank of Minneapolis Quarterly Review, Winter 2000, p. 14.
9 P. Coy, Lessons from the Credit-Anstalt Collapse, Bloomberg Businesweek, 2011-04-20.
10 Ibidem.
11 A. Schubert, The Credit-Anstalt Crisis of 1931, Cambridge 1991.
12 M. Mcardle, Why Should You Be Freaked Out About Greece? Remember, The Great Depression Had
Two Parts, Business Insider, 2010-04-28.
13 D. Newer, The myth of the clammy crisis states, Handelsblatt, 2013-03-15.
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Are deposits safe then in the Euro Zone? To analyse this issue, we should take a closer
look at the history of certain European countries. Germany, which is currently said to
be the country leading Europe, has used emergency financial instruments several times
in its modern history. In the years before World War I1, there were several situations in
which Germany used its citizens’ capital to finance government affairs:

— in 1919, as a result of huge government debt amounting to 180 percent of gross do-
mestic product, a special tax was introduced™. Taxpayers’ assets were taxed with pro-
gressive rates beginning at 10% and ending at 65%. Generally, the taxes were to be
paid in installments over a 30 year period. Even though the tax rates were very high,
huge rates of inflation affected the taxed amounts and devalued the installments;

— in 1922/23 Germany introduced a forced loan for all individuals holding assets
worth at least 100 k. marks. The rates were progressive, with persons holding wealth
worth 1 m. marks obliged to grant a loan of 10%. In this case also the repayments
were seriously devalued by German hyperinflation®.

Germany also used similar instruments after the Second World War. In 1949, a capital
levy was introduced. The tax rate was generally 50% with a tax allowance set at 5000
marks (at that time the average annual pensionable income was 3,850 deutschmarks)®.
The installments were to be paid over a 30 year period and were collected until 1979.
A few years later, in 1952, entrepreneurs were forced to provide loans for investment in
certain industries. The companies had to pay a total of 1,4% of German GDP and the
exact rate of taxation was dependant on the company’s profits”. The forced loan was
analyzed by the Federal Constitutional Court which ruled that it did not breach the
German constitution'®.

The last attempt to introduce a forced loan in Germany took place in 1982. The gov-
ernment decided to introduce one-off forced loans to promote the housing industry. The
taxable amount was based on income from previous tax years and was meant to be paid
back without interest. However, in 1984, this tax was declared unconstitutional. In its
ruling the German constitutional court stressed that the government had exceeded its
rights as it only had the possibility to impose taxes but not obligatory loans. The Ger-
man constitutional tribunal also defined some requirements for a special levy, claiming
that there has to be a group-specific financial interest and corresponding use of funds for

such a tax to be introduced.

14 S. Bach, Capital Levies—A Step Towards Improving Public Finances in Europe, DIW Economic
Bulletin, no. 8,2012, p. 5.

15 Ibidem.

16 Ibidem.

17 Ibidem.

18 Ibidem.
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Capital levies were also popular in the 1920s’. They were introduced, for example, in
Italy where the rate of extraordinary tax on capital graduated from 4,5% to 50% with the
payment stretched out over 20 years”. A similar tax was also introduced at that time in
Czechoslovakia. Its progressive rates ranged from 3% to 30%. The tax collection took
place during a 3 years period®. In the 1920s, similar taxes were also introduced, with
various effects, in Austria and Hungary.

Looking at more modern times, the Italian example can be mentioned. In 1992 the
Italian Government introduced a 0,6% one-oft levy on bank accounts. Even though the
tax was successfully introduced it didn't helped Italy as the Lira had to be devalued in the
same year. One year later the Prime Minister of Italy was forced to resign.

'The above-mentioned examples show us that the one-off deposit account tax which
was introduced recently in Cyprus may also be introduced in any other country. There
are several reasons why implementation of such taxes is probable:

— implementation of a deposit tax is easy — it requires only the freezing of bank ac-

counts and deduction of a certain amount of money from each depositary;

— itis hard to evade such a tax —introducing a capital tax usually results in a so — called
capital war (people trying to evade the tax and transferring their assets). As national
banks are heavily controlled it is relatively easy to order them to freeze assets and
subsequently deduct amounts from accounts, however;

— it is fast — a bank account tax may be introduced in just a few days and the budget
gains the profit almost immediately;

— it is cheap — imposing such a tax does not require any complicated calculations or
valuations.

On the other hand, there are also some negative aspects of such a tax. Firstly, and proba-
bly most importantly, is the problem that the community is likely to object to such a tax.
'Thus, politicians are rather cautious about introducing such an idea as it would probably
mean political suicide for them. The second problem is that constitutional problems may
arise as regards the legality of such a tax.

Looking more closely at the constitutional problems relating to a bank tax it should
be said that the provisions of constitutions regarding the prerequisites for establishing
taxation vary significantly between particular countries. In addition, in each case, it is
important to also take into account the rulings of constitutional courts which often play
a great role in the interpretation of national constitutions. The length of this article does
not allow an in-depth analysis of constitutional problems relating to the establishment
of a deposit tax. However, based on the Polish constitutional example, I would like to

point out some problems which may arise in the case of establishing such a levy.

19 B. Eichregen, The capital leavy in theory and practice, Nber Working Papers, no. 3096,1991, p. 20.
20 Ibidem.
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According to the article 84 of the Polish Constitution, everyone shall comply with bis re-
sponsibilities and public duties, including the payment of taxes, as specified by law”'. However,
according to a ruling of the Polish Constitutional Tribunal dated 7 June 1999 (K 18/98),
the imposition of a tax may not result in the confiscation of property. In addition, taxa-
tion may not infringe upon the essence of other constitutional rights. According to the
Constitutional Tribunal®, the government may impose taxes where the value exceeds
income from property. However, such a possibility is limited — the taxation may violate
the right to property and become a hidden form of confiscation.

Taking the above considerations into account, the possibility of imposing a deposit tax
may be disputable. It could be argued that the legality of such a tax would depend on the
circumstances in which it were imposed. In particular, in my view, imposing a deposit
tax with a comparatively high rate in normal economic conditions could be perceived
as confiscation of property. However, in the case of serious national economic problems
(e.g. the risk of bankruptcy) one could argue that imposing such a tax would be accept-
able. In particular, in such circumstances, a serious conflict between constitutional values
could exist. In cases where the government has to choose between freedom of property
and the stability of the country (the possibility of securing other constitutional rights)
a deposit tax could be claimed as proportional infringement of liberty.

It should also be noted that the freedom of property may be limited during a state
of emergency (polish: szan wyjgtkowy). Such a state may be announced in situations in
which there is a threat to the constitutional order of the state, to the security of its citi-
zens or public order®. The risk of a country’s bankruptcy may be perceived as a threat to
all of the above. However, constitutionally, an emergency state is temporal®. In my view,
introducing it only to adopt some one-off measures would go against the constitutional
reasons for having the emergency state in the first place.

Looking at deposit taxes from the perspective of EU Law, it should also be stated that
imposing such a tax is not contrary to Directive 94/19/EC of the European Parliament
and of the Council of 30th May 1994 on deposit-guarantee schemes. As was already
mentioned, this Directive states that when deposits are unavailable, part of them is guar-
anteed by the country.

However, taxation of deposits does not activate the guarantee. This is because taxed
deposits are not unavailable — they are simply no longer owned by the depositary. Thus,

the Directive guarantees do not work in the event of deposit taxation.

21 Dz.U. No. 78, item 483.

22 Ruling of The Polish Constitutional Tribunal of 8 October 2007; K 20/07.

23 Article 230 of The Constitution of the Republic of Poland of 2nd April 1997; Dz. U. No. 78,
item 483.

24 Limit of maximum 150 days exists.
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To conclude, it should be stated that deposits in banks are never completely safe.
Certain exceptional political and economic events may cause depositors to lose part or
even the full amount of the deposited money. Thus, to safeguard one’s funds, one should
consider not only diversifying one’s assets between banks but also between different
countries. On the other hand, taxing deposits is a last-ditch regulatory action. In nor-
mal economic circumstances, its introduction is highly unlikely. In particular, in some

countries, introducing such a tax could infringe constitutional rights (e.g. freedom of

property).
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Exatepuna HETPYCOBA

IIpuoOperarebHasi JABHOCTH KAK CIOCO0 NPUOOpeTeHus:
NMpaBa COOCTBEHHOCTH

1. BBenenue

[IpuobGperarenbHast TaBHOCTh PACCMaTPHUBAETCS B KA4€CTBE OHOTO M3 MIEPBOHAYATIBHBIX OC-
HOBaHMH NPHOOpPETEeHHs MpaBa COOCTBEHHOCTH, TIPH KOTOPBIX MTPABOMOUHS MTOCIEAYIONIETO
COOCTBEHHHKA He 00YCIIOBIICHBI PABOMOUUSIMHE MTPEABLIYILETO.

[TproOperarenbHasl TaBHOCTH SIBISICTCS MEXaHU3MOM, OOECIEUMBAIOIIMM HOPMAJIbHOE
(YHKIOHUPOBAHKE IPaXKIAHCKOTO 00opoTa. EE€ nenb u Ha3HaueHHe 3aKIIouaeTcs B IOCTH-
JKCHUH ONPE/ICNICHHOCTH FOPUIMYECKIX OTHOIICHUH B cdepe (hakTHdeckoro BiaJeHUs MO-
CPEICTBOM IIPEBPAIICHNS BIAJCHHS B IPaBO COOCTBEHHOCTH. MIHBIMH clioBaMH, mpruodpeTa-
TeJbHas JABHOCTb SIBIISIETCS CPEJICTBOM, ITO3BOJISIOIIUM ITPEOA0JIEBATh HEONPEIICHHOCTh OT-
HOUICHUH B cepe MMYIIECTBEHHOTO 000pOTa B CUTYallMH pa3pbiBa MEKAY (DAKTOM U IIPABOM.

HuctuTyT npuoOpeTareibHOW JaBHOCTH perynupyercs Hopmamu cT. 234 TK PO (T'pax-
JMaHCKU kojieke Poccuiickoit denepainnn), COrIaCHO KOTOPBIM (DH3UUECKOE WA FOPHUJIU-
YeCcKoe JIUIO IPHOOPETaloT IpaBo COOCTBEHHOCTU HAa UMYILECTBO, HE NIPUHAUIKAILEE UM
Ha 1paBe COOCTBEHHOCTH, HO KOTOPBIM JJaHHbIE CYOBEKThI 1I0OPOCOBECTHO, OTKPHITO U He-
MIPEPBIBHO BIIAJICIOT KaK CBOMM COOCTBEHHBIM B T€UEHHE yCTAHOBJIEHHOTO CpPOKa: /sl He-
JBIJKMMOTO UMYIIIECTBA TAKOW CPOK paBHseTcs 15 romam, a Juis IBUKUMOTO COCTaBISET 5
net. [Ippyem mpaBo cOOCTBEHHOCTH Ha ABM)KMMBIEC BELIH 110 OOIIEMYy MPaBHIYy BO3HHUKAET
ABTOMATHYECKH 10 MCTEYEHWH YCTAHOBJIEHHOTO CPOKa, a HA HEABWKMMbIE — JIUILIb HOCIE
rOCYAapCTBEHHOI perucTpaluy, OCyIeCTBICHUE KOTOPOi BO3MOXKHO HAa OCHOBAHUM peLIe-
HUA cyna.

[Mepexomst k OoJee neTalbHOMY PACCMOTPEHUIO HHCTUTYTA TPUOOpETaTeNbHOM TaBHOCTH,
CJIEZlyeT OTMETHUTB, YTO €T0 BBITO/IA 3aKJIIOYACTCS B TOM, YTO OH ITO3BOJISACT JIMKBUMPOBATh
TOT pa3pbIB paBa U (aKTa, KOTOPBIH IMEET MECTO B AEHCTBUTENBEHOCTH B CBS3U € HECOOIIO-
JICHUEM TIPeyCMOTPEHHOH 3aKOHOM MPOLIeTYPhI Iiepeadn MpaBa COOCTBEHHOCTH IIABHBIM

00pa3oM Ha HEIBUKHUMOCTb.
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2. Baagenue uMyHiecTBOM KaK CBOMM COOCTBEHHBIM

IIpexe Bcero, ciieayeT ONnpeeuTh, YTO JKe IIOHUMAETCS MO BIaJICHUEM B IOPHIMYECKOM
cMbiciie. B nuBunncTruueckoil TOKTpUHE BiaJieHUE TPaJUIIMOHHO pacCMaTpUBAETCs KaK CO-
BOKYITHOCTB JIBYX HEPAa3JelIbHO CYNIECTBYIOIIUX 3JIEMEHTOB: HAMEPEHUS BIAJETh BELIbIO
KaK CBOCH — animus possessionis 1 (akTUIECKOro 00J1alaHUs €10, BEIPAXKAIOLIErocs B Telle-
CHOM COTIPUKOCHOBEHHMHU — COTPUS POSSESSIONIS.

B oTOM cMBICIe HEOOXOIMMO pa3rpaHWYMBATh BIAJICHHE W JIep)KaHHE, TOCKOIBKY MpPH
BJIQJICHUU BELIbIO KAK CBOCH — pro suo e2o pakTUUECKUIN 2IEMEHT MOXKET OCYILECTBIATHCS
KaK CaMUM BIIAJI€IbLIEM, TAK U UHBIM JIMLIOM, SIBJISIOLIMMCS HECAMOCTOSITEIbHBIM BIIa1€JIb-
1eM. A 3Ha4YMT, BOJIEBOW 3JIEMEHT UMEET IIPUOPUTET.

Takoe pasrpaHuueHHE BaXKHO B TOM CMBICIIE, YTO AaBHOCTHOE BiaJeHUE OyIeT Mpojosi-
JKaThCs U TOTZIA, KOraa ero (JaKTHIECKUH SIEMEHT OCYIIECTBISIETCSI APYTHM JIMLIOM, KOTOPOE
OT UMEHH JJAHHOTO BJIAJIeIIbIla U 10 JIOTOBOPY C HUM JIEPXKHUT Bellb. Clie0BaTeIbHO, TAKOE
JABHOCTHOE BIIAJICHUE HE MPEPHIBACTCS B PE3YNIbTATE MEPEiadyn JTaBHOCTHBIM BIIaJICIIbLIEM
MMYILECTBAa BO BPEMEHHOE BIaJecHUe aepxarens. [lepenaBas Bemb B peaibHOE 00nama-
HHUE JIPYToTo JINIA, JTaBHOCTHBIN BJaJeliel] COXpaHsIeT X035HCTBEHHOE rOCHOACTBO HAJ| Be-
IIbI0O U OTHOLICHHWE K HEH KaK K CBOCH COOCTBEHHOM, a MOTOMY MpPOJOJDKAET OCTaBaThCA
BIIAJICJIBLIEM.

Taxum 00pa3oM, OCHOBHBIM 3JIEMEHTOM, OIPEAEIIAIONIUM HaJUYHe WIA OTCYTCTBHE Bia-
JICHUs], SIBJISIETCSI BIaiebuecKas BOJIs, T.6. HAMEPEHHE BIIaJETh BEIIBIO KaK CBOCH.

C y4eToM BBIIIIE CKa3aHHOTO HEOOXOAMMO TaKXe B ATOH CBSA3M PACCMOTPETh CMEKHBIN

BOIIPOC O MEPEPLIBE NaBHOCTHU BJIAACHUA.

3. IlepepbIB 1aBHOCTH BJIaJACHUS

Brnanenue B TedyeHHE BCETO JABHOCTHOTO CPOKA JOJDKHO OBITH 00513aTENbHO HETIPEPHIBHBIM
1 OeCCIIOpHBIM, T.€. OHO He JIOJDKHO HApYIIATHCS OTACIBHBIMHA ITePephIBAMHA BIAICHUS U OT-
JICITBHBIME CITy4asiMH OCIIAPUBAHUS STOTO BJIaJICHHUS.

[TepepsIB JaBHOCTH BIAICHUS MOXKET IPOM30MTH ABYMS Iy TAMU (ocHOBaHMAMHU). [TepBoe
OCHOBAaHHE — 3TO HApyIIEHHE CaMOro BJaJICHHs, IIepephIB BIAJCHUS Kak TakoBoro. [Ipen-
CTaBISICTCS, YTO MEPEPHIBOM JABHOCTHOTO BJIAJICHUS MOKHO CUMTATh JIMIIb COBEPIICHHE
BJIAJICJIBLIEM TaKUX FOPUIMYECKUX AEHCTBUH, KOTOpbIE NMPU HAJIWYMM Y BiaJeliblia Ipasa
COOCTBEHHOCTH MOTJIM OBl MPUBECTU K yTpaTe MOCIEIHEro, a B JAHHOM Cllyyae MPUBOJAT
K yTpare BJIJICHUS BEIbIO KaK CBOCH, T.€. U1 JaBHOCTH. B 3TOM cMbIcie 11t TOro, 4T00BI
BJIaZIeHHE CYMTAJIOCH NPEKPAIeHHBIM, JOJDKHA OBITh yTpadeHa Kak peanbHasl, Tak U TOTeH-
[UajbHAs BIACTh HAJl BEIbIO. Bramenen qomkeH yTpaTuTh He TONBKO (haKTHIecKoe o0ia-

JAaHUC €10, HO U IOPUANYCCKH OCYIICCTBUMOC MPUTA3AHNUC HAa TAaKOC obmamanue. Cienosa-
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TENBHO, BJIaJICHUE IPEALISCTBYIOLIETO BIIaIe/IbIIa OKOHYATEIBHO YTPAYNBACTCS JIUIIb ITOCIIE
TOTO, KaK OH HE BOCIOJIB30BAJICS MPHHAUISKAIINM My MPAaBOM HCKOBOW 3aIlUTHI CBOETO
o0IaiaHus BEUIbI0, KOTOPOE MPEAOCTaBICHO eMy 4. 2 ¢T. 234 'K PO.

Hampotus, B ciiydae NpeqbsBICHNSI TAKOIO MCKa 00 MCTPeOOBAaHWU MMYILECTBA U3 4y-
JKOTO HE3aKOHHOTO BJIAJICHHs JaBHOCTHBIM BIAJIENBIEM W €r0 YIOBICTBOPSHMS MMEBINAs
MECTO paHee BpEMEHHasl yTpara UM BJIaJICHHUs CIIOPHBIM UMYIIIECTBOM TIE€PEPHIBOM JIaBHOCT-
HOTO BJIaJICHUS HE CUMTACTCS B CBSI3M C BBIPAYKEHHOM BOJIEH Ha 3aIIUTy TaKOro MMYILECTBA
Y TIPHOPHUTETOM BOJICBOTO JIEMEHTa niepe]] GaKTHIeCKUM.

Bropoe ocHOBaHHE NepepblBa AaBHOCTHOIO BJIAJICHUS — 3TO IPEAbSBICHHE HCKA CO
CTOpPOHBI COOCTBEHHMKA. B 3TOM cityuae HapymaeTcsi HE CTONBKO HENPEPBIBHOCTH BiIaje-
HUSI, CKOJIBKO €ro OecCropHOCTh. Eciy ke NpenbsBIeHHBIH K JaBHOCTHOMY BIIAJIEINBILY
WCK He ObUI YIOBJIETBOPEH CY/IOM, TO €CTECTBEHHO, YTO JABHOCThH JOJDKHA CUUTATHCS HE
TIPEPBAHHOMN.

Hcxonst U3 TOTO, YTO BIACHUE MPEACTABISIET COOOH BOJICTIPOSIBICHHE B OTHOIICHUH
BEIY, CIELyeT IPU3HATh B KaUECTBE €I OAHOIO OCHOBAHMS — COBEPILCHUE BIAICIbLEM
NEeHCTBUH, CBUIETENBCTBYIOMINX O MPU3HAHUM UM CBOEH OOS3aHHOCTH BEPHYTH BEIIb COO-
CTBEHHUKY. [IpUMEHUTENFHO K MPUOOpETaTeNbHON TaBHOCTH TaKHe NEHCTBHS O3HAYAIOT

yTpary Ba)KHEHIIIETO PCKBU3UTA JaBHOCTHOTO BJIAICHUSA — BJIaACHHUS BCUIBIO KaK CBOCH.

4. CooTHOLIEHME MCKOBOI U MPHOOpeTaTeIbHOM JaBHOCTH

PaccmarpuBasi COOTHOILIIEHHE HCKOBOI M IPHOOPETATENbHON TaBHOCTH HEOOXOIUMO OTMe-
THUTb, YTO 3aKoHOzaresb B 4. 4 cT. 234 'K PO ycranaBnuBaeT 3aKkpbITbli HepedeHb MPHU-
TSA3aHUM, JIJIs1 KOTOPBIX JCHCTBYET CIEHHAIbHBIN MOPSIOK COOTHOLICHUST UCKOBOHM | MTpHo0-
peTareNbHOi TaBHOCTH, COTIIACHO KOTOPOMY MpUoOpeTaTenbHas JaBHOCTh HAYWHAET Teub
TOJIBKO IIOCJIE€ UCTEUEHUSI HCKOBOM JTaBHOCTU. DTO O3HAYAeT, YTO MOKa ObIBIIMN COOCTBEH-
HUK HE yTPaTHJI Ha OCHOBAaHUN MCTEUECHHS NCKOBOW TaBHOCTH M 3asIBICHUS 00 STOM CO CTO-
POHBI OTBETUYHMKA IIpaBa Ha yAOBJIETBOPEHUE BHHMKALIMOHHOTO HMCKa, TAaBHOCTb BIIAJICHUS
HE JI0JDKHA IIPUBOAUTDH K NMPUOOPETEHHIO ITpaBa COOCTBEHHOCTU AaBHOCTHBIM BJIAJICIIBIIEM,
a yepes ATO K yTpare npasa ObIBIIUM COOCTBEHHHUKOM.

Vcxopst U3 BBINIE CKA3aHHOTO, MOYKHO C/ENAaTh BBIBOJ O TOM, YTO UCKOBasi M MpHoOpeTa-
TeNIbHASL JaBHOCTb TEKYT IapajlIeNIbHO, a TEUCHUE JaBHOCTHBIX CPOKOB HAYMHAETCS B MO-
MEHT BO3HUKHOBEHMs BIIaJICHHs, MHA4YE TOBOPs, C MOMEHTA 3aBJIaJICHUS BEIbIO y3yKallu-
€HTOM, a HE C MOMEHTAa MCTEUeHHs MCKOBOM JaBHOCTH BO BCEX CIy4YasX, KPOME CHTYaIllH
¢ UCTPeOOBaHUEM BELIH Y 100POCOBECTHOIO BIaeiblia B HOPSAIKE BUHAUKALIUY.

ITpn 3TOM Hazmo 0co00 yKa3aTh Ha TO, YTO TIIABHEHIIMM HEJOCTATKOM yCTAHOBJIEHHOTO
3aKOHOZATENIeM MPaBUIa, B COOTBETCTBUM C KOTOPBIM IIPH MPEIbSIBICHUN BUHIUKAIIOH-

HOI'O MCKa Ha4dajJlo TCUYCHUIA l'[pPIO6peTaT€J'ILHOI>i JAaBHOCTH OTHCCCHO K MOMCHTY HUCTCYC-
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HUS UICKOBOM TaBHOCTH, SIBJISETCS B OONBLIMHCTBE CIy4aeB HEBO3MOXXHOCTH TOYHO yCTa-
HOBHTB, UCTEKJIA JIM MCKOBasl TaBHOCTh W HAYAJIOCh JIH YK€ T€UCHHE PHUOOpEeTaTeNbHOM
JTABHOCTH.

YKka3zaHHBII HEIOCTATOK HAINPSIMYIO CBSI3aH C TEM, YTO MCTCYCHHE MCKOBOW M MpHOOpe-
TaTeIbHOM TaBHOCTH CBUETENBCTBYIOT O JUISIEMCS OTKa3e COOCTBEHHMKA OT MpHUHA[Ie-
JKAIero eMy TpaBa B MOJIb3Y JaBHOCTHOT'O BiaJieliblia. B 3ToM cMbIcie ciaeayeT 0co0o mos-
YEePKHYTb, YTO COOCTBEHHUKY 0053aTENbHO JAOJDKEH OBITh M3BECTEH ATOT Bianenen. Crieno-
BaTeJIbHO, TEUECHHE NCKOBOMW JaBHOCTHU MO BUHAMKAIMK JOJDKHO HAYMHATHCS HE C MOMEHTA,
KOTJla COOCTBEHHHMK y3HAJl O HApYyIICHUH CBOETO IpaBa, a ¢ MOMEHTA, KOT/Ia OH Y3HAJ O TOM,
KTO MMEHHO 3TO MPaBO HAPYILIWI, T.e. KTO UMEHHO SIBIsETCA BiajenblieM Bemu. Eciu ke
CUMTATh, YTO UCKOBAs TaBHOCTh HE TEUET, IOKa COOCTBEHHHK HE Y3HAET O TOM, KTO BIIageeT
€ro BEIIbI0, TO OKa3bIBaeTcs, 4yTo de facto BUHAMKAIMOHHBIE UCKU NMPAKTUYECKH HE OTPaHU-
YMBAIOTCSI HU UCKOBOM JaBHOCTBIO, KOTOPAsi HE MOYKET HauaTh CBOE TEUEHHUE B CBSI3H C HEU3-
BECTHOCTBIO JIMI[A, BIAJICIONIETO BEIbI0, HH MPHOOPETaTeIbHON TaBHOCTHIO, TEYEHHE KOTO-
potii B cuity 4. 4 ct. 234 'K PD Taxske He MOXKET HauaThCsl 10 HCTEUCHHS ICKOBO JJABHOCTH.

B cBs3u ¢ 3TUM npeasaraeTcs U3bATh BUHAMKALMOHHBINA UCK M3-TI0/ JI€HCTBUS MCKOBOM
JABHOCTH, TaK YTO BUHIMKALMOHHOE NIPUTA3aHUE MPEKHET0 COOCTBEHHUKA MTPEKpaIaio Obl
CYIIECTBOBaHUE BMECTE C IPESIKHUM IIPABOM COOCTBEHHOCTH B MOMEHT IPHOOPETEHUS ITOTO
IpaBa JPYTHM JIMLIOM IO MPHOOpETaTeIbHON AaBHOCTH, KOTOPask HAUMHAET CBOE TEUCHHE

C MOMCHTaA 3aBJIaICHUA BCIIbIO.
5. 1o0pocoBeCTHOCTH BJIAJIEHUS

Jst nproOpeTeHys By 110 JaBHOCTH BJIaJEHUsI HE0O0XoAuMa 100pOCOBECTHOCTL. 1 0BOPS
0 KaTeropuu A0O0pPOCOBECTHOCTH BIAJICHUS, CIEIyeT OTMETUTh, 4T0 ['K PD He comepkut
IIPSIMOTO OTBETA Ha BOIIPOC O TOM, BPEAUT JIH MOCIEAYIOIasi HeT0OPOCOBECTHOCTh PHOO-
perarebHOI TaBHOCTH, a TAKXKE IPEISITCTBYET JIM JalbHEHIIeMY TCUCHUIO IIPHOOpeTaTelb-
HOM IaBHOCTH 0OpeTeHHasi TOOPOCOBECTHBIM MPUOOPETATENIEM BIIOCIECICTBUN OCBEIOMIICH-
HOCTB O HEMPaBOMEPHOCTH NMPUOOPETEHHOTO UM BlaJieHns. MIHade roBops, yTpauuBaeT JIn
J0OPOCOBECTHBII NPHOOpETaTellh CTaTyC 100POCOBECTHOIO BIaIEbLIa, TOIYYUB HHPOpMa-
LU0 O HETIPAaBOMEPHOCTH CBOETO BIIAICHHS 110 OTHOIICHHIO K COOCTBEHHUKY?
[pencrasnseTcs, 9To U OTBETA Ha 3TOT BOIPOC, HEOOXOANMO 00PaTUTHCS K TIOJIOKEHH-
aM 1. 303 'K PO, u3 conepskanust KOTOPOi BBITEKAET, UTO JOOPOCOBECTHBIH BlIaJieiel] py-
o0peTaeT mpaBo COOCTBEHHOCTH Ha JII00bIE BUBI JOXOAO0B, MOJYYEHHBIX JO MOMEHTA, KOTaa
OH y3HaJI WK JIOJDKEH OBLT y3HATh O HEMIPAaBOMEPHOCTH CBOETO BIIAJCHUS, WU JIO MOTyYe-
HHS UM NTOBECTKH 10 HCKY COOCTBEHHHKA O BO3BpaTe nMyniecTBa. OHAKO BOIPEKH PacIIpo-
CTPaHEHHOH TOUKE 3pEHMs TOT (aKT, YTO MPU BUHANKALUH BEIM COOCTBEHHHK BIIPABE Tpe-
00BaTh OT TOOPOCOBECTHOTO BIIA/IEIIbIIa BO3BPATa HIIH BO3MELICHHS BCEX JI0XOI0B, KOTOPHIE

TOT U3BJICK WX JOJIXKCH OB U3BJICYD C MOMCHTA, KOI'’la OH y3HaJl O HCTIPaBOMEPHOCTU CBO-
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€ro BIaJCHUS WM MOJYYHJI MOBECTKY IO NCKY COOCTBEHHHUKA, BOBCE HE CBHICTENBCTBYET
0 TOM, 49TO C 9TOTO MOMEHTa I0OPOCOBECTHBIN BIaJelIell CTAHOBHTCS HEJJOOPOCOBECTHBIM.

JIaHHBIH BBIBOI MOXHO OOOCHOBATH CICAYIONIMMH apryMEHTaMH. 3asBICHHE TPETbUM
JIMLIOM TIPHUTS3aHUH Ha BEIllb, HAXOSIIYIOCS y BIIaAENbIa, CaMo Mo ce0e He MOXKET JIMILIHUTh
ero uMeronieii 0ObEeKTUBHBIE OCHOBAHUS YOCKICHHOCTH B HAJHYIUU y HETO IPABOMEPHOTO
TUTYJA BIAJCHUS M HE MOXET obnanarh 3d(hexToM mpeBpaiieHus 100pOCOBECTHOTO Bia-
neHus: B HenoOpocoBecTHOe. COOOIICHHE TPETHUM JIMIIOM MH(OPMALIMK O HE3aKOHHOCTH
BIAZICHUs HE JIMIIAeT BIAJAENbIa J0OPOCOBECTHOCTH MOCTONBKY, TOCKOIBKY OH HEe 00s3aH
BEPUTH 3TOMY COOOIICHHIO J0 TEX IMOp, MOKa M3JIOKEHHBIE eMy (haKThl HE HAIUTH CBOETO
MOJITBEPIKICHUS B CyneOHOM pa30OuparenbcTBe. TakuM 00pa3oM, Jymaercsi, 4TO COOTBET-
CTBYIOIIEE TOJIKOBAaHHE TIPHBOJHT HAC K BBIBOAY O TOM, YTO IOCIEAyIOIIee OOpeTeHUe Bila-
JIeTbIIEM OCBEIOMIICHHOCTH O HEMPaBOMEPHOCTH J0OPOCOBECTHOTO MPUOOPETEHHOTO UM
BJIaZeHUs HE CIIOCOOHO JIMIIMTE €r0 CTaTyca J00pOCOBECTHOTO BIaIeIblIa.

PaccmatpuBast Kareropuro 100pOCOBECTHOCTH MPH NMPHOOPETEHUH BIaJICHHS MO J1aB-
HOCTH, CJIEAIyeT TaK)Ke YKa3aTh Ha ellle OJIHO PACIPOCTPAHEHHOE MHEHHUE O TOM, YTO MOCIIEe
TOT0, KaK HCKOBAsi JaBHOCTH IO BUHIMKALMKN UCTEKJIa, HEAOOPOCOBECTHBIN Biaesiel] mpe-
Bpamaercss B J0OPOCOBECTHOTO. JlaHHAsT KOHIEIIIHS MTPECTaBIIeTCs] B KOPHE HEBEPHOH,
a HeZI0OPOCOBECTHOE BIIAZICHUE HE MOYKET MPEBPATUTHCS B 0OPOCOBECTHOE JIUIIID B CHITY
MOCIIeIYIONIEero CyObeKTUBHOTO OTHOMLICHUS BaeNblia K MPOHCXOISIIEMY, MOCKOJIBKY,
KaK TOBOPWJI PUMCKHI topuct FOmuaH, nuxmo ne modcem cam cebe usmeHumv npaso-
60e ocrnosanue enradenus’. I1o 3ToMy MOBOAY Takke BbickaspiBajics M.E. DHrenbMmaH, mo
MHEHHUIO KOTOPOTO 7110 10PUOUUECKOLL 102UKe HeNb3sl NPOU3BONbHO COYUHAMD cebe No coo-
CMBEHHOU (Panmasui OCHOBANUSL BLAOCHUSL, — MAKUM MOHCEm OblMb MOIbKO OPUOUYECKUTL
Gpaxm?.

CrenoBaTenbHO, B LIEJIOM CIEAyeT CAelaTh BBIBOA O TOM, YTO HH JOOPOCOBECTHOE BIIa-
JICHUE He MOXET IPOM3BOJILHO TPEBPATHTHCS B HEJOOPOCOBECTHOE, HU HETOOPOCOBECTHOE

B Z[OGpOCOBeCTHOC.
6. IlIy0imumnaHoB uCK

Eme oqHUM CIIOPHBIM MOMEHTOM B cdepe IpHoOpeTaTeIbHOM JaBHOCTH SIBISIETCSI XapaKTe-
PUCTHKA HCKa, TIperycMOoTpeHHOoTo 4. 2 cT. 234 'K PO, cormacHo MOiI0KeHUsIM KOTOPOH 110
puoOpeTeH s Ha UMYIIECTBO MpaBa COOCTBEHHOCTH B CHIIY MPUOOpETaTeIbHON TaBHOCTH

JIMO, BJIAJICIOMICC UMYIIIECTBOM KaK CBOMM CO6CTB€HHLIM, HUMECT MPAaBO HA 3alIATy CBOCTO

1 U.C. leperepcknit, Jueecmor FOcmunuana: Ouepku no ucmopuu cocmasienus u oouds xa-
paxkmepucmura, Mocksa 1956, C. 57.

2 W. E. Durenman, O 1aBHOCTH 110 PyCCKOMY I'PaskIaHCKOMY IPaBy: HCTOPHKO-JOrMaTHIECKOE
uccnenosanue [online]. Knaccuka Poccuiickoro [pasa [[doctym: 2013-06-15]. [JocTymHbI Ha:
<http://www.civil.consultant.ru/elib/books/>.
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BJIaZeHUs POTHB TPETHUX JIULI, HE SBIISIOIINXCS COOCTBEHHUKAaMI MMYIIECTBA, a TAKKe HE
MMEIONINX MPaB Ha BIIAJICHNE UM B CHITy HHOTO TIPEIyCMOTPEHHOTO 3aKOHOM HJTH IOTOBOPOM
OCHOBAHUSI.

OpHM TOJararoT, YTO B JaHHOM CIIydae MMEET MECTO WHCTPYMEHT METUTOPHOM 3aliu-
TBI, U YKa3aHHBIA HCK SIBIISIETCSl aHAIOTOM puMckoro [lyOnmumuanoBa mcka — actio in rem
Publiciana, B cCOOTBETCTBHM C KOTOPBIM OCYILECTBIAETCS 3aIUTa CaMOIo CyObEKTHBHOIO
IIpaBa JaBHOCTHOTO BJIaJCHUSL.

Jlpyrue cuuTaroT, 9TO UCK, MPEIbsIBIIeMbI Ha ocHOBaHUU 4. 2 cT. 234 T'K PO, ciayxur
CPEICTBOM IIOCECCOPHOM 3aIlUThI, KOTOpOe cleqyeT ominyarh oT I[Tyonunuanosa ucka. Ta-
KO BIIQJICNBIECKOH 3aIUTONH MOXKET BOCIIOIB30BAThCS JTI000E JINI0, JOKa3aBIIee HaINIne
CBOETO BJIAJICHHS Tiepe]] HapylieHHeM, 0e3 CChIIKH Ha COOTBETCTBYIOIIUHA TUTYI. ClienoBa-
TEJIBHO, TAKUM JIMIIOM MOXET OBITh U COOCTBEHHMK, U JOOPOCOBECTHBIH MIPpUOOpeTaTes,
1 HeZOOPOCOBECTHBIN BiIajenel, KOTOPBIE YTBEPXKIAIOT JIUIIL O TOM, YTO OHU JIMIIHMIHCH
BIIAJICHUS WITH UMEIOT NPETSATCTBUS BO BIIaJICHHN HE3aKOHHBIMU JEHCTBUSIMU OTBETUHKA.

OpnHako npezcrasisiercs, yTo B 4. 2 ¢T. 234 'K PO peusb uzer umenHo o [IyonunuanoBom
HCKe, HAaIIPABJICHHOM Ha 3alIHUTy HE BCSKOIO, a TOJIBKO JOOPOCOBECTHOTO MPUOOPETEHHOTO

JABHOCTHOI'O BJIaICHUA.

7. Illpupoaa npaBa JaBHOCTHOI'O BJIA/ICHUS

T'oBopst 0 mpupoze mpaBa AaBHOCTHOTO BIIAJICHUS, MPEJICTABISACTCSA, YTO TAKO€ BIIaJICHHUE,
KaK MpaBUJIO0, XapaKTEPU3YIOT KaK OrPaHUUYE€HHO-a0COIIOTHOE MIIH, KaK €ro eIle Ha3bIBaloT,
OTHOCHUTEJILHO-BEII[HOE TIPaBO, B LIEJIOM IIOXOXKEE Ha MPaBO COOCTBEHHOCTH B CHIy TOTIO,
gro [TyOnunuaHoB HCK MOT OBITH IPEIbBSBICH JOOPOCOBECTHBIM BIIA/ICNIBIIEM B OTHOIICHUT
BCEX TPETHUX JIMII KpOME HCTHHHOTO COOCTBEHHUKA. TakuM 00pa3oM, THTYJIIOBAaHHOE T0OPO-
COBECTHOE NPUOOPETEHHE BIIaICHUS BELIBIO IIOPOXKIAET CXOAHOE C IIPAaBOM COOCTBEHHOCTH
BEIIHOE MPaBo, HOCSIIEe OTHOCUTEIBHBIN XapakTep B BUAY TOTO, YTO TAKOE JOOPOCOBECT-

HOC€ BJIaICHHUEC OKAa3bIBaJI0Ch 66333HII/ITHO 110 OTHOIICHUIO K CO6CTBGHHI/IKy BCIIHU.

8. 3akiaouenue

B 3axiroueHn# X0Tenock ObI OTMETHTD, YTO C TEUCHHEM BPEMEHH YTPAuHBAIOTCSI JOKA3aTelb-
CTBA, 3aKJIFOYAIOTCS CAENKHU IO TIePeXo1y UMYIIECTBA OT OIHUX BJIaJembleB K Apyrum. U nc-
TpeOOBaHUE COOCTBEHHHMKOM ITPUHA/JICIKAILETO €My UMYIIECTBA CITyCTsI MHOTHE TOBI TTOCIIEe
yTpaThl BIaACHUS UM CIOCOOHO AECTaOMIN3UPOBaTh 00OPOT, 3aTParuBasi HHTEPEChl MHOTHX

JIMII ¥ IIOpOoKAast CIIOPbl MEXKAY YUYACTHUKAMU paHEE COBCPIICHHBIX C 9TUM UMYIICCTBOM ClI€-
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JIOK. B 9TOM cMbIciie HHCTUTYT pHoOpeTaTenbHOM JaBHOCTH HMEET OO0JIBIIOE 3HAYEHHE B CO-

BPEMCHHOM 3aKOHOJATCIILCTBE KaK HOBBOJIS{IOHIPIIZ JICraJIn30BaTb JaBHOCTHOC BIIAACHUC.

Buorpadguyeckas anHoTALUSA:
Exarepuna HerpycoBa — Cankr-IlerepOyprekuii rocy1apCTBEeHHBIH YHUBEPCUTET, FOPU/IU-

qyecknil hakynsreT. HaydHble HHTEpECHl: IpakaaHCKOe IPaBo, TPaXKIaHCKHIA TIPOIIecC.

SUMMARY

Acquiring ownership by prescription as a form of the property right acquisition
The aim of the study is to evaluate the form of acquiring the ownership by prescription in the civil
code of Russian Federation. Presenting that form the author focuses on the substantial dimension
and integrity of the right to property and limitation of the ownership.

KEyworDs: property right acquisition, acquiring ownership by prescription, civil law






Hanexna IIEYUEHKMHA

IpuHuIMI 100POCOBECTHOCTH B POCCHUIICKOM
rPa’kIaAHCKOM IpaBe

1. [lonsTHE U conep:kaHNEe TOOPOCOBECTHOCTH

B coBpeMeHHO#H OTEueCTBEHHOW IMBUIIMCTHKE BCE OOJIbIIee BHUMAHUE YACISIETCS OCHO-
BOITOJIATAIOIINM TEOPETHUESCKIM MOHSTHSIM, Ha KOTOPBIX 0a3HPYIOTCS Kak OOLIepaBOBEIe,
TaK U Psii OTPACIEBBIX TUCIUILTHH. OJHUM M3 TAKUX MOHATUH SBIAETCS TOOPOCOBECTHOCTh
YYaCTHHKOB IPKIAHCKHUX MTPABOOTHOILICHUH.

Hcropudeckn puMeHEHHE TAaHHON PABOBOM KaTeTOPUH BOCXOAUT K PUMCKOMY YacTHO-
My IpaBy, T1e J0OpocoBecTHOCTH (bona fides) paccMaTpuBallach Kak coOCHEeHHAs yec-
HOCTb U 008epue K YYAHCOU HeCmHOCU, 8ePHOCHb OAHHOMY CI08Y, HPABCMEEHHAs 0053aH-
HOCMb 8Cex 00ell bINONHANb C80e 00S3AMeNbCIMEO, 68 HeM Obl OHO He GbIPANCANOCY".

B HayuHO# JTUTeparype JaBHO BEAYTCS CIOPHI OTHOCHTENHHO MOHSITHS M COJACPIKAHUS
nobpocosectHocTH. COBpeMeHHasl IUBHIMCTHYECKast JOKTPHUHA Pa3rpaHUuMBaeT J0OPOCo-
BECTHOCTh B CyOBEKTUBHOM U OOBEKTHBHOM CMBICIIaX (TaKoW MOAXO0 BIIEPBbIC OBLT IIPEIO-
el U.b. HoBunkum). J[oOpocoBeCTHOCTH B 00BEKTUBHOM CMBICIIE BBICTYIIACT KaK IIPHHIIUTT
IPaKAAHCKOTO TpaBa, NEHCTBHE KOTOPOTO MPOSIBISIETCS IPH BO3HUKHOBEHWH M OCYILECT-
BJICHHH IPaKITaHCKHX TIPaB M 003aHHOCTEH M HAIPaBICHO Ha JOCTHKEHHE PABHOBECHSI HH-
TEPECOB MEXy CyObeKTaMH OTHOLICHUH. B CyObEKTUBHOM K€ CMBICIIE I0OPOCOBECTHOCTh
OTHOCHTCSI K BHYTPEHHEMY MEXaHH3MY peali3aliy NpaBa U MOHUMACTCS KaK OCO3HAHHUE
CYOBEKTOM TPAaBOMEPHOCTH OCYIIECTBICHHS CBOMX IPaB U HCIOIHEHHH O0S3aHHOCTEH’.
HexoTopsbie, HAMPOTUB, OTBEPraloT TaKoe JielieHHe. BripoyeM, Bce 3TO UCKITIOYUTENLHO JI0K-
TpUHAJBbHBIE MoAXoAbl. JleranpHas ke neGuHHUIsS 100pOCOBECTHOCTH B TPAKAAHCKOM 3a-

KOHOAATCIILCTBE OTCYTCTBYCT.

1 M. Bapromiek, Pumckoe npaso: [lonamus, mepmunsl, onpedenenus, Mocksa 1989, C. 131.
2 T.IO. Hdposnosa, Jobpocosecmnocms 6 Poccuiickom epasicoanckom npase, Vpkytck 2006,
C. 13-19.
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[ousiTne dobpocosecmuocm NMEET CaMOCTOSITENbHOE 3HAUCHNE B Ka4eCTBE HE IPAaBO-
BO#i, a, mpex/ie Bcero GpriocopCcKoii, MopabHOU KaTeropuu. B mpaBoBoii e HayKe Cylile-
CTBYIOT JIB€ TEHJCHLMHU: 4acTbh yueHbIX-1IBmINCTOB (B.II. I'pubanos, A.Il. Ceprees, 10.K.
ToncToit) paccMaTpuBaloT 100POCOBECTHOCTD B TECHOM CBS3U C MOHATUSIMU MOPALb Y HPAG-
cmeeHHOCmb W OTPENEISIIOT ee Kak 00sS3aHHOCTh COONIOIEHHs TpeOOBaHWH MOPaIBHOTO
nopsaka. Apyrue (JI.W. Ilerpaxkunkuii, I'H. AMdurearpoB) MoIHOCTbIO OTPULIAIOT HPaAB-
CTBEHHYIO COCTABIISIOILYIO JOOPOCOBECTHOCTH, PACCMATPHBAsI €€ JIMIIb KaK H3BUHUTEIBHOE
3a0Iy K /IeHHE JIMIA O TPABOMEPHOCTH €T0 TIOBEICHHSI U CUNUTAs, YTO MEPeXo/l B HEIIPAaBOBbBIE
cdepbl IMIIb AeCTAOUIU3UPYET IPAKTUKY.

B MonenbHbix npaBuiiax esporneiickoro yactHoro npasa (DCFR) npennaraercs cnenmy-
foniast qeUHALS: TOHIATHE 00OPOCOBECHIHOCTIb U YeCTNHAsL 0el08dsl NPAKMUKA 03HAYAeT
CTaH/apT NOBEJCHUsS, XapAKTEPU3YIOLUHCS YECTHOCTbIO, OTKPBITOCTHIO U YBOKCHUEM HH-
TEPEeCcoB JPYroil CTOPOHBI C/IEJIKH WIIK COOTBETCTBYIOLIETO MPABOOTHOIIEHHS.

Taxxe B DCFR passsicHsieTcs, 4TO MpeAcTaBisieT co0ol MOBeeHUE, TPOTHBOpEYaIiee
JOOPOCOBECTHOCTH M YECTHOH JEJI0BOM MpakTUke (TO €CTh HEJOOPOCOBECTHOCTD). M siB-
JsIeTCs MOBEJICHNE, HE COOTBETCTBYIOILEE TPEIIIECTBYIONIUM 3asBICHUAM MU TIOBEIEHHUIO
CTOPOHBI, IPU YCIIOBHH, YTO JIpyTasi CTOPOHa, AEUCTBYs ceOe B ymiep0d, pasyMHO HOJIOKH-
JIaCh Ha HUX'.

Takum o6pazom, cocraButenn DCFR ucxoamnu u3 Toro, 4to Kareropus J00pOCOBECT-
HOCTH UMEET B CBOCH OCHOBE MMEHHO TPEeOOBaHMS MOPAJIBHOTO MOPS/IKA.

3aKOHO/IaTeJIbCTBO MHOTUX MHOCTPAHHBIX I'OCYAApCTB C Pa3BUTHLIMU IIPABONOPSIKAMU
TaKOKe ONEPUpPYeT MOHATHEM 100pocoBecTHOCTH. Tak, B rpaskaaHckoM npase WUramnu cy-
miecTByeT o0Iasi OroBopka 0 KOPPEKTHOCTH U TOOPOCOBECTHOCTH la clausola generale di
correttezza e buona fede (ct. 1175 Jonowcnux u kpeoumop 0ondxcHvl gecmu cedsi 8 cOom-
semcmeuu ¢ npasuiamu koppekmuocmu ¥ ct. 1375 Jlocosop donoicer 6vimo UCNONIHEH 6 CO-
omeemcmesuu ¢ 0oopoti cogsecmvio NT'K). CornacHo TpaauIIMOHHOMY IMOAXOY, HHTEPECHI
JOJDKHUKA M KPEAUTOpa B 00513aT€/Ib,CTBEHHOM IIPAaBOOTHOIICHUY PAa3HOHAIIPABIICHBI, U HX
IIPaBOBasi CBS3b CBOTHUTCS K TOMY, YTO KPEAMTOP, MOJOKEHNE KOTOPOTO KBAIU(PHIUPYET-
Csl KaK akmueHoe, HaJIeNsAeTCs B OTHOIICHHH JIOJDKHUKA KOMIUIEKCOM OIpe/IeNICHHbIX PaB;
HOJIOXKEHHE K€ JIOJDKHUKA, HAIIPOTUB, XapaKTePU3yeTCsl 00S3aHHOCTbIO, OpEMEHEM U KBa-
madunupyeTcs Kak naccusnoe. OTCI0OAa MOXKHO CZENATh BBIBOA, UTO MEpBOE TpeOOBaHNE
(KOPPEKTHOCTH), ONMPENENSISICh B YHCTO HETAaTHBHBIX OOSM3aHHOCTAX W BO3JIEPKaHHU OT
OIIPE/ICJICHHBIX JIEHCTBUM, 0OpaliaeTcs B OCHOBHOM K KPEIUTOPY, B TO BPeMsl KaK BTOpas
(10OpPOCOBECTHOCTE) OTHOCUTCS TOJNBKO K JOJDKHHUKY, BO3JIarasi Ha HEro IOJOKUTEJIbHEIC
o0s3aHHOCTH. OTHAKO COBPEMEHHOE MPaBO B YCIOBHSAX COIMAIBHON M HOPMATHBHOHN 3BO-
JIIOLIMY, OIIPEAENIIEMOM ePexo0M rocynapcTBa ¢ IM0epaIbHON MaTpHLIEH K COLMaIbHOMY

IIPaBOBOMY TOCYAApCTBY, TpeOyeT OTKa3a OT MHAWBUIYAIUCTUUECKOW KOHIENIMH IIPaBO-

3 H.IO. PacckazoBa, Moodenvuvie npasuia Eeponeiickoeo yacmnozo npasa, nep. ¢ anei., Mocksa
2013, C. 107.
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BBIX CBSI3EH: HAa CaMOM Jielie KOPPEKTHOCTh M JOOPOCOBECTHOCTD BBIPAXKAIOT OHY U Ty )K€
KOHLENTYaJbHYIO CYIIIHOCTh, ONPEAEISIONLYI0 BOSHUKHOBEHHE MTO3UTUBHBIX U HETATHBHBIX
00s13aHHOCTEH, KaK Julsl JOJDKHUKA, TaK U A Kpenuropa. JJoIDKHUK 00s3aH HE TOJIBKO CO-

BEPIIUTH NPEAOCTABICHUC, HO U

OCYHICCTBUTD P MOCICA0BATC/IbHBIX U JOITOJTHUTEIIbHBIX MEP, KOTOPBIC ,Z[eflCTBPI-
TECJIbHO UMCIOT 3HAYCHUEC 1JI1 WCITIOJTHCHUSA 00s13aTeNIbCTBA U HarpaBJICHBI HA HC-
NOJHEHUE C yYETOM ocobeHHoCTEH HUHTEpECa KpeAUTOpa B KaKJIOM KOHKPETHOM

ciryJae.

Hapymienwne e npHHIMIA KOPPEKTHOCTH U JOOPOCOBECTHOCTH OYIET MPOMCXOANTD BCIKU
Ppas3, Korja noBeAcHe JI000H U3 CTOPOH HE IPUBOJUIO ObI K YECTHOCTH, HCKPEHHOCTH U CO-

IIHATBHON COMMIaPHOCTH?,

2. IIpuHIUNn 100poCOBECTHOCTH

Panee npuHImn 100pOCOBECTHOCTH MOT OBITh BBIBE/ICH TOJBKO M3 COACpKaHHA 1. 2 CT. 6
u. 3 ct. 10 'K PO, nanpsiMyro He OTHOCSIIMXCS K HOpMaM, yCTaHABIUBAIOIINM OCHOBHEIE
Hayaja rpaxaaHCKOTo 3aKOHOIATEIbCTBA, TAK UTO CYIECTBOBAaHHE MPUHITUIIA JOOPOCOBECT-
HOCTHU B TPAXKIAHCKOM IPaBE MOXKHO OBLIO paccMaTpHUBaTh JIMIIb KaK JOKTPUHAIBHBIN MO
XOI, HE CBS3bIBABIINH NPaBONPHUMEHUTEISL.

DenepanbHbM 3ak0HOM 0T 30.12.2012 Ne 302-D3 Obuti BHECEHBI U3MeHeHust B ¢T. | ['K
PO, cormacHO KOTOPBIM NPH YCTAHOBJICHUH, OCYILIECTBICHUU U 3aIUTE IPAXIAHCKUX IPaB
1 TP MCHOJHEHUH TPaKIAHCKUX OOS3aHHOCTEH YYaCTHUKH I'PaykKIaHCKUX IPaBOOTHOLIE-
HUIl TOJDKHBI JeWCTBOBaTh 100pocoBecTHO (1. 3 cr.l 'K P®D), a Takke HUKTO HE BIpaBe
M3BJIEKATh IPEUMYILECTBO U3 CBOETO HE3aKOHHOIO MJIM HEOOPOCOBECTHOIO NMOBEACHHUS (1I.
4 c1.1 T'K PO).

Takum 00pa3oM, IPHHIMIT TOOPOCOBECTHOCTH MONYUHI 3aKPETUICHHE CPEIN OCHOBHBIX
Hayaj IPakJaHCKOrO 3aKOHOJATENIbCTBA — JOOPOCOBECTHOCTD CTaja IPABUIOM. 3HAUCHUE
HOPMaTHUBHOTO 3aKPEIUICHUS! OOIIEOTPAcIeBOro MPHHIMIA J00POCOBECTHOCTH Mepeole-
HUTHh HEBO3MOXKHO. B mosicuuTenbHoil 3anmcke K npoekty ®enepanbroro 3akoHa O guece-
HUU U3MEHeHUTl 8 Yacmu nepeylo, 6mopylo mpemuio u yemeepmyio I pasxcoancrkozo Kooexk-
ca Poccuiickou @edepayuy OTMEUACTCS, YTO MPUHIUIT J0OPOCOBECTHOCTH COOTBETCTBYET
MIPE/ICTABICHHSM COBPEMEHHOM TOKTPHHBI TPAXKIAHCKOTO MPaBa U IaBHO BBEAEH B 3aKOHO-

JaTCJIbCTBO OOJIBIINHCTBA CTpaH C pa3sBUTBIMU HpaBOHOpﬂI[KaMI/IS.

4 P. Perlingieri, Manuale di diritto civile, Napoli 1997, C. 213-215.
5 INosicaurensHas 3amucka «K mpoexty denepanbroro 3akoHa O eHecenuu usmeHenull 6 ya-
cmu nepgyro, emopyr, mpemvio u uemeepmyio I pascoarckoeo kodekca Poccutickoii @ede-
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HopmaruBHoe 3akperuieHre JaHHOTO NPUHIINIA, KaK [TIaCUT BbIIIEYIOMAHYTast 3arucka,

IIO3BOJISACT

HE TOJIBKO YCTaHOBHThH BayKHEHIIINE OPHEHTUPHI MOBEAEHHS CyOBEKTOB MpaBa, HO
u 0oJ1ee MHUPOKO MPUMEHSTH MEPhI IPakIaHCKO-IIPABOBOIT 3aIINTHI B CITydasx He-

J0OPOCOBECTHBIX JIEUCTBUH Y4aCTHHKOB 000pOTa.

Mexay TeM, CKIabIBaBIascs npuoau3uTesto 10 20062007 ronoB cyneOHas mpak-
THKa CBHJICTEIILCTBOBAJIA O HAJIMYMH MHOXKECTBA CIIOPOB, B KOTOPBIX OCHApUBAIKCH JICH-
CTBHS CTOPOH C TOUKHU 3pEHUsI UX (OPMATBEHOTO HECOOTBETCTBHS KaKUM-THO0 TpeOOBaHu-
SIM 3aKOHOJIATEIbCTBA, HO TIPU ATOM IIPH TIOJIHOM UTHOPHPOBAaHUH BOIPOCOB JOOPOCOBECT-
HOCTH. VIMEHHO TOATOMY MBI HMEEM MAacCy MPUMEPOB CyACOHBIX CIOPOB O MPHU3HAHUH
HE3aKIIOYCHHBIMH WM HEICHCTBUTEIBHBIMHU JOTOBOPOB 1O ()OPMANIBHBIM, a TIOPOH Jake
HalyMaHHBIM, OCHOBAaHHUSIM, K KOTOPBIM MO CTEUEHUIO OOCTOSTEIHCTB OJHA M3 CTOPOH
yTpaTHiia HHTEPEC, YTO B CBOIO OYEPE/Ib CBOCH MaCCOBOCTBIO JIECTAOUIN3UPYET IpaxKIaH-
CKHI 000pOT B IIEJIOM.

Ha nmanHOe OOCTOSITEIBCTBO COBEPILCHHO CIPAaBEAIMBO OBUIO OOpalIeHO BHUMaHUE
B KoHLlenuu pa3BUTHs rpa)1aHCKOTO 3aKOHOJIATEIbCTBA, M B HACTOAIIECE BPEMs COOTBET-
CTBYIOIIIME KOPPEKTHPOBKH 3aKOHOATENBCTBA MPEINIOKEHB! B mpoekTe n3meHnennid ['K PO,
a B YaCTH OOIIMX TOJIOKEHHUH YK€ IPUHATHI B KAYECTBE 3aKOHA M BCTYTIWIIN B CHLITY.

Taxoke Ha MPAKTUKE Cy/bl 3a4aCTYI0 TOJHOCTBIO UTHOPUPYIOT JOBOABI CTOPOH O HEJO-
OPOCOBECTHOCTH NPOLECCYaNbHOIO OMITIOHEHTAa, WM K€ JAl0T MM HCKIIOUUTENBHO (op-
MaJIbHYIO OLIEHKY, He pacCMaTpHBas IO CyliecTBy. Hampumep, B CyIeOHBIX aKTax 1o Aeiy
Ne A56-41770/2010 (Ompenenenne Ipesuauyma BAC PO ot 17.10.11 1. mo nemy Ne AS56-
41770/2010) nedicTBus pyKOBOIUTENSI OOIIECTBA C OTPAHUUCHHON OTBETCTBEHHOCTHIO HE
TIOTYYHITH OIICHKH apOUTPaKHBIX CYIOB C TOYKH 3PEHUS X J0OPOCOBECTHOCTH, HECMOTPSI
Ha TO, YTO UCTEI B 000CHOBAaHUU CBOMX TPEOOBAHUH CChUIAJICS Ha HEOOXOAUMMOCTD IIPOBEP-
KM COOTBETCTBYIOIINX OOCTOATEIHCTB.

HrnopupoBaHue CyIamMu, B TOM YHCIIE U BBICIIHMH, 00CTOSTENBCTB, CBUACTEIHCTBYIOIIHX
0 HEJOOPOCOBECTHOCTH CTOPOHBI TI0 JIOTOBOPY, HAIVISIHO AEMOHCTPUPYET CyACOHBIH CIIOp
o geny Ne A65-4166/66-CA3-36 (ITocranosnenue [pesunuyma BAC PO or 20.09.2011
N 2549/11), npu pazperrennn kotoporo nepex [Ipesunuymom BAC P® 6bu1 mocraBineH Bo-

Ipoc O NpaBOMEPHOCTH JIeUCTBUI npaBoo6naz[aTenﬂ 10 10roBOpY KOMMep“ICCKOfI KOHIEC-

payuu, a maxdce 8 omoenvhvle 3aKkoHooamenvhvle akmuvl Poccuiickoti ®@edepayuu [online].
Koncynpraut I[Imtoc Onnaita [Joctym: 2013-06-23]. Hoctymusl Ha : <http://base.consultant.
ru/cons/cgi/online.cgi?req=doc;base=PRJ;n=93951>. a Take B OT/Ie/IbHbIE 3aKOHOATEIbHBIS
akThl Poccniickoit @enepannmy» [online]. Koncynsrant [Timroc Onnaiin [[loctyn: 2013-06-23].
Hoctynnbr Ha : <http://base.consultant.ru/cons/cgi/online.cgi?req=doc;base=PRJ;n=93951>.
a makdce 8 omoenvbHvle 3aKoHoOamenvHvle akmul Poccutickoii @edepayuu, KoHCyabTaHT
ITmioc Onnaiin.
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cun. Cyny TpeGOBaoch yCTaHOBHT, BIPaBe JIK IPaBoOOIaaaTe b OXHOBPEMEHHO C IPYTOi
CTOPOHOI JOTOBOpA HMCIONB30BaTh MEPENAaHHBIA MOCIEAHeH KOMIUIEKC MCKIFOYUTEITBHBIX
IpaB Ha TEPPUTOPHHU JACHCTBHUs 3TOro jgoroBopa. IIpu3HaBas ICHCTBUs MpaBOOOIANaTEIs
npaBoMepHbIME, BAC PO ncxomun ux Toro, 9To JOroBOp HE COAEPIKUT YCIOBUN, OTpAaHUYIN-
BaIOIIHMX TAKYIO BO3MOKHOCTb.

B To0 xe Bpems cyabs BAC PO T.H. Hemaraesa usnnoxuna 0cod00e MHEHHE, COIIACHO
KOTOPOMY JUIS IPABHIILHOTO Pa3pelIeH s ToI00OHOro cropa Obl1o He0OXOAMMO 1aTh OLCHKY
OTHOILCHUSIM KOHTPAreHTOB C TOUKH 3PEHHS X Pa3yMHBIX OXKHIAHUH, y9eCTh, YTO IIPaBO00-
JIaJIaTeNb BBEJI MOJIb30BATENIS B 32011y K/ICHHE, @ TAK)KE IPHHATH BO BHUMaHHE TO, YTO IPaBO-
o0JaiaTesnb He BBITOIHMI CBOKO 00S13aHHOCTB 110 HanboIIee MOJTHOMY PACKPBITHIO HH(pOpMa-
o 00 0o0beMe NepeaBaeMbIX MOTb30BATENI0 UCKIIOYUTENBHBIX MpaB. VHBIMH ClIOBaMH,
B 0cobom MHeHuM cynsu BAC PO ¢akruuecku MOCTaBIEH BOIPOC O JOOPOCOBECTHOCTH
JIeHCTBUI IpaBOOOIAIATENs 10 IOTOBOPY (paHuaii3uHra, u, MOCKOJIbKY 100pOCOBECTHOCTD,
B COOTBETCTBHU C BHeCeHHBIMU B 'K PO m3MeHeHUIMU, BBICTYIIAET TeNeph B KaYeCTBE OC-
HOBOIIOJIAraloIero 00LIe0TPaCcIeBOro MPUHIINIA TP JAHCKOTO IIPaBa, TO UMEHHO 3TO 0CO-
00e MHEHHE CIIeAyeT pacCMaTpUBaTh Kak Hanbosiee 000CHOBAHHYIO MO3UIIMIO 110 JAHHOMY
JeTy C TOYKHU 3pEHHs JeWCTBYIOIIETO 3aKOHOAATENBCTBA, H HMMEHHO OHO JIOJDKHO Terleph
BBICTYIIATh B KQYECTBE BEKTOPA CYJCOHOI MPaKTHKH.

Koneuno, He00OXOIMMO OTMETUTH TEHACHLHIO ABYX-TPEX MPEAIICCTBYIOIIUX JIET, 110
KOTOPOHM NPHHIUI JOOPOCOBECTHOCTH, CYIIECTBOBABIIUI TOJIBKO IOKTPHHAIBHO, MpPHU-
HUMAaJICSI CyJaMU B pacueT BCE Yalle U yamie (IPU 3TOM CYIbl cChlIaguch Ha 1. 3. ¢T. 10
crapoit pexakiuu ['K), 1 OT oTBeTa Ha BOMPOC O JTOOPOCOBECTHOCTH JIUIIA BCE OOJIBIIEC
3aBHCENIO pa3pelleHrne KOHKPETHOTro cropa. Tak, Halmpumep, CONIacHO MOCTAaHOBJICHHUIO
Ipe3uguyma BAC P® ot 08.02.2011 Ne 12771/10 no nemy Ne A40-111798/09-57-539
0 B3bICKAHUH yOBITKOB, TPUYMHEHHBIX ACHCTBUSAMH OTBETYMKA MO 3aKIIOUCHHIO CHIEINOK,
MIPOTHBOpEYANNX HHTEpecaM HCTIA, AEJ0 HalpaBIeHO Ha HOBOE PAaCCMOTPEHHE B CYI
MepPBOil MHCTAHIIUH, TaK KaK IPH PACCMOTPEHHH CIIOpa CyZAOM He Oblia JjaHa OLCHKa Aeii-
CTBHSIM OTBETUHKA C TOUYKH 3PCHHSI JOOPOCOBECTHOTO M Pa3yMHOT'O OCYIIECTBICHHS ITPaB
Y MCTIOJHEHHsI 0OSI3aHHOCTEH, He MCCIeIOBaHbl COOTBETCTBYIOIINE JOKa3zaTeiabcTBa. On-
HaKO, HECMOTpPS Ha HaJIMYMC TCHJCHILUHM, YICIbHBIH BEC IOJOOHBIX PELICHUH B 0OIICH
Macce aes ObUT Ype3BbIUaiHO Mall.

Taxoke 3aciTy’KUBarOT BHUMaHMS TMOJIOKEHUS 6mopozo nakema n3menenuit 'K P®, BBo-
nqumMble 3akoHoM OT 07.05.2013 Ne 100-®3 u BerynuBiume B cuity 1 centadps 2013 ., ocHo-
BaHHBIE HA MPUHIHUIE T0OPOCOBECTHOCTH. B wacTHOCTH 3TO:

— yCTaHOBJIEHHE 3ampeTa TpeOOoBaTh MPU3HAHMS OCIIOPUMOH CIEIKH HeeHCTBUTEIb-
HOI{ TeM JInIam, KOTOpbIe paHee e¢ 0A00PHIIN HIM CBOUMH ACHCTBUSMH MOITBEPINIIH

HaMCEPCHUC €€ NCITOJIHUTD,
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— Mpu3HaHue OOMaHOM HAMEPEHHOTO YMOJIYaHUsi 00 OOCTOSITENbCTBAX, O KOTOPBIX
JIMIO JIOJDKHO OBUIO COOOIIMTH MPH TOH JOOPOCOBECTHOCTH, KOTOPAsi OT HEro Tpedo-

BaJlacCh I10 YCJIOBHUSAM 06op0Ta‘

3. IIpe3ymnuusi 100p0OCOBECTHOCTH

Eme onHoOM HOBETON B TPa’kAaHCKOM 3aKOHOJATENBCTBE, OTHOCAIICHCS K KaTeropuu J0-
OpOCOBECTHOCTH M BBelEHHOH B neiictBue 3akoHOM OT 30.12.2012 Ne 302-D3, siBrioch
n3MeHeHrne (GOpMYIHPOBKH IMPE3YMILIUH TOOPOCOBECTHOCTH YYaCTHUKOB T'PAXKIAHCKHX
npaBooTHoIeHu. [TyHkT 5 ¢t. 10 HbiHe AeiicTByromei pepakunu ['K PO tnacur: Jobpo-
COBECMHOCIb YUACMHUKOG 2PAXCOAHCKUX NPAGOOMHOMWEHUL U PAZYMHOCHb UX Oelcmeutl
npeononazaiomcsi.

B npemmectyroteit penakipu ['K PO GpopmynupoBka mpe3yMimn 100p0COBECTHOCTH

3By4dajia CJICAYyronnum 06pa30M:

B cimydasx, korma 3aKOH CTaBHT 3aIUTy TPAKAAHCKUX INIPaB B 3aBHCHMOCTH OT
TOTO, OCYIIECTB/LUIMCH JIM 3TU IIpaBa Pa3yMHO M J0OPOCOBECTHO, Pa3yMHOCTb
JeHCcTBUM M 1OOPOCOBECTHOCTh YYAaCTHHKOB TPaKIAHCKUX IPABOOTHOIICHUH

IPpEATIOJIararoTCs.

CrnenoBaresnbHO, JaHHAs PE3yMITLHS PACIIPOCTPaHsIIACh JIUIIb HAa TE CIIydau, KOTa B 3aKO0-
HE cojieprkajach MpsiMoe yKa3aHHUE Ha 3alUTy IpaBa B 3aBUCUMOCTH OT HAJIMYUS y JIMIA J0-
OpocoBecTHOCTH. [T03TOMY Takas Mpe3yMIILus MOTJIa ObITh TOJIBKO 3aKOHHOW, HO HE OOIIEH.

Ho B Takom cityuae BCcTaeT BONPOC: Kak K€ CJIEJ0BAJIO PaclieHUBaTh CUTYalUIo, KOTIa
B 3aKOHE He OBUIO yKa3aHUs Ha J00pocoBecTHOCTH? M3 HempomyMaHHON (OPMYTHPOBKH
. 3 ct. 10 'K P® BeITEKANO, YTO 8 npuHyune cybvekmol eparcOaHcKo-npasosbix OmHoue-
HUll USHAYATLHO NPEONoNA2aOMcs Hed0OPOCOBECTIHBIMIU, HO 00 TeX CIyUaAes, NOKA 3AKOH He
VKA3A1 HA He0OX00UMOCmb 0elicmeosans 0oopocosecmio. TIpencTaBisieTcs, 4To MoJ00H0e
TOJIKOBAaHHE HE COOTBETCTBYET 3aMbICIy 3aKOHONATENs, U IMEepe/] HaMH JIMIIb [IpUMEp He-
COBEPIICHCTBA 3aKOHOAATENFHON TEXHUKH, KOTOPBIHA ObUI JIMKBUAMPOBAH C BCTYIUICHHEM
B crury 1 mapra 2013 1. COOTBETCTBYIOIIEH HOMBI B BHJIE OOMICOTPACTIEBON MPE3yMITIIHN.
HecoBepiieHCTBO JICHCTBOBABILCH paHee PEAaKIMU paccMaTpUBaeMOW HOPMBI BbIpaXka-
JIOCh B HEOOOCHOBaHHOM OTPaHUYCHHUH Cepbl ACHCTBHS MPE3yMIIHU J100POCOBECTHOCTH
YYaCTHUKOB TPaXkIaHCKUX MpaBooTHoIeHnid. B mHopmax ['K PD, mocBsimeHHBIX JOTOBOPY
apeH/1bl, OTCYTCTBYIOT yKa3aHHUs Ha JI00pOCOBECTHOCTh Kak HE0OX0IMMOe TpeOOBaHHE JUIs
3alUTHI TIPaB apeHI0IaTels (apeHaaTopa), Ho, TEM HEe MEHEe, CyJIbl 4aCTO CChUIAIHMCH B 000-
CHOBaHHE CBOWX JIOBOJOB Ha 1. 3 cT. 10 panee nefictBoBaBmieit pemakuun ['K PO. Oxgrako

JleBATbI apOUTpaXkHbII ale/UIIMUOHHBIN cy/ B ocTaHoBiaeHuu ot 18. 09. 2012 r. o geny
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Ne A40-113402/11-157-985 ocraBun Oe3 U3MEHEHHI yKa3al B 000CHOBaHHE CBOCH MO3H-

[IHH, 9TO

Opemst ToKa3bIBaHUS (...) OOCTOATENBCTB [BO3BpaTa MpeAMeTa apeHAbl| Bo3iara-
eTcsi 3aKOHOJaTeNIeM Ha apeHjaaropa. IT0CKOIbKY OTBETYHKOM HApyLICHHE apeH-
JlofiaTesieM 1IpaB ¥ 00s3aHHOCTEH, BBITEKAIOMINX U3 CIIOPHOTO JI0rOBOPA apeH/IB,
He J10Ka3aHo, TO B cuiy M. 3 cT. 10 'K P® mpestomupyercs 106pocoBecTHOCTD

apeHI01aTels.

[Mpunumas xe nocranosienue 1o aeny Ne A40-66803/12-18-1616 ot 12.02.2013 ., [e-
BATHIN apOUTPaXKHBII aNeIUIIINOHHBIN Cyl B 000CHOBaHHE CBOHMX IOBOJOB CCHITACTCS Ha
IIPE3yMIILUIO 100pPOCOBECTHOCTHU BeKceneaepxkareis B cuiy 1. 3 cT. 10 'K P, xots 3amura
IIPaB JiepsKaTelisi BEKCENs B COOTBETCTBUHU € POCCUHCKHUM IPaKAaHCKUM 3aKOHOATEIbCTBOM
HE CTAaBMJIACH B 3aBHCHMOCTB OT TOTO, OCYIIECTBISUINCE JIX 3TH TIpaBa JobpocosecTHO. Ta-
KHUM 00pa3oM, IPAKTHKA NTOCIIEIHUX JIET, ONIEPexas 3aKOHOJATeIbHOE YPETyInpOoBaHUE JaH-

HOTO BOIIPOCa, YK€ MPUMEHsUIA MIPE3yMITLIHUIO JOOPOCOBECTHOCTH KaK 0€3yCIOBHYIO.

4. Kputepuu 100p0oCcOBeCTHOCTH

BBons oGmieorpacieBoit npuniun joopocosectHocT B 'K PD, 3akoHOmaTENh HE PACKPHI-
BaeT CaMO COJEp)KaHHE IMOHATHS TOOPOCOBECTHOCTH, HE YCTAHABIMBAECT KPUTEPUEB IJIS
MIPU3HAHUS CYyObEKTa IPaXKIAaHCKOTO IpaBa J00POCOBECTHBIM.

ITo cBoelt mpupoae KaTeropus 006pocogecmnocns: OTHOCUTCS K OLEHOYHBIM MOHSATHU-
SM I'pakJJaHCKOTO MpaBa, HO BCE K€ CO3/JaHHE HEKUX IPaHUIl CyAeHCKOr0 YCMOTPEHHsI TPU
oOpalmeHny K JaHHOW KaTeropuu IMPeACTABISIETCS HEOOXOMUMBIM JUIS TPeXypeskIeHHs
3JI0yHOTPEOICHUH CO CTOPOHBI IPABOIIPUMEHUTEIIS], @ 3HAUUT, BO3HUKAET HaJJOOHOCTD B 3a-
KOHOZIATEJIFHOM YCTaHOBJICHUH ONPEIETICHHBIX KPUTEPHEB J0OPOCOBECTHOTO MOBEICHUS
cyOBeKTa.

B naHHBIE MOMEHT cyneOHasi IpaKTHKa MOKa3bIBACT, YTO B KaXKJOM Jeiie T0OpOCOBECT-
HOCTb CIIOPSIMX CTOPOH OLCHWBAJach HapsiLy C LENbIM KOMIUIEKCOM APYTuX 00CTOs-
TEJIbCTB, UMEBIIUX MECTO B paMKaX MX B3aMMOOTHOIIEHHH. Takum oOpas3om, mosryyaercs,
YTO KaXK/bI COCTOSIBUIIMICS Cy[ACOHBIN aKT, B KOTOPOM Oblila OI[EHEHa JI00pPOCOBECTHOCTh
CTOPOH, TI0 CBOCH CyTH, 0 HAOOPY MCCIEAOBAHHBIX OOCTOATENBCTB, KaK MPaBHUIIO, YHHUKA-
JIeH, a, CIIeOBAaTeNIbHO, MOYKET W He TOJOWTH ISl IPUMEHEHHs Kak o0pasel Ul Ipyroi
CUTYyaIH, B TOM YHCJIE U B IPEBEHTUBHBIX LENISX.

B poccuiickoii TUBHIIMCTUYECKON JTOKTPUHE BhIpA0OTaHa CHCTEMa KPUTEPUEB A00POCO-

BECTHOCTHU, IPUMCHUMBIX IJI BCEX HOHOTpaCJ'IefI TpaXXaAaHCKOIo IpaBa, 4TO cefmac, C Ipu-
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HsatueM usMeHenuit B 'K PO, 3akpenuBumx 100poCOBECTHOCTh B Ka4€CTBE 00IIEOTpaciie-
BOTO MMPUHIINTA, TPHOOPENIo 0cOO0YI0 aKTyaIbHOCTb.

IIpencTaBisoTCs pa3yMHBIM BbIZCTICHHE KPUTEPUEB T0OPOCOBECTHOCTH, PEIOKEHHBIX
T.YO. Ipo3noBoii:

— HaJNM4YWe HapylIeHHs1 CyOBbEKTHBHBIX IpaB APYTUX YYACTHHKOB TPaXKIAHCKUX
[IPaBOOTHOILIEHUH;

— He3HaHHe cyObekTa 00 00CTOsATEeNhCTBAX (3a0MyXKICHHE), KOTOPOE B PE3yJbTaTe
MPUBOIUT K HAPYIICHHUIO CyObEKTHBHBIX IIPaB;

— OTCYTCTBUE BHHBI CyObEKTa B €ro HE3HaHHM (3a0JIy)KJACHUHM) O Kakux- JHOO
obcrositenbeTBax’.

IToka kpuTepuu T0OPOCOBECTHOCTH OCTAIOTCS JIMIIb TEOPETHYSCKUMH pa3paboTKaMu
[UBIJINCTUYECKOM JTOKTPUHBI, YTO MO3BOJISIET CylaM MPHUMEHITH HOPMBI, COIEPIKAIINE Ka-
TETOPHUIO 10OPOCOBECTHOCTH, PYKOBOJACTBYSICH CBOMMH COOCTBEHHBIMHM KPHUTEPHSIMU B paM-
KaX CyJeHWcKoro ycMoTpeHus. OueBHIHO, YTO 3TO HE MOXKET SIBISITHCS TapaHTHEH eIMHCTBA
NPaKTUKHU U CTa0MIBHOCTH I'PaXKJaHCKOT0 000poTa.

PaccMmoTpeHHBI B JaHHOW paboTe HOBBIM OOIICOTPACICBON MPUHIIMIT TPaXKIAHCKOTO
mpaBa sBIsieTcs, 0€3yCIIOBHO, OYEHb TOHKHM IPAaBOBBIM HHCTpyMeHTOM. [loaTomy, cremyst
cioBam E. B. ®unaroBoii, Bo n30exaHue 3110yNOTPEOICHUN 0151 npakmu4ecko2o npumeHe-
HUSL RPUHYUNA 006POCOBECMHOCTII MPEOYemCs He MONbKO €20 3aKOHO0amenbHoe 3aKpenie-

HUe, HO U ONPeOeNeH bl YPOBEHb NPABOBOU KYIbIMypbl'.

Buorpadguyeckasi anHoTaAUSA:
Hanexna [Meuenknna — Cankr-IletepOyprckuii rocyiapcTBeHHbI YHHBEPCUTET, FOPHIAYC-
ckuii akynsreT. HayuHble HHTEpECH: pUMCKOE MPaBo, TPaKAAHCKOE MPABO (3al[UTa Belll-

HBIX 1IPaB, aBTOPCKOE MPaBo).

SUMMARY

The principle of good faith in the Russian civil law
The aim of the study is to present the functioning of the principle of good faith in the civil law of
the Russian Federation. The author focus on the meaning of the good faith concept, its integrity
and presumption

Keyworps: the principle of good faith, civil law, Russian Federation

6 T.YO. IpoznoBa, Jobpocosecmuocm..., C. 21.
7 E.B. ®unarosa, [Ipunyun dobpocosecmuocmu 8 epaxcoanckom npase Poccuu u 3apyoesicHbix
cmpan, [paBo u momutuka 4/2009, C. 804.



KorNEL SADOWSKI

'The Abstraction Principle and the Separation Principle
in German Law

One of the differences that appears to be particularly vivid is the application of the own-
ership transfer rule in German law, that is the principle of abstraction and the principle
of separation. I thought that this would be interesting for the audience of this confer-
ence, as it is a legal solution which does not exist in the Russian or Polish legal systems,

but is very characteristic of German law.

1. Introduction

'The principles which are the subject of my speech cannot be found in Polish law and,
therefore, before they are defined, how they are addressed in Polish legislation should
be explained. According to the Polish Civil Code, a sales agreement or other agree-
ment involving the obligation to transfer ownership entails material consequences and
obligations, so it transfers ownership. However, German Civil Code (Hereinafter: BGB)
regulates this issue in a different way. According to the separation principle (7rennung-
sprinzip), legal acts creating obligation and legal acts on property transfer (disposition)*
are separate. This means that the transfer of ownership requires not only a sales or dona-
tion agreement, but also an agreement on actual property transfer.

Then, according to the abstraction principle (4bstraktionsprinzip), a defect in an oblig-
atory contract will not invalidate a contract on ownership transfer’. It may, therefore,
happen that after the conclusion of the two agreements, the obligatory contract is not
valid, but this does not affect the validity of the contract which transferred the ownership.
Despite the void obligatory contract (i.e. sales agreement) the purchaser becomes the

owner of the property. This ensures the effectiveness of contracts on ownership transfer.

1 R. Bork, Allgemeiner Teil des Buegerlichen Gesetzbuchs, 2011, p. 176.
2 R. Bork, Aligemeiner Teil des Buegerlichen Gesetzbuchs, p.188.
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2. Obligatory and dispositive legal acts

When discussing the two principles, a thorough analysis of obligatory and dispositive
legal acts should be carried out as a starting point.

A legal action is a whole legal event which includes at least one statement of
intent. The doctrine provides a number of different legal classification criteria for
legal acts. From the point of view of the principles discussed here, three divisions
are relevant.

The first criterion classifies legal actions in terms of the legal consequences of acts
for the property of the person making a statement of intent. Three types of acts can be
distinguished.

2.1 Obligatory legal acts

Obligatory legal acts involve an obligation to increase liabilities. The result is the cre-
ation of claims which did not exist before, thus leading to the formation of an obligatory
relationship. One party is obliged to provide what the other party may require. Thus,
there is an obligee and an obligor. This condition is a consequence of a legal act, not
a statutory duty.

In German law, this situation arises, for example, as a result of a sales agreement, § 433
of BGB. 'The buyer acquires the claim to transfer ownership of a property to him. Thus,
with the conclusion of the contract he does not acquire ownership. Therefore, after the
conclusion of this agreement, no vindicative claims against the seller arise as the buyer is
not yet the owner of property’.

2.2 Dispositive legal acts
Dispositive legal acts are another type in this classification. They involve extinguishing
or encumbering rights. This means that this legal act results in acquisition of an existing
right by another party.
In German law, an example of this legal act is the norm found in § 929 BGB. It is
a provision of great importance. It provides that a transfer of ownership requires the
actual delivery and transfer of a title. The transfer of the title is defined as the mutual
consent for the transfer of ownership at the time of conveying ownership. It is not, there-
fore, a statement of intent, but an intent to transfer occurring at the time of the transfer.
This act, as a logical interpretation of the provision indicates, is a legal act that is sepa-

rate from an obligation - and this is the essence of the principle of separation.

3 R. Bork, dligemeiner..., p.177.
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2.3 Legal acts of double effect

Legal acts of double effect work in opposition to obligatory and dispositive legal acts.
'They involve both obligatory and dispositive consequences. This means that such acts
contain both aspects of obligation and ownership transfer. Therefore, there is no need to
perform two legal acts to achieve the desired legal effect.

I would like to use the transfer of ownership in Polish law as an example of this kind
of act. According to the standard provided in art. 155 § 1 of the Polish Civil Code, a con-
tract obliging the transfer of ownership conveys ownership to the buyer. The conclusion
of the contract of sale does not lead to the formation of a claim for transfer of ownership,
but it actually transfers ownership. It is, therefore, a contract resulting in both obligatory
and ownership transfer consequences.

Another criterion of legal act classifications is the causae criterion (criterion of cause).
'This division applies only to adoptive actions and it is crucial from the point of view of
the principle of abstraction. We can distinguish causal acts for the existence of which
the existence of the legal cause is necessary. Here again, I would like to use an example
in Polish law, according to which the transfer of ownership requires a valid (without an
invalidity defect) obligation. Due to the provision in art. 155 § 1, the existence of the
consequence is absolutely dependent on the existence of causes (causae), which is an
obligation in this case.

The issue is addressed differently for abstract acts, which constitute the second type of
legal acts in the cause criterion division. Here, the existence of cause does not determine
the existence of the act. This is an example of the abstraction principle. This means that
a dispositive legal act is valid and effective regardless of the validity of an obligatory act.
'The final criterion of the legal act division that is relevant to the issue being discussed
here is the criterion of how a statement of intent is made.

The first type is consensual acts, where the very statement of intent is sufficient to
give rise to a consequence. An obligatory act is an example of this type. In German law,
a claim for ownership transfer arises under the sales contract.

The other category is real acts. These are acts which require actual acts to be effective.
A German solution for the transfer of ownership is an excellent example. § 929 of the
BGB requires that a property is delivered, which is a purely factual action. It is only after
the actual holding of a property is transferred and the other premises have been met that
the transfer of ownership can occur.

Obviously, there are some exceptions to this rule, but they usually refer to specific situ-
ations, for example an item is already held by the purchaser, as previously the purchaser

was a party in the lease relationship.
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3.'The separation principle

Having analysed the types of legal acts and their classifications, I would like to describe
the principles of separation and abstraction.

As was mentioned before, the separation principle separates the obligatory area from
the ownership transfer area completely*. By obligation, the parties should render servic-
es. By disposition, the obligation is realized®. This leads to a situation where the standard
sales contract involves the conclusion of three contracts: one obligatory contract, one

contract on the transfer of the property and one on the transfer of money.

4.'The abstraction principle

Discussion of the principle of abstraction focuses on the question of how the ineffective-
ness of the causal (obligatory) act affects the effectiveness of the related dispositive act.
'There are two possible answers. One answer is that the effectiveness of the disposition is
assessed in relation to the effectiveness of the obligation in accordance with the principle
of causality, where the ineffectiveness of the causal act results in the ineffectiveness of
the dispositive act.

The German legislature decided on the principle of abstraction as opposed to the
principle of causality. Thus, the effectiveness of a single act has no impact on the effec-
tiveness of the other. Both legal acts are independent from each other and do not affect
each other in their effectiveness. The abstraction principle provides that the obligatory
act is abstract in the sense that its ineffectiveness does not affect the effectiveness of the
dispositive act. Therefore, if the sales contract is successfully challenged by the seller, for
example, because of an error in the statement of intent, it will not affect the ownership.

At first glance, this provision seems unnecessary as it leads to totally absurd situations.
However, it emphasizes the importance of ownership rights and some autonomy of
property rights. Here, the ownership right is so protected that even if there were doubts
about the validity of the acquisition grounds, it remains under special protection.

In this case, the settlement between the parties will have to be based on the provisions

of baseless enrichment.

4 F. Baur ez al., Sachenrecht, Miinchen 2009, p. 55.
5 R. Bork, Aligemeiner..., p.176.
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5. Practice

Let’s examine this issue in practice. Undoubtedly, this unusual, from the point of view of
Russian or Polish civil law, solution involves a number of differences in practice. I would
like to present some examples, which will help us to see this interesting phenomenon
more clearly. German jurisprudence has developed a special system to approach case
solving. In order to avoid overlooking any of the premises, case solving schemes have
been devised. They are not limited to civil law; but also refer to criminal or public law.

When solving a case ad hoc, as students at Polish universities do, one has to identify
a problem which occurs in the case and then describe it in detail, noting doctrinal
disputes on the matter. German jurisprudence has created a scheme for each type of
case in order to analyse a given case. Thus, when solving a case, one must examine one
by one all premises that may play a role in solving the case, stopping in those places
where a problem emerges. There one should cite conflicting opinions on the subject
and support one of them. This practical approach makes it impossible to ignore any
premises.

Such schemes also exist for cases involving the acquisition of property, and thus they
are directly connected with the abstraction principle and the principle of separation
discussed here.

The schemes are constructed according to a very logical rule that seems obvious, but
it allows systematized structural thinking, which is very useful when solving complex
cases, such as the ones based on the principles of abstraction or separation. Their struc-
ture is repeated at each premise and is as follows:

— Obersatz that is the introductory sentence which, in the conditional mood,
expresses the possibility of the occurrence of a given premise;

— Definition, quoting a legal doctrine or derived from the jurisdiction defini-
tion of a given concept;

— Subsumption, a comparison of the facts with the definition mentioned in the
previous section;

— 'The result, the final effect of the analysis, confirmation or exclusion of the
premise.

Additionally, in civil cases the existence of the claim is checked. Thus, the general
scheme based on three points is as follows:

— aclaim arises;
— failure to satisfy the claim;
— possibility of performing the claim.
Depending on the standard on which one wants to base the claim, the content of the

premises in each of the three points varies.
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Of course, we are interested in premises related to claims, or states of ownership,
which are based on the principles of abstraction or separation.

The most common cases related to the principles of separation and abstraction are the
ones concerning debt recovery claims. They are constructed in such a manner that own-
ership is problematic. For some reason, a binding agreement between the parties turns
out to be vitiated by nullity. A debt recovery claim under § 985 BGB does not usually
arise (it is eliminated at the first point in the scheme) in the absence of the premise of
ownership. The seller has lost ownership because the dispositive agreement has remained
effective, despite the invalidity of the binding agreement,. Cases are constructed in such
a way that the cause of the invalidity of the binding agreement is the fact lying in the
very contract, and not, for example, in the lack of legal capacity of a party. For the inva-
lidity would affect both contracts in this case, and the seller would remain the owner.

Another classic type of case involving the principles of abstraction and separation is
where there is an analysis of the quantity of legal actions taking place at the sale. Here

is an example:

K buys two newspapers at the same time from V for the total price of 70 cents and
pays one 50 cent coin and one 20 cent coin. V hands over both newspapers. How many
legal actions have been taken?

— Sales Agreement between K and V (Kaufvertrag) (§§ 433 ff. BGB);
Obliging action;

— Transfer of ownership of a 50-cent coin from K to V (§ 929 S.1 BGB);
Obliging action;

— Transfer of ownership of a 20-cent coin from K to V (§ 929 S.1 BGB);
Dispositive action;

— Transfer of ownership of the first newspaper from V to K (§ 929 S.1 BGB);
Dispositive action;

— Transfer of ownership of the second newspaper from V to K (§ 929 S.1 BGB);
Dispositive action.

The schemes drawn up by German jurisprudence generally make it easy to solve cases,
especially those containing a few problems. They help to prevent the overlooking of any
of them.

Here is an example of the scheme containing premises related to the transfer of own-
ership (§ 929 S.1 BGB):

— the seller is the owner;
— the good is transferred to the buyer;
— consent on ownership transfer;

— duration of consent at the time of transfer.
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6. Summary

The principles of separation and abstraction are characteristic of the German system
of civil law. They do not exist in Polish law. The comparison of these solutions leads
to the following conclusions: In Germany, there is better and more secure ownership
protection. The need for a two-step transaction is admittedly more problematic for legal
transactions, however, it guarantees certainty. There is also a better protection of the
buyer. He gains certainty about the acquired ownership rights, regardless of the possible
invalidity of the obligatory contract. Polish solutions do not provide such certainty, but

they significantly simplify and accelerate legal transactions.

7. Final thought

I hope that the comparison of legal solutions in different countries will help you to re-
flect on different possible regulations of the same legal issues. Such comparisons make it
possible to select a solution which is more functional and is an inspiration for interest-

ing legislative ideas.

Biographical reference:

Kornel Sadowski — student of German and Polish Law at the Adam Mickiewicz Uni-
versity in Poznari and the European University in Viadrina Frankfurt (Oder). His stud-
ies are conducted simultaneously by two universities, one Polish and the other German,
and he is taught these two legal systems. This allows him to reach very interesting con-
clusions. Firstly, it is noticeable that the general way of thinking about the state and law
is very similar in both countries. Secondly, however, there are some differences in specific
aspects. This leads to a discussion and comparison of the efficacy and functionality of

various solutions and a reflection on legislative solutions.

SUMMARY
The abstraction principle and the separation principle in German law
The aim of the study is to evaluate the selected principles applied in German law system — the
abstraction principle and the separation principle. Presenting the proposed subject the author
focus on the obligatory and dispositive legal acts and practical dimensions of the functioning of
the selected principles.

KEyworbps: abstraction principle, separation principle, German law system






APYTIOH CAPKUCSIH

JIoKTprHa 0TKAa3a OT MPaBa: ONbIT CPABHUTEIbHO-
NMPAaBOBOI0 aHAJIN3A

Ecnu nipe/icTaBuTh OTEYECTBEHHYTO [IMBUITHCTHYECKYIO MATEPHUIO B BHIE
CPCIHEBEKOBOM KapThl, TO HA OTPE3Ke, MPEIHA3HAUCHHOM JIJIsI TpoliiemMa-
THKH OTKa3a OT MpaBa, ObuI0 OBl HanucaHo hic sunt dracones - 3eMiu He

TOJIBKO HCU3BCIAaHHBIC, HO M OIIaCHBIC JJIs HE3a1a4JIMBOI'O HyTHI/IKaI.

1. BBenenue

[lepeuens npobem, CBI3aHHBIX ¢ MOHATHEM OTKa3a OT IpaBa, HeMCUYEepIlaeM: HauuHas OT
00IMX MpoOJieM OrpaHUuYeHHUS] MPABOCYOBEKTHOCTH, 3aKaHYHMBas 00s3aTeIbCTBAMHU C OT-
punaTenbHbIM copepkaHreM. CI0KHOCTh U MHOTOACTIEKTHOCTh MPENapupyeMoro sSBICHUS
YCHUJIMBAETCS B Pa3bl 3a CUET CHIIBHOTO MEPEIUICTCHHUs] C KOPIOPATUBHBIM 3aKOHOAATENb-
CTBOM W QHTHMOHOIIOJBHBIM PETYIMPOBAaHHEM, a TaKKe BOIPOCAMHU HOPMHPOBAHUS TPO-
(heccrOHATBLHOM JIETEIBHOCTH OT/ACIBHBIX KATETOPUH CIIEUAIUCTOB (B YaCTHOCTH, FOPH-
CTOB, ayJUTOPOB, HAyYHBIX PAOOTHUKOB U Ip.), TPYX KOTOPHIX MOTEHIHAILHO CONPSDKEH
C KOH(IIMKTOM HHTEPECOB.

Hecmotps Ha To, 4TO IpeJIoKEHHast IPoOIeMa UMEET He TOIbKO OOJNBIION akajeMuye-
CKHH{, HO W TIPaKTHYECKUH WHTEPEC, CEPhEe3HBIX MCCIEN0BaHUI Ha 3Ty TeMy B Poccum He
MIPOBOIMIIOCK. [IpaBonprMeHUTENbHAS IPAKTHKA, B CBOO OUepellb, He HAMIs JOKHOM Mo
JEPKKH Y AOKTPUHBI, TIOILIA 10 IIyTH HAUMEHBIIETO CONPOTUBIICHUS: IIOCPEACTBOM pac-
LIUPUTEIBHOTO TOJKOBaHMs mpeAanucanuii m. 2 ¢t. 9 u m. 3 ct. 22 T'K P® de facto Obin

YCTAHOBJICH 3aIllp€T Ha OTKa3 OT IIpaBa, a 00BIE COITIallICHUs, HAIIpaBJICHHBIC Ha OTKas,

1 Bepxosnsiit Cyn CIHA B nene Green vs. United States ykazai, 4To TEpPMHUH 0mKa3 SIBISIETCS
Ype3BBIYAHHO PACIUIBIBYATEIM, a IOTOMY MOXKET OBITH MCITIONB30BaH KaK Ha 0J1aro, Tak M BO 3710
[em. Green vs. United States, 355 U.S. 184, 191 (1957)]. [lonpobuee o Danger of Waivers cm.
R.E. Towards, A General Theory of Waiver, 28 UCLA L. Rev. 478 1980-1981, C. 489-491.



246 | Adam Mickiewicz University Law Review

OrpaHUYEHHE WM BO3JEPKAHUE OT OCYIIECTBIECHUS MpaBa MPU3HABAINCH HEJICHCTBUTEIb-
HBIMHA?, 32 HCKJIFOUCHHUEM CITy9aeB, PSIMO MPELyCMOTPCHHBIX 3aKOHOM".

B pesynbrare moo0HbIX U3MBIIUICHUH BO3HUKAET PUCK MOTEPH IPABOBOTO CYBEPEHUTE-
Ta: TAKUE CJICJIKU M3-3a OTCYTCTBHSI UX a/IeKBaTHOTO ITOHUMAaHUsI Cy/IJaMH IIEPECTaN 3aKII0-
4aThCsl C UCIIOIb30BaHUEM MHCTPYMEHTAPHsI pOCCUICKOTO npasa. O4eBUAHO, YTO Ha HTare
cozpanus I'K B cepenune 90-X rofoB MPOLUIOrO CTOJIETUSI COOTBETCTBYIOLINE MOTOKECHUS
OBUTH ONpaBIAaHbl HCXOMS U3 KOHKPETHO-UCTOPHYECKUX YCIOBUH. Teneps ke, Koraa KOHb-
FOHKTYpa PbIHKA M3MCHUIACH, 3TH JOBOJBHO NPHUMHUTHBHBIC, KATCTOPUYHbIC! U JIMIIICHHBIC
KaKuX JIM00 OTCTYIJICHUH OT OOIIIEro npaBuia HOPMbI U UX KOHCEPBATHBHOE BOCIIPUSATHE CY-
JNeOHBIMU MHCTAHIUAMH CTAJIM TOPMO3UTH JHHAMUYHO PAa3BHUBAIOLIMKCS 000POT, a MOTOMY
HYXIAIOTCS B CYIIECTBEHHOH KOPPEKTUPOBKE, TeM OoJiee, YTO B MpaBe HU OIHOM pa3BHTOMH
CTpaHbl MUPA HET MOJTOOHBIX OOIIUX UMITCPATUBHBIX MPEIMHCAHUIL.

B pamkax HacTosIiel cTaTbyi Mbl IPOAHATU3ZUPYEM AHIVIO-aMEPUKAHCKYIO U TE€PMaHCKYIO
CyIeOHYO0 TIPAKTUKY U JOKTPUHY U CHOPMYIHpYeM OOLIMe KPUTEPHH M MPUHINAIBI (DYHK-

OUOHUPOBAHUA OTKa3a OT IIpaBa U BO3JACPIKAHUA OT €TI0 OCYUICCTBICHUS, KOTOPbIC TIOMOI'YT

2 PaccmarpuBasi €10 O B3bICKAaHMU YIJIAYEHHOH apeHIHOM IUIaThl C apeHIO0AATeNs, MpersT-
CTBYIOILIETO HCIIOJHEHUIO JIOTOBOPA apeH Ibl, Cy/ yKa3all, 4TO B CHITy TOJIOKEHHH 1. 2. cT. 9
I'K P® (I'paxxmanckuii kogexkc Poccuiickoit denepanum), ycTaHaBIMBAIOMIKAX 3alpeT Ha CO-
mIamenye 00 orpaHUYeHHN OCYIECTBICHNS TPaKAAHCKUX TIPaB, OTKA3 TPaKAaH U IOPHIHIe-
CKHX JIMI] OT OCYIIECTBICHHS MPUHAMIEKAINX UM MPaB SABISETCS HEACHCTBUTEIBHBIM U HE
BJIEYET NPABOBBIX HOCIeACTBUH (moapodHee cm.: [locranoBnenue TpuHaguaToro apOuTpak-
HOTO ane/usIHoHHOro cyaa oT 24.10.2006 o meny N A56-59054/2005). JlanHOe pelicHne
ycrosiio u B kaccanuu (cM. [locranoBnenne ®AC C30- denepaibHblii apOUTPaXKHBIA CYIT
Cesepo-3anagaoro okpyra- ot 29.01.2007 N A56-59054/2005) u B BAC (cMm. omnpenenenue
BAC P® - Bricunit Apourpaxusiii Cyn Poccutiickoii deneparyn -ot 25.05.2007 N 6204/07).

3 3aciy)xuBaeT OTJEIBHOTO BHUMAHHS T.H. 0eno Meeaghon, B KOTOPOM CyJl yKa3a, B TOM YHC-
JIe, YTO COTTIAIIeHHe, TI0 KOTOPOMY aKIIMOHEPHI PACIIOPSKAIOTCSI CBOMMHE IIPaBaMHt, 3HAMEHYET
co00it 0TKa3 OT mpas, npefocTaBieHHbIX PO, uto mpotuBopeunt 1. 2 ¢T. 1 'K PD, 9. 3 cT. 5
Koncrurymun PO u sBnsercs HU4YeM HMHBIM, KaK MPSIMBIM BMELIATENCTBOM B CyBEPEHHBIE
IIpaBa rocyapcTBa, HApyILIEHUEM KOHCTUTYLIHOHHBIX MPUHIUIIOB POCCUHCKOTO MpaBa, OCHOB
npasornopsiika PO [cM. moxpobuee: [Tocranosnennss ®AC 3CO AC ot 31.032006 N ©O4—
2109/2005(14105-A75-11), ®04-2109/2005(15210-A75-11), D04-2109/2005(15015-
A75-11),004-2109/2005(14744-A75-11), ©04-2109/2005(14785-A75-11)].

4 3aciy)kuBaeT OTJIEIbHOTO BHUMaHHS T.H. dero Mezeagon, B KOTOPOM CyA yKas3ajl, B TOM
YHCJIe, YTO COINAIICHUE, 10 KOTOPOMY AaKIMOHEPHI PacIoOpsDKAalOTCS CBOMMH IIPaBaMH,
3HaMEHYyeT CO0OH OTKa3 OT mpaB, MmpeaocTaBieHHbIX PD, uro mpotuBopeunrt 1. 2 cr. 1 'K
PO, 4. 3 ct. 5 Koncturyuu PO u sBnsgercss HI4eM MHBIM, KaK MPSMBIM BMELIATEIHCTBOM
B CyBEpEHHbIE IIpaBa rOCyAapCTBa, HApyIIEHHEM KOHCTUTYLHOHHBIX NPUHIHUIIOB POCCHA-
cKoro mpasa, ocHOB mpasomnopsiaka P® [cm. moppobuee: Ilocranosnenus ®AC 3CO AC
- ®enepanpHblil apouTpaxHbIH ¢y 3amagHo-Cubupckoro okpyra - ot 31.032006 N ©0O4—
2109/2005(14105-A75-11), ®04-2109/2005(15210-A75-11), D04-2109/2005(15015-
A75-11),004-2109/2005(14744-A75-11), ©04-2109/2005(14785-A75-11)].

5 U3 pabounx MarepuanoB [ pynmsl o oOIMM BoIpocaM rpakaaHckoro mpasa [online]. Mo-
CKBa — MEXIyHAPOIHBIH (PHHAHCOBBIN IeHTp. JJocTymHbl Ha: <mfc-moscow.com/assests/file/
documents/gk gp 220411.pdf>.
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KaK B KpUTHYECKOM OCMBICJICHUHU [IPABOBOIO PEryJIMpPOBaHUs JaHHOIO BOIIPOCA, TaK U MPHU

CTPYKTYpPHUPOBAHUM CHETIOK.

2. OTKa3 OT MpaBa M BO3/IePKAHUE OT ero OCyleCTBICHUS

HawuGonee u3BecTHOE ONpezeNeHne OTKa3a OT MpaBa Kak MPeAHaMEPEeHHOro OTKas3a OT W3-
BECTHOTO TIpaBa WM MPUBHICTHH® MPUMUCHIBAOT perieHnio BepxosHoro Cyma CIIA mo
neiy Jonson vs. Zerbst’. 13 ratio decidendi aToro neia MO)KHO BBIBECTH OJHO Ype3BbIYaii-
HO BaYKHOE /IS HAC YMO3aKJIIOYEeHHe: O0TKa3 OT MpaBa — 9TO NMPaBOMEPHOE AEHCTBHE, Mpe-
HMYIIECTBEHHO OJHOCTOPOHHSIS® c/ieika’, 3HAMEHYIOIIasi COOO0H SICHOE, HEeIABYCMBICICHHOEC
1 OKOHYATEJIFHOE ICHCTBHIE, HAIIPABIICHHOE Ha ONPE/ICIICHHYIO IICJIb: TIPEKPaIllCHUE CYyObeK-
THBHOTO MpaBa'“mocpeIcCTBOM pacrmopsnkeHus uM' !,

I1. 2 ct. 9 TK P® ycranaBmuBasi, 9TO OTKa3 TpaXkJaH U IOPUINIECKHUX JIUI OT OCYIECTBIIe-
HUS NPHHAUICKAIINX MM IIPaB HE BICYET NPEKPAICHHUS ITUX IIPaB, 38 HCKIFOUYCHUEM CIIy-
9aeB, MPELyCMOTPEHHBIX 3aKOHOM, TEM CaMbIM ITOATBEPXKIACT MCXOMHBIM TE3HC: OTKa3 OT
IIpaBa TOJBKO TOTZA 00JIalaeT MPaBoNpeKpararoiuM 3GHEeKToM (CleoBaTeTbHO, SBISETCS
MMEHHO OTKa30M OT IIpaBa), KOI/Ia 3aKOHOM 3TO HPSIMO MPEyCMOTPEHO, HAIIPHMED, OTKa3 OT
HacnezctBa (1157 T'K P®) win otkas ot mmpaBa B paMKax aKIIMOHEPHBIX COIVIALICHUH U CO-
DJTalIeHUH MeXIy Y9aCTHHKaMH OOIIECTB C OTPAHUYEHHOW OTBETCTBEHHOCTBIO.

Or oTka3a OT IpaBa Kak OZHOCTOPOHHEH CHCNIKH CIICAYeT OTINYaTh BO3JICPIKAHUE OT OCY-

LIECTBICHUSI CYOBEKTHBHOTO INpaBa — JBYCTOPOHHIOIO CHAENKY, HE MMEIOIIYIO MpaBoIpe-

6 Jonson vs. Zerbst, 304 U.S. 458, 464 (1938).

7 OTMeuy, 4TO 3TO ompeeneHue He 6puto npuaymMano BepxoBabiv CynoM: oH nepedpasnpoBai
yKe chopMUPOBAHHYIO OOIIMM IIPAaBOM JeUHULUIO: intentional relinquishment of a known
righ [Clark vs. West, 193 N.Y. 349, 360,86 N.E.1, 5 (1908)].

8 28 Am. Jur. 2d. Estoppel and Waiver, § 183.

9 D1y noruky BepxoBuoro cyna CLIA momaepkanu cyasl B psine aen cM. Hampumep United
States vs. Wynn, 528 F.2d 1048, 1050 (5th Cir. 1976); Ricker vs. United States, 417 F. Supp.
133, 139 (N.D. Me. 1976); Law vs. United States Dep’t of Agriculture, 366 F. Supp. 1233,
1240 (N.D. Ga. 1973).

10 Ecni oOpaTuThest K repMaHCKOil TOKTpUHE oTKaza oT npasa (Verzicht), To MOXHO clenarb
MHTEPECHOE JICKCHYECKOe HAOIFO/ICHHE: HEMEIIKUI SI3bIK OYEHb TOYHO MEepeaaeT MpaBorpe-
Kpamaromuii 3pQeKT oTkasa OT paBa, UCIIOb3Ys BEIpaxkeHue Verhdltnisbereinigen, ato Oyk-
BaJILHO 03HAYACT OYUCUMb NPABOOMHOUIEHUE, PA30PEATb NPABOBYIO CA3b.

11 F.J. Basedow, Kollektiver Rechtsschutz und individuelle Rechte, Die Auswirkungen des
Verbandsprozesses auf die Inzidentkontrolle von AGB, AcP 182(1982), C. 335 (363 1), 28 Am.
Jur. 2d Estoppel and Waiver, §§ 198-204.
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kparraroriero addekra'?. Bompeku pacnpoctpaneHHOMY 3a0mykaenuio’?, m. 2 c¢t. 9 'K PO
BOBCE HE COICPIKHT 3aIrpeTa Ha BO3AEPIKaHUE OT OCYIIECTBICHHS, NCIIOIb30BAHUS U Pean-
3aIiK CyObEKTHBHOTO IPaskJIaHCKOro MmpaBa. HampoTHB, comepkaHHeM TaKoTO COTNIAIICHHUS
SIBISICTCSI HETaTHBHOE 00s13aTeNIbCTBO'Y, KOTOpPOE MpPSIMO pPa3pelieHo 3aKOHOIATENeM B JIe-
ranpHO# neduHunmu ods3arensbersa B 1. 1 ¢r. 307 T'K PO.

B 9TOM CMbICTIe, HE MOXKET HE PaJI0BaTh TO 00CTOATEIBCTBO, YTO HA MPAKTUKE BCTPEUACTCS
HMMEHHO TaKoe I0PUANYECKH KOPPEKTHOE MOHMMAaHNE HHCTUTYTA BO3IEPIKAHUS OT OCYILECT-
BJICHHS U KPUTEPUEB €ro JIeHCTBUTEIBHOCTH: YCIOBHS KPEAUTHOTO JIOTOBOpPA YCTaHABIH-
BAlOT 00S3aHHOCTH 3aCMIIMKA BO3JCPIKUBATHCS OT COBEPIICHHS OMPEISICHHBIX NeHCTBHH,
B TOM YHCJIE OT COBEPIICHUSI HEKOTOPBIX BUAOB cAENOK. [Ipn 9TOM zeiicTBHs, KOTOpbIe 005-
3aJIcsl He COBEpIIATh 3aeMILUK, B JOCTATOUYHOH CTEIIEHH KOHKPETU3UPOBAHEL, a 00sS3aHHOCTh
HE COBEPIIIATh UX — OFPaHUYeHa BPEMEHHBIMH paMKamMu. KpoMe Toro, IPUHATHE 3aeMIITNKOM
Ha ce0sl TaKOTO pojia 00s13aHHOCTEH OBLIO CBSI3aHO C MOJYYCHUEM UM UMYIIIECTBEHHOTO Ona-
ra - Kpeaura, npuueM 0e3 mpenocTaBIeHus Kakoro-Tnbo odecniedeHus. B ¢Bs3u ¢ aTuM cyx
Cuel, YTO BKJIIOYEHHE B KPESAUTHBIN JOTOBOP MOMOOHBIX YCIOBHIT HE OBLTO HANPaBIECHO HA

OrpaHHYCHHE MPABOCIIOCOOHOCTH MITH ACCCIIOCOOHOCTH OTBETYMKA .

3. Kputepuu 1eiicTBUTEILHOCTH 0TKAa3a OT NMPAaBa U BO3JEPKAHUSA
OT ero ocyuiecTBIeHus1'®

Hcxonst u3 TOro, 4To Kak OTKa3 OT mpasa (B CiIydasx, MPSIMO MPETyCMOTPEHHBIX 3aKOHOM),
TaK U BO3JEpIKaHUE OT €ro OCYIIECTBICHHS, PEICTABISIIOT COOOW CAENKH, TO K HUM TOJ-

JIe)KaT NPpUMCHCHHUIO 06IIII/IC MIPUHLOUIIBI KOHTPAKTHOT'O npaBa”.

12 IMompoduee cm.: J.S. Solomon, Negotiating forbearance agreement, Corporate&Fianace Alert
[online]. Gibbons P.C. JloctynHs! Ha: http://www.gibbonslaw.com/news_publications/articles.
php?action=display publication&publication id=2733>.; G.L. Gerson, Esq. Forbearance
agreements. May 2009 [online]. Gerson Law Firm APC. loctynusl Ha: <http:www.gersonlaw.
com/images/content/ forbearance agreements.pdf>.

13 B.A. Epmos, A.B. Cyrarun, A.H. Kaiins, [locrareitasiii kommenTapuii k [paxnanckomy Ko-
neky Poccuiickoit @enepannu [online].

14 J. Kleinschmidt, Der Verzichtim Schuldrecht: Vertragsprinzip und einseitiges Rechtsgeschafft,
Max-Planck-Institut fiir auslandishes und internationals Privatrecht 2004, C. 21-24.

15 Tocranosnenne ®AC JlansHeBocTouHOTO OKpyra oT 12.05.2003 Ne d03-A59/03-2/957, cm
takke: [loctanoBnenne 17 AAC ot 25.02.2009 mo nemy NA60-26982/2008.

16 HaroMHUM, YTO JIEHCTBHUTEIBHOCTh KOHKPETHOTO YCIIOBHS SIBJISCTCS HPESAMETOM CYICHCKOI
oueHkH (cM. Alsens Am. Portland Cement Works vs. Degnon Cont. Co., 222 N.Y. 34, 37,
118 N.E. 210, 210 (1917), Titus vs. Glenns Falls Ins. Co., 81.N.Y. 410,419 (1880), 31 C.J.S.
Estoppel and Waiver, § 86).

17 Rubin. Ibid.
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B pamkax Hamiero 0630pa-00001IeHHs aMEPUKAHCKOM W HEMEIKOW CyleOHON MPaKTHKU
Y TOKTPUHBI YIaJOCh BBISIBUTD PsiI KPUTEPHEB, KOTOPBIE CYNIbI HCIONB3YIOT MIPU OIEHKE CO-
OTBETCTBYIOIIUX yCIOBHIL:

— CYILECTBYET JIM TPAaBO, OT KOTOPOTO OTKA3BIBAIOTCS (HEIb3s 0TKA3aThCsl OT OyayIero
1paBa) U 3HACT JIM OTKA3bIBAOIIEECs JIUIIO O €ro cymiecTBoBanun 'S, TOT jKe IPHHIIUIT
3akperuieH B DCFR: cTopoHa 1o JOroBopy MOXKET OTKa3aTbCsi OT Y)K€ BO3HHKIIETO
mpasa, 0 KOTOPOM OHa OcBeoMITeHa';

— KaKOBO OCHOBaHHE BO3HWKHOBEHUS MpaBa (M3 3aKOHA WIIH U3 JOTOBOpa)? DTO MMeeT
NPHHIMINAAIBHOE 3HAYCHUE NMPH PEIICHUH BOIpoca 00 00beMe pacIopsAUTeIbHOM
BJIACTH B OTHOILEHWH KOHKPETHOTO IPaBa, O 3alIUTe WHTEPECOB TPETHHX JHI U CO-
Omromennn Gananca nieHHocTed. OTKa3 OT MpaB U3 JIOTOBOPA BO3MOXKEH, 110 00IIeMy
npaBmiTy”’, Bceraa i MOXeT ObITh IIPUHYIUTENBHO HCTIONHEH?' . B CBOIO 0uepeib, 0TKa3
OT MIpaB M3 3aKOHA, 0COOEHHO OT HEKOTOPBIX KOHCTUTYLHMOHHBIX IIPaB, TAKKE BO3MO-
JKEH, HO Oy/IeT MOMIMHSTHCS OOJIee JKECTKHM CTaHAapTamM>, n0o0 37eCh 3aTParuBacTcs
HE TOJIBKO YaCTHBII, HO U ITyOJINYHBIH HHTEpec. 3aKOHOIaTe b BIPABE PEIyCMOTPETh
cilydyad, KOTZa OTKa3 MOXKET OBITh OrpaHHuYCH WM MPSIMO 3allpelleH: TaKoH OTKas,
B OTJIIMYHE OT TPEIBIIYIIETo CiTydast, OyAeT CIUTaThCsl HHYTOKHBIM;

— 00JMaiaeT JIM OTKA3BIBAOIICECS JIMLO MOJHOW PacopsAUTEIBHON BIACTHIO B OTHO-
[ICHUH TTpaBa’, He TpeOyeTCs K VTS €€ PeaTH3aL[iU BOJISI TPEThHX JIHI? DTO yCIOBUE
BBITEKAET U3 HIEH O TOM, YTO OTKa3 OT MpaBa MPEeKpaliaeT caMo MPpaBo: OTKAa3aThCsl OT
[paBa MOKHO TOJIBKO B TOM CTENEHH, B KOTOPOH ero MOXKHO repeiars*. B aTom cmbic-
Jie, 0c000r0 BHUMAaHHMS 3aCITy’KHBACT XapaKTEPUCTUKA TOCTUTAeMOro MpaBoBOIo 3¢-
(exra: ecm IpH OTKa3e OT MpaBa JIUIO PACHOPsdHCAemcs CBOUM IIPABOM, ONIPEACISET
€ro FOPUANYECKYIO CyIb0Y, TO IPH BO3JICPIKAHUH OT OCYIICCTBICHHS JIMLO HE 101b3)-
emcs IPaBoM, He aKTyallM3UPYyeT €ro U He HCHOJIb3yeT MoJIe3Hble cBoMcTBa. Ha npak-
THKE, TP BO3HUKHOBEHUH TPYIHOCTEH 10 pasrpaHUUEHHIO YKa3aHHBIX JOTOBOPHBIX

KOHCprKIlI/Iﬁ npeajiaracTcs NpuMEHsTb KpI/ITepI/II71 HaIpaBJICHHOCTH BOJICU3BABIICHUS

18 P. Segrest, Waiver and Estoppel, 53 Lnd. L.J 601 1977, C. 332.

19 Draft Common Frame of Reference 1. 3 ct. II. - 1:102.

20 Kpome Tex ciy4aeB, KOrZla B JIOTOBOpE MPEAYCMOTPEHO He3aKOHHOe, HeOOnyCmumoe u amo-
panvroe uctionnenue (cm.: 28 Am. Jur. 2d. Estoppel and Waiver, §198).

21 Wirt. vs. Parker Scholl Dist., Ne. 60—4 689 N.W.2d 901. D., 2004;

22 28 Am. Jur.2d. Estoppel and Waiver, §§200-204.

23 Eme I'®. IllepmreHeBnd mmcayn o CIOCOOHOCTH TpaBa x ompeuenuto. CM. moppoOHee:
I®. UlepmeneBuy, Yuebnux pyccrkozo epascoanckoeo npasa, Mocksa Craryt 2005, t. 1,
C.103-104.

24 B. Windscheid/T. Kipp, Lehrbuch des Pandektenrechts, 3 Biande, 9. Auflage, 1906, Neudruck
1963. Fiir die Brockhaus-Enzyklopddie, 19. Auflage, Band 23, 1994. § 69 Ne 13—-14.
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— OBUT JTH OTKA3 TIOJIE3HBIM: CTOPOHA JIOJDKHA M3BJIEKATh COPA3MEPHYIO HMYIIECTBEH-
HYIO HJIM HEMMYIIIECTBEHHYIO BBITOMY>, COMEPKAHNE KOTOPOI HE TIPOTHBOPEUUT TIy-
OJIMYIHBIM HHTEPECAM;

— ObUT M COOJTIOZIEH TPHHITUIT PaBEHCTBA TEPETOBOPHBIX BO3MOXKHOCTEH CTOPOH,
KOTOpPOE, B YaCTHOCTH, OyJIeT BBHIpaXaThCs, B OTCYTCTBHH MOPOKOB BOIH (0OMaH, 3a-
Oy JieHue, Hacuiiue, omroKa u 1p.);

— HE TIPOTHBOPEYHUT JIK TOT MMPABOBOM PE3Y/IBTAT, Ha KOTOPOE HAIPABIEHO COTJIAIIICHHE
006 oTKa3e, MyOIMYHBIM HHTEPECAM U TOCYIAPCTBEHHON TIONUTHKE?, HE HAPYIITAeT JIH
3aKOH M HE YIIEMJISCT JIM TIpaBa TpeThux jui?’. [Ipu s1oM Henpomusopeuusocmos He
O3HAYaeT, 4YTO MPU OOHAPYKEHHUH SIBHOW WM MHMMOW KOJUTH3HH CYIbI HEMPEMEHHO
BCTaHYT Ha 3alUTY MyOIMIHOTO MPABOIOPSIKA: BOIIPOC OYIET 3aKII0YaThCS B IIOUCKE
Oananca ueHHocrtei?®, Hanpumep, MeKIy 0TKa30M OT [paBa Ha TOBAPHBIN 3HAK M 3a-
[IATOM OT HETOOPOCOBECTHON KOHKYPEHIIMK, OTKa30M OT TIpaBa Ha 4acTh 3apabort-
HOM IUIaThl ¥ TPaBOM Ha JOCTOMHBIN YPOBEHD TIPOKABAHUS ",

— OTKa3 JIOJDKCH ObITh KOHIIENITYaJbHO SICHBIM’!, HEIIBYCMBICIICHHBIM, YETKUM H I10-
HATHBIM®2, DTO O3HAYaET, 4TO, BO-MIEPBBIX, OTKA3BIBAIOIIEECS JIMIIO AOJHKHO OCO3HA-
BaTh, OT KAKOTO TpaBa M Ha KaKMX YCIOBHUIX OHA OTKA3bIBAETCS, TIPEIBUIETH, UTO Ta-
KOH OTKa3 MOYET MPUBECTH K M3MEHEHHIO, TIPEIKJIE BCETO, B €€ UMYIIIECTBEHHOM cdepe
M YKeJIaTh €ro COBEPIINTH. BO-BTOPBIX, ApyTras CTOPOHA TOIDKHA OBITH OCBEIOMIIEHA 00
otkasze®. B-TpeTbuXx, yciaoBre 00 OTKa3e MOKHO OBITH PE3YIBTATOM IEPETOBOPHOTO

nporecca, Ha Hero HeoOX0AUMO OT/IENIBHO 00paTuTh BHUMaHHe>* (0OBIYHO, 3TO (UK-

25 NutepecHbiM npumepoM ssisiercst aeno Laceyv. Laird (1956): nanpeHTka oTKa3bBajIach OT
CBOETO IIpaBa 13 JICJIMKTA TPeOOBATh KOMIICHCALIMH 32 OIPEACICHHBIC TUITBI TPABM B3aMEH Ha
nposezenne oneparun. B nene Alexander vs. Gardner-DenverCo mpodcoro3 orkasancst ot
mpaBa Ha 3a0acTOBKY B3aMEH Ha €KEMECSIHYIO ICHEKHYIO KOMIIEHCAIUIO OT paboTOIaTeIst.

26 Rubin, C. 513.

27 28 Am. Jur.2 d. Estoppel and Waiver, § 196.

28 U. Hofmann, Verzicht und Vergleichim Arbeitsrecht, Diss. Ziirich 1984, 1985, C. 126 ff,;
H.U. Stauffer, Der Verzicht auf Forderungenaus Arbeitsvertrag und seine Auswirkungen
auf die Arbeitslosenversicherung, Schweizerische Zeitschrift fiir Sozialversicherung und
beruflicheVorsorge 32 (1988), C. 180.

29 General Baking Co. German, 3 F. 2d 891, 893 (Lst Cir. 1925).

30 Peterson vs. City of Parson, 139 Kan. 701, 33 P.2d 715 (1934).

31 Rubin, C. 542.

32 B wactHOCTH, cyn B nene United States vs. Wynn ucnonb3oBai TpeOOBaHUE O COOTBETCTBHH
ycnoBusi 00 OTKase MHUHHMAJIBHBIM KpHTepusiM sicHocTu (clarity). TlompoOHee cM. Tarke
Ruben, C. 108.

33 Henningsen vs. Bloomfield Motors, Inc., 32 N.J. 358, 390, 161 A.2d 69 (1960); Agricultural
Ins. Co. vs. Constantine, 144 Ohio St. 275, 58 N.E.2d 658 (1944); Cutler Corp. vs. Latshaw,
374 Pal. 97 A.2d 234 (1953).

34 Hiigel vs. General Motors Corp.,190 Colo. 57, 544 P. 2d 983 (1975); Allen vs. Michigan Bell
Tel. Co., 18 Mich. App. 632, 1714.W.2d 689 (1969).
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CHpYeTCs B JOKYMEHTAaX, OIOCPEYIOMNX IEPErOBOPHBIN MPOLECC: MEPENHCKa, MEMO-
PaHIyMBI O TOBEPHH U JIp.), T.€. YCIOBHE IOJKHO OBITh 3aMemHbIM>.
Bce BhIleckazaHHOE MOKHO CBECTH K OpMYIIe, YK€ Ha MPOTSIKEHUH MTOJYBEKa HCIIOIb-

3yeMOi B aMEpPUKAHCKUX CyJlaX: €CJId HET

HH PaBHBIX [1EPErOBOPHBIX BO3MOXKHOCTEH, HU PAaBHOM PHIHOYHOW BJIACTH, HU 00-
CYX/I€HUN M HUKAKOW MOJb3bl OT KOHTPAKTA Uil APYTOM CTOPOHBI, JEHCTBUS KO-
TOPOM BBIPA)KAIOTCS Pa3Be YTO B CHMBOJIMYECKOM IPOCTABICHUN CBOEH ITeUaTH Ha

OJ1aHKe JIOKyMEHTA, TO TaKas CJeJIKa OyJIeT CUMTAThCS HEAECHCTBUTEIBHON S,

4. 3akaouenue

BrisiBieHHbIe HAMU KPpUTEPpUHN OTKA3a OT IIpaBa U BO3ACPKAHUA OT €TI0 OCYIICCTBIICHUSA, HO-
cAT yHPIBepCB.J'ILHLIﬁ XapakTep, MOTOMY YTO OITUPAIOTCA HA 06IL[I/I€ MPUHIUIIBI KOHTPAKTHOI'O
TpaBa. 3T0, B 4aCTHOCTH, O3HAYACT UX JKA3HECIIOCOOHOCTH B YCJIOBUAX HUBUIIU30BAHHOTO
IpaBoOIIOpsAaKa. HpCHCTaBHﬂETCﬂ, YTO UACH, BBIPAXKCHHBIC aBTOPOM B paMKax HaCTOSIIIICH
CTaTbu, MOT'YT OBITH MOJIOXKCHBI B OCHOBY HUCCJICAOBAaHUA MUHCTUTYTOB OTKa3a OT IIpaBa, BO3-

ACPXKaHUA OT IIpaBa U OTTPAHUYCHUIO UX OT CMCKHBIX ITPABOBBIX SIBJICHHH.

buorpaduyeckas aHHOTALUA:

Apytion Capkucsin — Cankr-IlerepOyprckuil rocylapCTBEHHBI YHMBEPCUTET, FOPHUIHU-
yeckuil (axynpreT. HayuHble MHTEpEeChl: rpaXIaHCKOE MpaBo (B YaCTHOCTH, aHDIMHCKOE
KOHTPAKTHOE IIPAaBO, HEMEIIKOE 00513aTeIbCTBEHHOE MIPAB0), KOPIIOPATUBHOE MPABO U CIe-
ku M&A, GaHKOBCKOE IMpaBO, TPaKIAHCKUN W apOUTpPaKHBIA TPOLECC, MEKIYHAPOAHOE
YacTHOE NPaBO, aMUHUCTPATUBHOE IPABO, CIIOPTUBHOE IPABO, I'OCYJAPCTBEHHO-YAaCTHOE
MApTHEPCTBO U MPOEKTHOE (PMHAHCHPOBAHHE, aHTUMOHOIIONBHOE PEryInpoBaHue, HHPOp-

MallMOHHasA 0C30IacCHOCTh U TNCPCOHAJIBHBIC TaHHBIC.

35 The Magnuson-Moss Warranty-Federal Trade Commission Improvement Act 15 U.C.C. §§
2301-2312 (1975), Uniform Commercial Code (U.C.C.), Takxe cm. Greenspun vs. American
Adhesive, Inc.. 320 F. Supp. 442 (E.D. Pa. 1970); Mack Trucks, Inc. vs. Jet Asphalt & Rock
Co., 246 Ark. 101, 109, 437 S.W.2d 459, 463 (1969).

36 INoxpoGuee cm. Gray vs. Zurich Ins. Co..65, Cal. 2d 263, 419 P.2d 168, 54 Cal. Rptr. 104
(1966); Tunkl vs. Regents of Univ. of Cal., 60 Cal. 2d 92, 383 P.2d 441, 32 Cal. Rptr. 33 (1963).
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SUMMARY
The waiver in civil law doctrine: experience of comparative legal analysis

The study aims at an analysis of the functioning of the notion of waiver in the civil law doctrine.

The author present that act of one person that results in the surrender of a legal right in the context

of comparative approach.

KEeyworps: waiver, civil law, legal comparative



AprTEM COPOKHUH

Cneundukanus: HCTOPHUS U PeaTbHOCTh

1. BBenenue

ITox >TuM MMEHEM pa3yMeNnoch M3TOTOBJICHHE HOBOW BELIM (nova species) W3 OJHOM WU
HECKONIBKHX Apyrux'. Specificatio — npuIaHue MaTepruu HOBOTO BUJIA, CO3IAHUE KaUueCTBEH-
HO HOBO# Bemu. CrienuduKkanys Npu3HaBalaCh COCTOSBIICHCS, €CIIM MaTeprai mpuoOpén
HOBYIO (hOpMy, TTO3BOJISFOILYO KOHCTATHPOBATh MOSIBJICHUE HOBO BelIn®.

Ecim pemeciieHHHK TepesenbiBaeT MaTepHal, MPHHAIICKABIINA IPYTOMY YeJIOBEKY, T10
MOPYUCHHIO XO35MHA MaTepHaa, MOCICACTBHS CICHU(UKAIINK HE HACTYNAT ., MeK1y HUMH
MMEIOTCS 00s13aTeNIbCTBEHHBIE OTHOILICHHS, a HE BEIIHbIE. DTO MOT OBITH IOTOBOpP HaliMa, Io-
pydeHue Win negotiorum gestio (100pPOBOIBLHO IPHHSTOE Ha CeOsT BEACHUE TyXKUX JIeT).

Ecnu u marepuan, U Tpya OpUHAAJIEKAIU OAHOMY JIMILY, TO BOIPOC O IIPaBE COOCTBEH-

HOCTH pe€miajiCad OUYCHBb IMPOCTO: HOBas BCIIb IMPUHALJICIKATIA TOMY K€ JIMILY.

2. Ilonxoambl, BbIpaGoOTaHHBIE B PUMCKOM IpaBe

IOpuanyeckue 3aTpyJHEHHs BO3HHUKAJIM, KOIJa CO3/aTelb HOBOW BELIM BOCIOJIB30BAJICS
MaTepuasoM, MPUHAAJIEKAILUM JIpyroMy Juiy. /IBe puMcKUe IOpUINUECKUe IIKOIbI BEJIU
JUCKYCCHIO OTHOCUTEILHO IIPUHAJIC)KHOCTH HOBOW BEIIH.

CaOuHUAaHIIBI I0JIaray, YTo HOBasl BEellb (nova species) JOIDKHA IPUHAIEKaTh COOCTBEH-
HHUKY M3Ha49aJIbHOTO Mareprayia. ITo OOBSCHAETCS TeM, YTO IOPUCTHI-CAOMHUAHIIBI OBUTH I10-

CJICAOBATCIIAMU CTOUKOB, COMNIACHO YUYCHUIO, KOTOPBIX MAaTCpUaJl IOMUHUPYET HAL (I)OpMOﬁ.

1 1. Houukuii, U. [leperepckuii, Pumckoe uacmmuoe npaso, Mocksa 2009, C. 167.

2 O. Hodde, B. Mycun, Ocrosbl pumckoco epascoarckoeo npasa, Cankr-IlerepOypr 1974,
C.75.

3 Y. Candunummo, [. Joxaes, pen., Kypc pumckozo uacmuozeo npasa, Mocksa 2011, C. 229.
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[TpokynnaHIBl MONATaNy, YTO HOBAs BELIb AOJDKHA MPHUHAICKATh PEMECICHHUKY WITH
M3roTOBUTEN0. FOpHCTHI - MPOKYIUAHIB OBUTM MOCTEAOBATEISIMA APHUCTOTEINST H TIEPH-
MATETUKOB U CYUTAIH (OpMY TOMHHHUPYIOIIEH U CYNIECTBEHHON, a MaTePUIO - MOOOUHOM
1 HECYILICCTBYIOIICH, IIOKa OHa HE ony4nT (hopmbr®. [IpoKyIHaHIIbI HCXOAHMIIN U3 TOTO, YTO
B pe3yibrare crenuduKaniy IepBoHadyaibHas BEeIlb YHHUTOXKAIACh, & C Hell YHHUYTOXKAJIOCh
1 1IpaBo coOCTBEHHOCTH. HO B TakOM ciydae COOCTBEHHHK MaTEePHaIOB HMEET K CO3/aTeIII0
WCK M3 BOpPOBCTBa 00 yruiare mrpada (action furti) v o Bo3BpalieHun BnajaeHus (condictio
furtiva), a eciii BO3BpaT HEBO3MOXKEH — KO HIMKIMOHHBIA UCK JUISl BO3MEIICHHs yIIepoa.
OTH npaBUiIa YCTAHABIMBAINCH HHCTHTYIHAMHE [ ast.

He cnenyer cuutarh, 4TO BO3HMKIIHMI CIIOp HE UMEET pelieHus. Bompoc Obul peniéH
C moMOIIBI0 KoMmIipomrcca, media sententia®. B npase KOcturnana Bo300manano cpeaxee
mHeH#e®. BbIJI0 yCTaHOBICHO, YTO HOBAs BEIllb JOJDKHA MPUHAIJICKATH COOCTBEHHUKY Ma-
TEpHAJIOB WM M3TOTOBUTEIIO B 3aBUCUMOCTH OT TOTO, MOXHO JI NOVa Species BO3BPATHTh
B MIepBOHAYANIbHOE cocTosTHUE. HO eclTi M3roToBUTENb OBIT elIé U COBIAJICTbLIEeM MaTepHa-
JIa, M3TOTOBJICHHAS BEIllb NIPHHAJUICKAIA eMy B JIF0OOM cirydae. Ho u B 9TOM cirydae crien-
npukarop 00s3aH BO3MECTUTh COOCTBEHHHKY CTOMMOCTH IepepabOTaHHOTO Marepuaa.
O nobpocoBecTHOCTH crienn(pUKaTOpa KaK yCIOBHH MPHOOPETEHHS TpaBa COOCTBEHHOCTH

HNCTOYHHKH HE JAarOT OTBETA.

3. Ilepepadorka no I'pazxxnanckomy koaexcy Poccuiickoit
Denepanum

Crnenudukaius — nepepaboTKa Iy>KUX JBHKUMBIX Belllell B HHbIE (popmbl. HopMBI 0 mepe-
paboTKe, BIEepBbIE MOSBUBIINECS B OTEYECTBEHHOM 3aKOHOATENILCTBE, CKOHIIEHTPUPOBAHBI
B cT. 220 'K P®.

Iepepabotka cormacao 'K PO (I'paxnanckuii kogekc Poccuiickoit @eneparyn) — 310
M3TOTOBJICHHE HOBOH IBIDKMMOW BEIIW W3 MAaTEPHANOB, HE MPUHAIJICKALIUX H3TOTOBUTE-
mo. Ecri coOCTBEHHUK caM mepepaboTal Bellb, WM IPyroe JIUIO mepepadoTaio Bellb Mo
npockOe COOCTBEHHMKA (MMEIOTCST 00513aTeNIbCTBEHHBIE OTHOIIICHNUS ), TO HOBAsl BEIIb OyIeT
IIPUHAJJIeKaTh COOCTBEHHUKY MaTrepuanoB. IMEHHO HENEernTUMHOCTD HCIIOIB30BaHUS Ma-
TepUaJIOB OTIMYAET NepepadOTKy OT OOBIYHOTO TOPsAKa BOZHUKHOBEHHS IpaBa Ha BHOBb
CO371aBaEMO€ UMYIIECTBO.

O6wexT nepepadbotku 'K PD onpezensier kak MaTepuaibl, HO He OOBSICHSET, YTO CUNTATh
MarepuanaoM. VIcXost U3 cMbICiia CTaThi U JOKTPHHBI, IO/ MaTepUalaMH CIIETyeT HOHUMATh

JIIO0YO0 IBUKUMYIO BEIllb.

4 U. HoBunxkuii, Pumcroe npaso, Mocksa 2011, C. 123.
5 Y. Caudunumnmo, Kypc pumcroeo..., C. 230.
6 B. XBoctoB, Cucmema pumckoeo npasa, Mocksa 1966, C. 245.
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ITyHkr 1 JaHHOW CTaThW YCTAHABIMBACT, YTO IO OOIIEMY MPAaBHIY CYOBEKTOM, TPHOO-
pETaroNIMM MPaBO COOCTBEHHOCTH Ha HOBYIO BEIllb, CO3aHHYIO U3 MaTepHajioB, HEe TIPHHAI-
JIeXKAIMX HepepaboTYHKY, SBISIETCS COOCTBEHHUK MaTepraino’. Poccuiickuii 3akoHOaTeIb
MIPUCPKUBACTCS MO3UIIMHU cabrHuaHIeB. Ho MMelTcsl Bce OCHOBaHHUS TOBOPUTH, 4T0 B ['K
P® 3akoHOmaTETH MOIWIEN IO TTyTH KOMIIpoMHucca. OH 3HAYUTENFHO OTIIMYAETCS OT TOTO, YTO
6bu10 3akperuieno B urecrax FOcrununana®. Ecian B moCiIenHuMii eproj CyIieCTBOBAHHS
JpeBrero Puma kak KOMIIpOMHUCC OBUTO YCTAHOBIICHO, YTO BCE 3aBHCUT OT TOTO, MOXKET JIX
OBITh HOBasI BEIIb PHBE/ICHA B TIPE)KHEE COCTOSIHUE, TO B POCCHU MHOM MOAXO0 — CTOMMOCT-
HbI#. TpeOyeTcst COmocTaBiIeHHE CTOMMOCTH MaTepHajla ¥ CTOMMOCTH IepepaboTKU. 3aKoH
TpeOyeT, 4ToObl CTOMMOCTH MEpepadOTKU CYIECTBEHHO IMPEBbINIaNa CTOMMOCTh Marepua-
na. B 9ToM H BhIpakaeTcsi OIM30CTh K MO3UIMU caOuHHaHIeB. CTENeHb CYNIeCTBEHHOCTH
MPEBBIIICHAS CTOMMOCTH SIBIISICTCS OLICHOYHBIM MOHATHEM U OIPEICIISICTCs CONIalICHHEM
CTOpOH, a B CIy4ae €ro HeJOCTHKEHHs — CyIOoM. B cymHocTH, Bemp B 000pOTe €CTh BBI-
pa)xeHHe TPy/a, BIIOKEHHOTO B 3Ty BEIIb. 1py0, nedcawuii 8 0CHOBe 6euju, 0cgeuydem npago
cobemeennocmu’. ITO 3HAYUT, YTO COOCTBEHHHUK Marepuaja i nepepaboTdK CTOST B OJH-

HAKOBOM ITOJIOKCHHUU.

4. CpaBHMTE/IbHO-TIPABOBO AaHAJIN3 3apPy0e:KHOTO
3aKOHO/1aTeIbCTBA 10 BONPOCY onpeaeeHus: cyibObl HOBOW Belu

T'epmanckoe rpaxmanckoe ymoxerne'’ n I'pakmarckuii komeke Humepmammos!!' mpusHaét
paBo COOCTBEHHOCTH 3a MepepadOTIUKOM, €CITH CTOMMOCTD IepepabOTKH HEe YCTyIIaeT 3Ha-
YHUTEIEHO CTOMMOCTH HepepaboTaHHoro Marepuana. Cornacno @I'K, o odmeMy npaBuiry
COOCTBEHHHMKOM HOBOH BEIIM JJOJDKEH OBbITh MTPU3HAH COOCTBEHHHK MaTEpUaioB, HO €CIIH pa-
6oTa ObLIa HACTOIBKO 3HAYUTENBHA, YTO HAMHOTO [IPEB30IILIA CTOMMOCTb HCIIOIb30BAHHOTO
Marepuaia, 00paboTka OyleT cUUTaThCsl INIaBHOM BEIlbIO, a CIIeLM(UKATOP HOIYUHUT IPABO
yepKaTh CACTaHHYI UM BEIllb, YIUIATUB COOCTBCHHMKY LICHY Marepuasa, OmpeaesieMyro
Ha nary Beiuiatel'?. B M3pamiie mpaBo COOCTBEHHOCTH MPU3HAETCS 32 CIHEHHU(BHKATOPOM,
€CJIM CTOMMOCTh MepepaboTKH OoJbllie CTOMMOCTH nMyIecTBa'’. OHOBPEMEHHO y HEro

BO3HHKAET 00S3aHHOCTH BBIIJIATUTH CTOUMOCTH MaTepuajgoB UX CO6CTBCHHI/IKy. CormacHo

7 O. CapukoB, Kommenmapuil k epascoanckomy xooexcy Poccuiickoti @edepayuu, vacmu nep-
eott, Mockaa 1995, C. 270.
8 Gai, 2 rer. cott., D. 41,1,7,7.
9 B. Cunaiickuit, FOpuouueckas 3azaoka: K eonpocy o cneyugpuxayuu, llusumct 3/2008, C. 62.
10 UccnenoBarenbCKuii IIEHTP YaCTHOTO MpaBa, [ epumanckoe npaso, Yacms I, I pasxcoanckoe yno-
orcerue, Mocksa 1996, C. 216.
11 H. Warendorf (u np.), The Civil Code of the Netherlands 2009, C. 15.
12 JI.I". JIaBpoBa, pea., @panyysckuii epasxcoanckuii kooexc, Cankt-llerepOypr 2004, C. 440.
13 H.3. JluBumw, pen., / pasicoarckoe sakonodamenscmeo Mspauns, Cankr-IlerepOypr 2003, C. 211.
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I'paxnanckomy xonekcy JlatBuiickoi PecryOnuku, ecnu uyxue Marepuaibl Obutn 00pabo-
TaHbl O3 BEIOMa M COINIACHsI COOCTBCHHHKA, TO COOCTBEHHHK B IIpaBe TPeOOBAaTh HOBYIO
BEIIlb B CBOIO COOCTBEHHOCTBH 0e3 0053aHHOCTH BO3MEILATh 33 BXOIAIIYIO B ¢€ COCTaB 4y-
XKYFO BEIllb U 33 TPY, MO0, OCTaBJIsisi COOCTBEHHOCTh BUHOBHHUKY, TPEOOBATH YILIATHI BHIC-
1reif U3 [eH, KOTOpbIe ObLIH y €ro BEIIH C TOTO JHsI, KOT/[a OHA ObLIa B3sITa, 10 JHSI, KOTa eMy
9TO BO3MEUICHHE MPUCYANIHN, H, KPOME TOTO, TpeOOBaTh BO3MEIIEHHE BCeX YOBITKOB. Eciu
COCMHECHHE MPOU30ILI0 JOOPOCOBECTHO, TO BO3HHUKINAS BEIlb CTAHOBUTCSI COOCTBCHHO-
CTBIO TOTO, KTO €€ H3TOTOBHII, €CIIH PHCOCIMHEHHBIN MaTepral O4EBUIHO [IEHHEE TyXKOT0,
HO Ha Crenu(uKaropa Bo3yiaraercs 00I3aHHOCTb BEPHYTh CTOJIBKO JKE MaTepuaia TOro e
Ka4ecTBa M COPTa, JIMOO 3aIUTATUTh 3a HErO BBICIIYIO [ICHY, KOTOpasi y Hero Obuia BO BPEeMsI

MIPUCOCAUHCHUSI, ¥ BO3MECTUTh IPUYHHCHHBIC YOBITKH ',

5. Ctoponbl 00513aTEJILCTB

TTyHKT 2 TaHHOM CTaThH YCTAHABIUBAET, KTO SBJISETCS CTOPOHAMH B 3THX 0053aTEIbLCTBAX.
B mepBoM ciryuae 310 cCOOCTBEHHUK MaTepHaioB, KOTOPHIH MPHOGPEI MpaBo COOCTBEHHOCTH
Ha HOBYIO Belllb, U JIUI0, OCYIIECTBUBINEE MepepabOTKy, HO HE TOMYUHBIIEe MPaBo cOO-
CTBCHHOCTH Ha Belllb. Bo BTOpOM citydae 3To nepepaboTuuK, KOTOPbIi MpHoOpEN npaBo coo-
CTBEHHOCTH Ha CO3/IaHHYIO BEIIb M HA KOTOPOM JIEXKUT 00SI3aHHOCTh BO3MECTHTH CTOUMOCTD
MaTepHuaioB, H COOCTBEHHHK MaTepHaJIOB, KOTOPbIH UMEET MPaBo TPeOOBATh BO3MEIICHHS
ux crouMoctb. O0a 00s3aTenbCTBA BOSHUKAIOT TOTIA, KOTZA BO3HHMKACT TPABO COOCTBEH-
HOCTH Ha HOBYIO BEIllb. IHBIMH CIIOBAMH, IOPUANIECKAM (PAKTOM, C KOTOPBIM CBS3aHO TIPH-
obpeTeHHe mpaBa COOCTBEHHOCTH, SIBJISCTCS HE Tepeaada HOBOU Bl COOCTBEHHUKY Ma-
TEpHAJIOB, U3 KOTOPBIX OHA M3TOTOBJIEHA, a caM (akT nepepaborku'®. K coxanenuro, m.2 He
MTO3BOJISIET YCTAHOBHTH, KaK CIIEMYET PEIIaTh BOPOC O BEIWYMHE CTOMMOCTH MaTepHajioB

U nepepaboTKHU.

6. HeqoOpocoBecTHbII nepepadoTunk

IyskT 3 ycraHaBIMBacT mpaBa COOCTBEHHHKA MaTepualia, YTPATUBILIETO €ro B PE3yIbTaTe
HEeI0OOPOCOBECTHBIX JACHCTBUN, U O0SI3aHHOCTH HEZI0OpOCcOoBeCTHOTrO mepepadorynka. Coo-
CTBCHHHMK MAaTepHAJIOB HAJCSICTCS MPABOM TpeOOBaTh OT IepepaboTdrMKa BO3MEILICHHE

YOBITKOB, HO MEXIY JEUCTBUSMHU TIepepadOoTINKa M YOBITKAMHU JIOJDKHA CYIECTBOBATh IPH-

14 H.D. JluBmmun, pen., I pascoanckuil kooexc Jlamesutickou pecnyonuku, CaHkt-IlerepOypr
2001, C. 344.

15 B. Benos, pexn., [Ipakmuxa npumenenus epaxcoanckozo kooekca P® uacmu nepeoii, Mocksa
2009, C. 612.
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YHHHAS CBsI3b. TaK KaK HOpMa HE OIPAaHMYMBACT pa3Mep BO3MEIIAEMbIX YOBITKOB, TO OHHU
B cootBeTcTBUH C 1.1 cT. 15 T'K P® momiexar moimHoMy BO3MEIIECHHIO. Y HET00pocoBecT-
HOTO crieniuKaropa HeT MpaBa Ha BO3MELICHUE CTOUMMOCTH MepepaboTKU. DTO - CAHKIUS
3a HeIOOPOCOBECTHOE MOBEICHHUE.

Ha nmepepabotunka, coBepImnBIIero HEAOOPOCOBECTHEIE IEHCTBUS, IPUBEIINE K yTpaTe
COOCTBEHHHKOM MaTepHaJIOB, BO3JIaraeTcsi 00s3aHHOCTh Mepe/iaTh HOBYIO BEIb B COOCTBECH-
HOCTB JIpyTrod CTOPOHBI B 00s3aTenbcTBe. Ho mepepaboTymk H0pUIMYECKH HE B COCTOSIHUT
HCTIONTHUTH ATy OO0SI3aHHOCTB, IMOCKOJBKY IMPAaBO COOCTBEHHOCTH €My HE IMPUHAJICIKUT,
a Helb3s MepeaaTh npaB Oosiblie, YeM HMeelb cam. [1o o0memy mpaBuity, IpaBoM co0-
CTBCHHOCTH Ha HOBYIO JIBIDKUMYIO BEllb 00JIalaeT COOCTBEHHHK MaTepuasioB, U HEI0O0pO-
COBECTHBIN crielu(PUKaTOp HUKAK HE MOXET Mepenarh MpaBo, KOTOPOTO Y HErO HET, TOMY,
y KOTOPOTO OHO €CTh C MOMEHTA repepadoTKu. Takas cuTyalys HeBO3MOXKHA M TOT/Ia, KOTraa
CTOMMOCTbH TepepabOTKU CYIIECTBEHHO IMPEBBINIACT CTOMMOCTh MAaTEpUANIOB, TIOTOMY 4YTO
nepepaboTUnK JecTBOBa HeA0O0pocoBecTHO. [0 MOeMy MHEHHIO, 3aKOHOAATENh HUMEN
B BHJy Iiepesiady BIIaJICHUS, a HE npaBa cOOCTBEHHOCTH. CTPOro roBopsi, Mbl KIMEEM JIEIIO

¢ ne(eKkToM I0pPUANIECKON TEXHUKH.

7. OcyuiecTBi/ieHHe epepadbOTKU ISl ceOst

3akoHonarenb TpedyeT, 4ToObl mepepaboTyuK OCYIECTBISI epepaboTky s ceds. Kak
TIOHUMATh 3T0 ycnoBue? O4eBHIHO, TOHUMATh €r0 HY>KHO IIMPOKO. B ycrmoBusix MeHOBOM
9KOHOMHKH OCHOBHAsI Macca Belllel MPOM3BOJUTEHCS B KaUeCTBE TOBAPOB, YTO IPEIoaraeT
UX TIpoAaxy Ipyrum juuam. Co3aHue HOBBIX BEUICH JUIS YIOBJICTBOPEHHS HCKIIOUYUTEIBHO
JIMYHBIX MOTPEOHOCTEH CO3/Ia0IIET0 MMEET MECTO TOJIBKO B HATypallbHOM SKOHOMHUKE. [Tpn
MEHOBO# SKOHOMHKe 3TO B OoJblieii cTeneHy uckioueHune. CienoBaresbHo, 3T0 TpeboBa-
HUE BBIIIOJHUMO HE TOJBKO TOTJA, KOTJa B pe3yibrare rnepepaboTKu Yy)KHX MarepualioB
M3TOTOBJICHHAS BEUb NpeJHa3HaYeHa MCKIIOUYUTEIBHO Ul YHAOBIETBOPEHHS JMYHBIX MO-

Tpe6HO0T€I71 caMoro Hepepa60TtH/H<a, HO ¥ TOrAaa, KoTZa BEIIb IMpEAHAa3HaYCHa AJIs ITPOaaKu.

8. YcioBus, npu co0/110ieHUH KOTOPBIX crieliu(UKaTOpP MOKET
CTaTh COOCTBEHHUKOM HOBOI1 Belu

B mopsiike UCKITIOUeHHUS! CIe(UKATOp MOXKET CTaTh COOCTBEHHHKOM HOBOHM BEINH, JIUIIH
[IpU HAIW4uK TPEX YCIOBUIL:

- CTOMMOCTB NepepabOTKH CYIIECTBEHHO MIPEBBIIIAET CTONMOCTD MaT€pPHAIIOB;

- N3TOTOBUTEINH TOOPOCOBECTEH, T.€. HE 3HAJ U He JOJDKEH OBbLT 1O OKOHYAHHS H3TOTOBJIe-

HUs 3HAaTh O TOM, YTO UCIIOJIB3YCT LIy)ICOI‘/II MaTrepua;
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- M3TOTOBUTEIb OCYIICCTBIISLI IepepaboTKy s ceOsl.

Crnenngukatop 00s3aH BO3MECTHTh COOCTBEHHHKY MAarTepHajoB HX CTOUMOCTb, XOTS
ClIelyeT MOMYEePKHYTh, YTO 3Ta KOMIICHCAIUS HE SIBJISETCS YCIOBHEM MPHOOPETSHUsI mMpa-
Ba cobcTBeHHOCTH. [IpaBOOTHOIICHHS 11O TIOBO/Y KOMIICHCALIMN HOCST 00513aTeIbCTBEHHBII

XapaxTep.

9. HekoTopble JUCKYCCHOHHBIEC BONPOCHI N0 TAHHOW TeMe

Bo3MOXHBI ciydan, Koraa nepepadoTaHHast BEIlb MPecTaBisiia Iuisi COOCTBEHHNKA B OOJIb-
mieif cTeneHn HeMaTepHallbHYI0 [IEHHOCTh (00pydaibHOE KOJBIO, PUCYHOK, CICTaHHBIN Ha
000pOTHOH CTOPOHE MUCbMa — MAMSTh O IOPOroM uesnoseke). [IpaBo MpU3BaHO OXPaHATh Kak
MarepranbHbIe, TaK U HeMaTepHaIbHbIe IEHHOCTH, M JaXKe €CIIM CTOMMOCTD CHelH(UKALINI
3HAYUTENHHO BBIIIE CTOMMOCTH MaTepraa, CIel(pHKaTOp COOCTBEHHUKOM CTaTh HE IOJDKEH.

Takoke ciaydaercs, 4To nepepadoTaHHast BEIlb HE NPEICTABISAET A1 COOCTBEHHUKA HUKA-
KO LIEHHOCTH, TOT/Ia OH BCE PaBHO B MpaBe TPeOOBaTh HOBYIO BEIIb, HO MOXKET OTPAHUIUTh-
¢st M TpeOOBaHMEM BO3HATPAXKICHHUS 3a IIepepadoTaHHbIi MaTepra'®.

Cnenyer 11 OTHOCHUTH K IepepaboTKe: MUCaHUE, YSPUCHUE, IPaBUPOBAHUE U T.II. 00pa-
0OTKY MOBEPXHOCTH 4yXk0ii Bem. BooOre, ['epmanckoe yiaokeHus 1aET TONOKUTEIbHBIH
oreet!”. KoHEYHO, aBTOPCKOE TIPABO OTIEIMMO OT OPUTHHAIIA, HO CaM OPHIHHAJ MPEICTaB-
JsieT OOJBLIYI0 HEHHOCTh AJIs aBTopa. I103TOMy IpaBo COOCTBEHHOCTU MOXET OBITH IIPH-

3HAHO 32 TIepepabOTYMKOM, €I 00pabOTKa MOBEPXHOCTH MOXKET CUUTATHCS HCKYCCTBOM.

10. 3akarouenue

IoHATh cymHOCTS ceNU(UKALUY BO3ZMOXKHO TOJIBKO IPOAHATU3UPOBAB UCTOPUUECKUE ITaA-
bl €€ HOpPMHUPOBAHMS, TO3HAKOMHBIINCE C PA3ITHIHBIMH O3HUIIAMH IIUBHINCTOB, PACCMO-
TPEB JNAHHBIH IPAaBOBOIT HHCTUTYT B IPYTUX CTPAHAX KOHTHHEHTAIBHOW ITPAaBOBOM CEMBH.
OIHMUM U3 KJIIOUEBBIX HOHATUH B JTAaHHOM BOIPOCE SIBISIETCS 100OPOCOBECTHOCTD crienudu-
karopa. Ecim on He mo6pocoBecTeH, To He BaKHO, KAKOBA CTOMMOCTB MepepaboTKH U CTo-
HNMOCTb MaTepHaoB, IPH ITOM OH TepseT IIPaBoO TPeOOBaTh BO3MEIIEHHS CTOMMOCTH CIIeIl-
upuKauu 1 00s13aH BO3MECTUTh IPUUUHEHHBIE YOBITKH. 3aKOH CTaBUT JOOPOCOBECTHOCTD
TIPEBHIIIE BCETO U HE MOXKET 3alWInarth oOMaH M Hempasxy. HecMoTps Ha TO, 9TO HOPMEI
0 crienu(UKaIIK He UMEIOT IIHPOKO MPHMEHEHHUS, TeM He MEHee OHH OCTaloTCsS BOCTpeOo-

BaHbI IIPU Pa3pelLIEHUU CIIOPOB O CyIb0€ HOBOH BELIH.

16 B. Cunaiickuit, fOpuouueckas 3azaoxa..., C.60.
17 UccnenoBatenbCKyiA IEHTP YaCTHOTO TIpaBa, [ epmanckoe npaso. Yacms I. I pasxcoanckoe yno-
orcenue, Mocksa 1996, C. 216.
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Buorpaduyeckasi annoranus:
Aptém CopoknH — CankT-IleTepOyprekuii TocyIapCTBeHHBIH YHHBEPCHUTET, FOPHIMIESCKUI
(akynpreT. HayyHbie HHTEpECHI: ceMEifHOE MPaBo, KOPIIOPATHBHOE MPABO, HACICICTBEHHOE

[PaBo, PUMCKOE MTPaBO, TPAKIAHCKHIA TPoLece.

SUMMARY
Specification: historical and contemporary approach

The aim of the study is to evaluate the notion of specification in the law system of the Russian

Federation. Presenting this term the author focus on both historical and contemporary perspective.

KEeyworbs: Russian law system, specification, historical and contemporary perspective






ExaTtEpuHA IIIEBETHUKOBA

IIpuoOperenue npaBa cOOCTBEHHOCTH
Ha 0ecxo3siiiHbIEe Bellu

IIpaBo coOCTBEHHOCTH, O€3yCIIOBHO, 3aHUMAaeT Ba)KHEHIlee MECTO B CHCTEME BEIIHBIX
mpaB. B pasmuuHBIX MPaBOBBIX CHCTEMax MHpa BOIPOC O PErYIUPOBAHUHU MpaBa COO-
CTBEHHOCTH DEIIAETCsl PasHOIUIAaHOBO. OJHAKO ClIEIyeT OTMETHTh, YTO B KaXIOM OOIIe-
CTBE JAaHHOE IIPaBO IOJB3YeTCsl 0COOBIM YBaKEHHEM: €r0 XapaKTepH3YIOT KaK CBSIICHHOES
1 HEMPHUKOCHOBEHHOE.
st Toro, 4To0BI BO3HHMKIIO NMPaBO COOCTBEHHOCTH HY)KHBI OINPENCIICHHBIC FOPHIHYE-
ckue Qaktel. Takue ropunuueckre GpakThl IBISIOTCS OCHOBAHUSIMU BO3HUKHOBEHUS MTpaBa
cobctBeHHOCTH. OHU MOTYT BBIPAXKATHCS Kak B BUJIE ICUCTBHUil (HApuMep, U3rOTOBICHUE
BEIIM), TAK U B BUZIEC COOBITHHI (HApUMep, HCTEUCHHE CPOKa MPHOOpETaTEeILHOM JaBHOCTH).
BhIIensifoT nepBoHavYa bHBIE W MPOHM3BOJHBIE OCHOBAHUS TPHOOpETEHUWs mpaBa coO-
CTBEeHHOCTH. [10 epBOHAYAILHOMY OCHOBAHHUIO MPABO COOCTBEHHOCTH BO3HHUKAET BIIEPBBIC,
a o0beM IpaB He 3aBHCHT OT MPABOMOUYMH MpeAIIecTByomero coocrsennuka. [Ipn npouns-
BOJIHBIX OCHOBaHHSIX MPHOOPETEHMsI MpaBa COOCTBEHHOCTH CYIIECTBYET IPAaBOIPEEMCTRBO,
1 OCYIICCTBISIETCS MEPEXoJl MpaBa COOCTBEHHOCTH OT IPE/IICCTBYIOMIETO COOCTBCHHUKA
K HOBOMY COOCTBEHHHUKY B TOM 00beMe, KOTOPBIH ObLT y MPEALISCTBYOLIETO COOCTBCHHUKA.
JlelicTByroliee rpakIaHCKOE 3aKOHONATENbCTBO TPEIyCMaTpHBAeT B Ka4eCTBE OIHOTO
13 TIEPBOHAYABHBIX OCHOBAHHU MPHOOPETEHHS MpaBa COOCTBEHHOCTH BO3MOXKHOCTBH BO3-
HUKHOBEHHUS MpaBa COOCTBEHHOCTH Ha Oecxo3sitHbie Belu. [IpaBoBoit pexM 0eCX03sIHBIX
BEILSH OIpeieNsieTcs CASAYIONMMI HOPMAaTUBHO-TIPABOBBIMH aKTaMH:
— I'K (I'paxxnanckuit kogekc Poccuiickoii deneparyn), 4acth nepsast oT 30.11.1994!
(tnaBa 14, 15);
— I'pakmaHckuii mporeccyaabHbIil Komeke Poccwuiickoit Memepanmu ot 14.11.20022

(rmaBa 33);

1 C3 PD. 1994 Ne 32, C1. 3301.
2 C3 PD. 2002 Ne 46, C. 4532.
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— denepanpublii 3akoH O rocyIapCcTBEHHON PErHCTPAIMK MTPaB Ha HEIBHIKIMOE UMY-
LIECTBO U CIEI0K ¢ HUM oT 21.07.19973;

— INocranosnenue IIpaButenscra Poccuiickoit @enepanuu ot 17.09.2003 Ne 580 O6
yTBepikaeHNH [107I0KEHMS O IPHHSITHH Ha ydeT OSCXO3sIMHBIX HEBMKUMBIX BEIICH*.

BrlenpuBeieHHbIH epeuyeHb HOPMATUBHO-IIPABOBBIX AKTOB, PETYJIUPYIOIIUX BOIPOC
MPaBOBOT'O PeXXKUMa OECXO3SHHOTO UMYILECTBA, SBISCTCS OCHOBHBIM, OJJHAKO HE HCYEPIIbI-
BaromnM. B mpaBoBoii cucreme Poccuiickoit deneparnun MMErOTCsl U IpyTrie HOPMaTHBHO-
MIPaBOBBIE AKThI, KOTOPHIE HANPABJICHBI Ha PEryJMpPOBaHHUE JaHHOTO BOIPOCA, B TOM YHCIIE
Ha PErHOHAJILHOM U MyHUIIUITAJILHOM YpOBHE. Tak, opraHbl MECTHOTO CaMOYTIPABICHUS MO-
I'yT IPUHAMATh HOPMaTHBHO-TIPABOBBIE AKTHI, PETYINPYIOLINE MOPSIO0K OpraHu3aiu pado-
TBI aIMUHHACTPALUHI MYHHIHIIAIEHOTO 00pa30BaHUs ¢ OECXO3SHHBIM UMYILIECTBOM, KOTOPOE
HaXO/IUTCS HA TEPPUTOPUH STOTO MYHHUIUIIATIBHOTO 00pa30BaHUSI.

ITyskr 1 ct. 225 TK PO onpenensier 6ecxo3siiiHyO BEIllb MOCPEICTBOM MEPEUHS, BKIFOYa-
IOLIETO TPH BU/a Bellei, MPU3HABAEMBIX 0€CX03SHHBIMU:

— Bellb, KOTOpasi HE UMEET COOCTBCHHUKA,
— BeIlb, COOCTBEHHHUK KOTOPOIl HEM3BECTEH;
— Belllb, OT IIPpaBa COOCTBEHHOCTH Ha KOTOPYIO COOCTBEHHHK OTKA3aJICsL.

Taxkum 00pa3oM, KOHKPETHO OIPECNICHbI T¢ 00CTOATEIBCTBA, P KOTOPBIX BELb CUH-
TaeTcs Oecxo3siiHONW. BMecTe ¢ 3THM, CIeyeT YYUThIBATh U CIEAYIOIIee 00CTOSTEIbCTBO:
B TOM ClIy4yae, €CJIi COOCTBEHHHUK HEABMKAMOTO HMYIIECTBA YMEpP, NMYIIECTBO HE MOXKET
OBITh MIPU3HAHO OECXO3SIMHBIM, TIOCKOJIBKY Y YMEPILEro COOCTBEHHHKA MOTYT OBITh HAaCJIe-
HUKH, HE3aBUCHMO OT TOTO, OBIJIO JIM OTKPBITO HACIEACTBO M BCTYNWIH JIM B HACIEACTBO
HacyeHuKu. OTKa3 cOOCTBEHHUKA OT BEIIX JIOJDKEH BBIPAXKATHCS B COBEPIICHUHU OIpesie-
JICHHBIX JACHCTBHMH, 3aKITFOYAIONIMXCS B YCTPAHEHUH OT BJIAJICHHS, TIOJIb30BaHUS U PACTIOps-
JKCHHUS 3TOW BelIbI0 0e3 JallbHEeHIIIero COXpAaHEeHHUs MpaB Ha Hee. B To ke Bpemsi 0TKa3 OT
COOCTBEHHOCTH caM 110 ceOe He BIIeUeT IPEeKpaIeHus paB 1 00s13aHHOCTEH cOOCTBEHHUKA
B OTHOLICHUHU UMYILECTBA JI0 TEX IOp, IOKa MpaBo COOCTBEHHOCTH Ha HEro He mpuodpere-
HO ApyruM junoM. Hampumep, mpu oTkase cOOCTBEHHHKA OT 3éMENIBHOTO y4acTKa 00s3aH-
HOCTb yIJIaThl 3€MEJIFHOTO HAJIOra COXPaHSETCs 3a HUM JI0 MOMEHTa PErucTpalyy mpasa
COOCTBEHHOCTH Ha 3TOT 3€MEJIbHBIN YUaCTOK APYTUM JIUIIOM®.

BecxossiitHple BemM MOTYT OBITh OOpaIlieHbl JPYTHMHE JIMIAMHU B CBOIO COOCTBEHHOCTB.
WuTepecHblit pakT oTMeyaeTcss B KOMMEHTapusaX kK ['paxkaaHckoMy kojekcy PD moxa penak-

mueir A.I1. CepreeBa OTHOCHTEIIBHO BOIPOCA O BOSHUKHOBEHHUH IPaBa COOCTBEHHOCTH Ha

3 C3 PD. 1997 Ne 30, Ct. 3594.

4 C3 Pd. 2003 Ne 38, Cr. 3668.

5 COOpHHUK METOAMYECKUX PEKOMEH/JALMI 10 PerylInpoBaHMIO BOIIPOCOB BBISBICHHS, ydeTa U
NIpHOOPETeHUsI B COOCTBEHHOCTh Oecxo3sifHoro mmymiectBa [online]. Accommannus «Coser
MYHHUIUITATBHBIX 00pa3oBanuii HoBropoackoit obmacti» [octym: 2013-05-15]. JoctymHb
Ha: www.smono.ru/files/6212690.doc>.
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Oecx03siiHOe UMYILECTBO. B COBETCKHIT MepHo ATOT BOIPOC PEIACs Ha OCHOBAHUM TIpe-
3yMIIIUU TOCYAaPCTBEHHON COOCTBEHHOCTH, T.€. TIOKa WHAs TPHHAIC)KHOCTh UMYILECTBA
HE JI0Ka3aHa, MPEAINosarajgoch, 4YT0 COOCTBEHHMKOM HMMYIIECTBA SIBISETCSl TOCYIapCTBO.
B nHacTosmee BpeMs 3Ta Mpe3yMIuus MoTepsiia CBOe 3HaYeHHEe U 3aMEHEeHa MPeIIoI0KEHHU-
€M TpaBa COOCTBEHHOCTH (PAKTHUYECKOTO BIIAJIEINbIIA, COMIACHO KOTOPOH BlaJieNiel] HMyIIe-
CTBa IPEATIONAraeTcs ero COOCTBCHHUKOM, [IOKa HE JJOKa3aHO HHOE’.

[TonsTHEe OECXO3IHHON BEIM OXBATHIBAET HECKOJILKO BHOB BEIICH, 003 aroIuX pas-
JIMYHBIM MPAaBOBBIM PEXHUMOM. Tak, ¢ FOPHIMIECKON TOUKHM 3pEHHS BEIIU AENATCS Ha JIBH-

JKHUMBIC U HCABUXKUMBIC.

1. PaccmoTpuM Oecxo3siiiHbIe BelllH, OTHOCAIIHMECH K ABHKUMbIM
BellaM:

— OpolIeHHBIC COOCTBEHHUKOM HJIM HHBIM 00pa30M, OCTABJICHHBIC UM BEIIN;
— HaxoJIKa;
— 0e3Ha/[30pHBIC )KUBOTHbIE;

— KJaj.

1.1 Bpomennble COOCTBEHHMKOM HJIH MHBIM 00pa30M, OCTaBJIeHHbIE UM Bellu

Crartbst 226 I'paxmaHckoro kojekca PD ycTaHABIUBACT, UTO JBHKHMBIC BEIH, OT KOTOPHIX
COOCTBEHHHK OTKAa3aJICsl — 3TO OPOLICHHBIE COOCTBEHHUKOM HJI MHBIM 00pa30oM, OCTaBIICH-
HbIC MM BEIIH C [IEJIbI0 OTKa3a OT MpaBa COOCTBEHHOCTH Ha HHUX. Takue BEIIM MOTYT ObITh
o0palleHbl APYTHMH JIUI[AMU B CBOKO COOCTBEHHOCTb.

Ecnu ey OpoiieHbl Ha Kakoi-1100 TeppUTOpHUH (3EMEIBHOM y4YacTKe, BOIOEME, B 3/1a-
HUH, COOPY)KEHUH ), PUHAJICKAIICH HE COOCTBEHHUKY JaHHBIX BEIICH, a PYTroMYy JIHILY, TO
9TO JIUIO UMEET MPABO OOPATHUTH JaHHBIC BEIH B CBOKO COOCTBEHHOCTH. [IpH 3TOM HE0OXO0-
JIMMO Y4€CTh, YTO TAKOE MPaBO BOSHUKAET y HETr0 HE Ha BCE BEIIHU, a TOJIILKO Ha:

— OpOILIEHHBIE BEIIH, CTOUMOCTh KOTOPBIX SIBHO HHU)KE CYMMbI, COOTBETCTBYIOIICH TIsI-
THKPATHOMY MHUHHUMAJIbHOMY pa3Mepy OIIaThl TPY/a;

— OpOILICHHBIC JIOM METAJUIOB, OpaKOBaHHAsI MPOIYKLUS, TOIUIAK OT CIIaBa, OTBAJIBI
U CJIMBBI, 00pa3yeMbie MpU J00bIYE MOJIE3HBIX HCKOMAEMBIX, OTXOJbI TPOM3BOACTBA
U JIPYTHE OTXO/IBI.

To ecTb npeaMeTsl, HaXOAALIMECs Ha 3eMEJIbHOM y4acTKe, BOJOEME MM Ha KaKOM-JIH00
JPYroM 00BEKTE MOCTYNAT B COOCTBEHHOCTh (PaKTUYECKOTO BIIaJIENIbIa ATUX OOBEKTOB, KO-

TOPOMY IJIA 3TOr0 AOCTATOYHO MPUCTYIIUTD K UCITIOJIb30BAHUIO 6pOHI€HHI)IX Bemeﬁ. Ocrab-

6 A.Il. Ceprees, pen., Kowwmenmapuii x epadcoanckomy rodexcy Poccutickou ®Dedepayuu.
Yacmw nepeas: Yu.-npaxm. kommenmapuii (nocmametinwiti), Mocksa 2011.
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HbIe OPOIICHHBIE BEIH IIOCTYTAIOT B COOCTBEHHOCTH JINIA, BCTYIIHBILETO BO BIIaICHNE UMH,
TOJIBKO B TOM CJIy4ae, €CIIM OHU PU3HAHBI CYIOM 0ECXO3SIMHBIME’ .

ITpuznanue Beu 6eCcX034HHOM OCYIECTBIIETCS B CyAeOHOM HOPSIKE [0 IPaBUIIaM 0CO-
6oro nponsBoacTaa. IIpu 5TOM Cy HOIDKEH yCTaHOBUTH CICAYIONINE (DaKThI: JEHCTBUTEIBHO
JIM CTaTyC BEIIW — OpOIIeHHas Bellb, IeHCTBUTENHHO JIH OTCYTCTBYET COOCTBEHHHUK, U €T0
HEBO3MOYKHO YCTAHOBUTb, M IMEIOTCS JIH JIOKA3aTeIbCTBA, CBUICTEILCTBYIOIINE O BCTYILIE-
HUHM 3a5IBUTENS BO BIIaJCHHE BELIBIO.

Takoe 3asiBIIeHHE BIIPaBe MOAATh (hakTUUSCKH Bragenern Benr. OH JOIKeH yKas3aTb, Ka-
Kasi KOHKPETHO BeIb MMOJICKUT MPU3HAHUIO OSCXO3SHHON, OTMETHUTh €€ OTIHYUTENbHbIC
MIPU3HAKH U ITPEACTABUTH J0KA3aTeIbCTBA TOTO, YTO COOCTBEHHHUK OTKA3aJICS OT IIpaBa co0-
CTBEHHOCTH Ha Belllb, a (DaKTUIECKUIT Blaelen-3assBUTeb BCTYIIHII BO BiIajeHue ee. OTcio-
Jia CIIeyeT, YTO U 3aKOHOJaTeN b, M TIPABONPUMEHUTENb OMYEPKUBACT, IPU3HACT U TpeOyeT
WCTIONHEHMS NMPUHINIA HEIPHUKOCHOBEHHOCTH, CBSIIEHHOCTH MpaBa cobctBeHHOCTH. Cy-
neOHast IPaKTHKA TOKa3bIBAET, YTO CY[ IIPU TIPUHATHU PEIICHUS O MIPU3HAHUH BN 0eCX0-
3sIHOM M nepeiaue ee B COOCTBEHHOCTh (DAaKTHUECKOMY BIIAJICIIbILY, IOJDKEH YOS TUThCS, YTO
Belllb ObLIA OCTABJICHA COOCTBEHHMKOM 0€3 HaMEpEHHs COXPaHHUTh MPABO COOCTBEHHOCTH
Ha Hee. Ho mpu 9TOM, 10 BCTYIUICHUS B CHITy PEIICHHs Cy[a, Y COOCTBEHHHKA €CTh BO3-
MOXXHOCTh BEpHYTh ceOe Belilb. [Tociie jke BCTYIUICHHS B CHITY PeLIeHHs cya, DaKTHIeCKuii

BJIaJIEJICI] BELIM MPUOOpETaeT MpaBo COOCTBEHHOCTH Ha Hee.

1.2 Haxoaka

Bropoii Buj 0ecX03siHBIX BEIICH, OTHOCSIIMXCS K JBMKMMBIM, — Haxoaka. Kak oTMmeda-
et A.II. Ceprees, 3T0 JIBUXXKMMasi BEIllb, BBIOBIBIIIAs U3 BIaJICHHS COOCTBEHHUKA HIJIH HHOTO
YIPaBOMOYCHHOTO Ha BJIaJICHHE JIMLA IOMHUMO MX BOJH BCJEJICTBHE MOTEPH, U KEM-JTHOO
oOHapyxeHHast. KBaquuuupyommmM mpu3HakoM HaXOJKH SBIISETCS CIy4alHOCTh, KaK I10-
TEPH, TaK U HAXOKAECHHUA. DTHM HaXOJKa OTIMIAETCs OT OPOIIEHHON Bemm®,

[To oOmemy npaBwily y JIMIA, HAIIEALIETO MOTEPSIHHYIO BElllb, BOZHUKAET 00SA3aHHOCTh
HEMEJUICHHO YBEJAOMHTH 00 3TOM JIUIIO, €€ ToTepsiBIiee, 1100 COOCTBEHHUKA BEIH WIIN KO-
ro-1u00 JPyroro U3 U3BECTHBIX €My JIUII, UMCIOIIUX MPABO TIOJIYUYUTh 3Ty BElllb, U BO3Bpa-
TUTh HAMJICHHYIO BElIb ATOMY JIMIly. BCTpeualoTcs Takue CUTyalluy, KOIja Belllb HaiijieHa
B MOMEIICHUH WM B TPAHCIIOPTE — HAICANINH Belllb 00s13aH CIaTh €€ JIMILY, IPE/ICTaBIISIO-
IeMy BIaJIesIbIla TOTO MTOMEIICHHSI WITH CpecTBa Tpancrmopta. CoxpaHeHUe BEIld B IEN0-
CTH M COXPAHHOCTH JI0 €€ Nepe/iaudl B OpraHbl BIACTH WM JIUILY, YIIPABOMOYCHHOMY Ha €¢
MOJIyYeHHUE, — ATO 00SI3aHHOCTB HalIeAmero Belb. OTHAKO OTBETCTBEHHOCTb 3 yTpaTy HITH
MOBPEK/ICHUE HAWICHHOW BEIIM OH HECET JIUIIb B CIyYae YMBICIIA WK TPy00il HEOCTOPOK-

HOCTH U B ITIpcJicIaX CTOUMOCTHU BCIIH.

7 B.W. Kazanues, Haxooka no poccutickomy 2paxcoaHcKoMy 3aKOHOOAmenbCcmesy (ano2usmel,
npobenvt u npomusopedus). CripaBouyHo-11paBoBas cuctema. Koncynsrantllmroc.
8 A.IL Ceprees, 10.K. Toncroit, pen., I pasxcoanckoe npaso, B 3 m. T. 1, Mocksa 2005, C. 422.



TIpuobpemenue npasa... | 265

CornacHao ct. 228 'K P® B ciyuae, eciu 1o HCTEUEHUH IIECTH MECSIIEB C MOMEHTA 3asB-
JICHUSI O HAXOJIKe B COOTBETCTBYIOIIHUI OpTaH JIUIO, YIIPABOMOUYEHHOE ITOTYINUTh HAHICHHYIO
BEIlb, HE Oy/ICT YCTAHOBJICHO HJIM CaMO HE 3asIBUT O CBOCM IIPABE HA BEIllb, HAIICIIIHN MPH-
oOperaeT mpaBo COOCTBEHHOCTH Ha 3Ty Belllb. He00X0MMO OTMETHTh, YTO HAYAJIO TCUCHHS
JAHHOTO CpPOKa 3aKOHOJATENh CBSI3BIBACT HE C MOMEHTOM MOTEPH COOCTBEHHHMKOM BEIIH, a
HMMEHHO C MOMCHTOM € 0OHapY)KCHUS M 3asIBJIICHUSI 00 9TOM HAIIIC/IINM B OPTaHbI OIUIIUH
WITH MECTHOTO CaMOYTIPABICHHS’.

Haxonxka, B OTIIMYME OT PACCMOTPEHHOTO paHee MOHATHS OpOMIeHHBIX Bellel (Belei, OT
KOTOPBIX COOCTBEHHHK OTKAa3aJICs), HE IIPEJIIIOIaracT yCTAaHOBICHNUE BOJIM COOCTBCHHHKA Ha
OTKa3 OT €ro IpaBa COOCTBEHHOCTH Ha MPHHAAIEKAIIee eMy UMYIIecTBO. Bost coGcTBeH-
HUKA BEIIH MOXKET OBITh YCTAHOBJIEHA, KOTIa TOYHO M3BECTHA €0 JINYHOCTD, K OH €€ MOXKET
MONTBEPAUTE. TakuM 00pa3oM, HaXO/KOW He OyaeT IPU3HAHA BEIlb, CCIIH YCTAHOBJICHO Ha-
MEpEeHHE JINIA 0TKA3aThCs OT MpaBa COOCTBEHHOCTH Ha MPHHAIEKAIIEe eMy UMYIIECTBO,
a Tarke B TOM ClTydae, KoTa HalleANIHi BeIlb B3sUI €€ B MECTE, IBHO OTBEICHHOM BJIa/ICNb-
LIeM JUIS €€ XPaHCHHUSI.

VIHTEepeCHBIM MOMEHTOM SBIISIETCSI TO, YTO 3aKOHOJATENIBHO HU 32 JIMILIOM, HAIICAINM
BeIllb, HU 3a MOJHUINEH HIIM OPraHOM MECTHOTO CaMOYTIpaBJIeHHs He MPU3HAETCsI 00s13aTeb-
HOCTB IOHCKa JIMIIA, IIOTEPSIBIICTO BEIllb, MIM COOCTBCHHUKA BEIH, HJIM APYTHX JIMI, UMe-
IOMIMX NPaBo MOJYYUTH 3Ty Bellb. 1 B 3TOM ciiydae, Ha MOH B3IV, HE 00ECHEeINBACTCS
JOJDKHASI 3aIIUTa 3aKOHHBIX TIPaB U HHTEPECOB TUTYJIBHOTO COOCTBEHHHUKA BEIIIH.

3aKoH TaKKe He NPEeyCMaTPUBACT 00S3aHHOCTH HAIIIC/IIETO BEIb MyOINYHO OOBSIBIATH
0 HaxXOZIKe B CpeJCTBaX MaccoBoi nHpopmanuu. bonee Toro, ecim paHnee o coBeTCKOMy 3a-
KOHOJIATENILCTBY MPUCBOCHUE HAXOAKH CUUTAIOCH MPECTYINICHUEM, TO JAeHCTBYIOMHNA YTO-
NoBHbIH Kozieke Poccuiickoii @enepanun ot 13.06.1996'° Takoro cocraBa npecTyruieHHs He
cozepkuT. I1o HEIHENIHEMY 3aKOHOIATENBCTBY JIMLO, YTaUBILIEE HAXOAKY JIMOO HE 3asiBUB-
miee O Hei, He HeceT HUKAKOW IOPUANYECKOH OTBETCTBEHHOCTH; OHO TOJBKO yTpaunBaeT
IPaBO HAa BO3HATPAXKACHUE 32 HAXOJKY B CIIyYae, €CIIM BIaJIelICI] 3TOH Bl OOHAPYKHUTCS

1 TIOTpeOyeT ee BO3BpAIlCHHUSI.

1.3 Be3naa3opHble ;KUBOTHBIE

OG6parieHre B COOCTBEHHOCTh OC3HAI30PHBIX KMBOTHBIX B IIEJIOM OCYIICCTBISICTCS B TOM
JKe TIOpsIAKE, 94TO U 0OpalieHue B COOCTBEHHOCTh HaxXoAKH. OJJHUM M3 3HAYHMBIX BOIIPOCOB
MPaBOMPUMEHHUTEILHOM MPAKTHKU B TAHHON cepe SBISETCs BOMPOC 00 00BbEKTEe OTHOIIIEe-
HHH, O TOM, KaKHX XHBOTHBIX HA/UIC)KUT OTHOCHTH K JoMantHUM. OYeBHAHO, YTO HE MOTYT

OBITH OTHECEHBI K DTOI KaTeropuu >XUBOTHBIC, OGI/ITaIOIIII/IE Ha BOJIC, 4 TAKXKXEC B UICKYCCTBCH-

9 IlpnoOpereHne mpaBa COOCTBEHHOCTH Ha HAXOAKy W OE3HAI30PHBIX JKHBOTHBIX[online].
Superinf.ru [Hoctym: 2013-06-07]. doctymusl Ha: <http://www.superinf.ru/view_helpstud.
php?id=343>.

10 C3 PD. 1996 Ne 25, Cr. 2954.
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HO CO3/1aHHO# cpene oOuTaHus. be3Haa30pHBIM CYMTACTCS CKOT, 3a0yAMBIIHIACS, OTOUB-
IIUiicst ¥ BOOOIE BHIOBIBIINIL M3 CTa/la TOTO WJIM MHOTO XOo3siicTBa. Ecim Ge3Ham30pHbI
CKOT TPHCTAET K CTaJaM MM TaOyHAM JPYTUX XO3SHCTB, OH CYMTACTCS MPUTYIHLHBIM' .

[Tpoben 0OTHOCHUTENBLHO OTCYTCTBHS MPSMON 00S3aHHOCTH MOMCKa COOCTBEHHUKA BEIIH,
AMEIOMIMICS TIPU TPaBOM PETYJINPOBAHUS HAXOIKH, BOCIIOIHSETCS HPH PETYITUPOBAHUU
COOTBETCTBYIOILIETO BOIPOCA B Cilydae ¢ OE3HaA30pHBIMH KMBOTHBIMHU. ITyHKT 1 crarbu
230 T'K P® nipsiMo miperycMaTpuBaeT 0053aHHOCTh MOJUIMN WK OPTaHOB MECTHOTO CaMO-
YIIpaBJIEHUS PENPHHITE MEPhI K PO3BICKY COOCTBEHHHKA )KUBOTHBIX.

Hopwma, perynupytomasi cpok IpuoOpeTeHus rnpaBa COOCTBEHHOCTH Ha OE3HAJA30PHBIX
JKMBOTHBIX JIUIIOM, Y KOTOPOTO JKUBOTHBIC HAXOMWIIMNCH HA CONCPKaHWU M B IOJIL30BAaHUHU
— IIeCTh MECSIeB C MOMEHTA 3asBICHHS O 3aJeP)KaHUH JKUBOTHBIX aHAJIOTMYHA HOpME
0 HaxoJlke. B TeueHHe 1IECTH MECSILEeB Ipa)kIaHUH SBISETCS BIIAJCIbLEM 3aJepKaHHBIX
1M 0e3Ha30pHBIX JOMAIIHUX KUBOTHBIX. ECM B TeueHne TaHHOTO mepuoaa oOHapys>KUT-
csl COOCTBEHHUK JKUBOTHBIX, TO MPABO BIAJCHHS MPEKPAIIAeTCs, a MPaBO COOCTBEHHOCTH
Y IOPUINYECKOro COOCTBEHHUKA BOCCTAHABIMBACTCS B ITOJHOM OObeMe. 371eCh 3aKOH Y4H-
TBIBAa€T OCOOEHHOCTD KMBOTHBIX KaK BEIIEH — COOCTBEHHHK >KMBOTHBIX (IIOCI]IE Tepexona
7X B COOCTBEHHOCTb JIPYTOTO JIMIA) BIpaBe NCTPeOOBATh )KUBOTHBIX B CIIydae, €CIIU Y HHX
COXpaHMJIACh MPUBA3AHHOCTD K IMPEKHEMY XO3SMHY WIJIM HOBBIII COOCTBEHHHMK OOpalnaercs

C HUMH KCCTOKO HUJIM HCHAJICKAIIUM 06pa30M.

1.4 Knan
ITpu xapakTepucTHKe KJIa/1a 3aKOHOAATeNh ONPeeNsieT ero Kak COKpBITHIE (TpeOyrorue pac-
KOTIOK VJTH TIOMCKa) JA€HBTH WITH WHBIE IIEHHBIC TIPEIMETHI, COOCTBEHHHK KOTOPBIX HE MOXKET
OBITH yCTAHOBJICH JIOO B CHITYy 3aKOHA YTPaTWJ Ha HUX MpaBo. LIeHHOCTH MOTyT OBITH CIIpsi-
TaHbl HA 3€MEJIBHOM YYacTKe WJIM B CTPOCHUH, MPEACTABIATh COOON BEIIH, KOTOPBIC HC-
KITFOYEHBI U3 COBPEMEHHOTO SKOHOMHYIECKOTro 000poTa. [I0CKONIBKY COOCTBEHHHK MX HEU3-
BECTCH, KJIaJl IOCTYIAaeT B COOCTBEHHOCTh IPakJaHWHA WM IOPHITYECKOTO JINIA, KOTOPOMY
MIPUHAIICKUT UMYIIECTBO, T KiIaz ObUT COKPBIT, M JINLA, OOHAPYKUBIIETO KJIAJ, B PAaBHBIX
nonsix. Ecimu knan Obu1 0OHApy»KeH JIUIOM, KOTOPOMY TPHHAICKHT 3eMENTbHBIH YIaCTOK
WJIM THOE UMYIIECTBO, I/I€ OH ObLI COKPBIT, TO OH MEPEXOAUT K HEMY LICIIUKOM.

OcHoBaHMEM TPHOOPETEHUSI TpaBa COOCTBEHHOCTH Ha KA SIBISIFOTCS ICHCTBHSA 11O €r0
PACKOIIKaM WIIH TIOMCKY U HaXOXJICHHE IIEHHOCTEH B 3eMEIFHOM Y4acTKe, CTPOCHHH OIIpe-
JIEJICHHOT0 JINIIA.

[.®. llepemnieneBuy mpeIaraeT 1Ba KPUTEPHsi, COTTIACHO KOTOPBIM HAXO/Ka OTIMYAETCS
OT KJTaja:

— KJIaJl — HAaMCPCHHO CKpbITas BCIIb, TOrJIa KaK HaXOJKa - BCUIb MMOTCPSIHHASA

11 IIpnobGperenne mpaBa COOCTBEHHOCTH Ha HAaXOAKy M O€3HaJ30pHBIX JKHBOTHBIX[online].
Superinf.ru [Joctym: 2013-06-07]. Joctymusr Ha: <http://www.superinf.ru/view_helpstud.
php?id=343>.
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— XOTs B TOM U IPYrOM Cirydyae COOCTBEHHUK HCHU3BCCTCH, HAXOAKa OCHOBBIBACTCA HA
TOM IPEATIOJIOKECHNH, YTO COOCTBEHHUK MOXKET OBITH HaﬁﬂeH, TOTZla KaK KJjIaJ BHYIIa-

€T NPCATIOIOKECHUEC, YTO OTBICKAHUC COOCTBCHHUKA yxKe HEBO3MOXHO'?,

2. [lepeiiieM K paccCMOTPEeHHIO0 0COOEHHOCTEH 0eCcX03aHHbIX
HeBUKHUMbIX Bellei

3aKOHOIATEICTBOM YCTAHABINBACTCS 0COOBIN MOPSIOK NPUOOPETEHNUS TIpaBa COOCTBEHHO-
CTH Ha OECXO03s5iHYI0 HEIBI)KUMYHO Belllb. Ha mepBoM 3Tare HeoOX0AMMO MPHUHATHE TaKOH
BEIlM HAa y4eT B KayecTBe OECXO3SHHOW OpraHoM, OCYIIECTBISIONIAM TOCYIapCTBEHHYIO
PETUCTpalMIO MPaB Ha HEIBMKUMOE UMYIIECTBO. 3aTeM 10 UCTEUEHHH rojia CO JHS M0CTa-
HOBKH 0€CX03sIHOW HEJBMKMMOM BEIM HA YYET OpraH, YIOJIHOMOYCHHBIN yIIPaBISATh MY-
HULUTIATBHBIM HMYIIECTBOM, MOXET OOPAaTHThCS B CyJI C TPeOOBAHUEM O IPH3HAHHH IIPaBa
MYHHUIUNAIBHON COOCTBEHHOCTH HA 3Ty Bellb. becxo3siiHas HEIBMKUMAs Belllb, HE MpPU-
3HAHHAs [0 PEIICHUIO CyJa MOCTYNUBILECH B MyHHUIUTIAIbHYI0 COOCTBEHHOCTh, MOXKET OBITh
BHOBB IIPHHSATA BO BIAJICHUE, TIOJIb30BAHKE W PACHIOPSHKEHHE OCTABHBIINM €€ COOCTBEHHH-
KoM 1100 nproOpereHa B COOCTBEHHOCTh B CHIIy NPHOOpeTaTeNnbHOl aaBHOCTH. To ecTh
IIPaBO COOCTBEHHOCTH Ha 0ECXO3SIHHYI0 HEABMKUMOCTh MOXKET BO3HHKHYTh Ha OCHOBAaHUH
MIPU3HAHUS 9TOTO TpaBa B CyneOHOM MOPSIKE, IIPHYEM JTAHHBIH IOPHIMYECKHN (aKkT MOXKET
MIOBJICYh BOBHUKHOBEHHE TOJIBKO MYHHUIUIAIbHON cOOCTBEHHOCTH. B yacTHyI0 cOOCTBEH-
HOCTb 0€CXO035IHOE HeIBIKMMOE HMYIIECTBO MOXKET NEPEUTH TONBKO HA OCHOBAHUHM IIPHU-
o0peTaTenbHON TaBHOCTH.

[Tpu3HaHue npaBa MyHUIMIIAIBHONW COOCTBEHHOCTH Ha OECX0311HHOE MMYIIECTBO TECHO
CBSI3aHO C BONPOCAMH YIPABICHUS U PACHOPSHKEHHUS MYHUIMIAIBHOM COOCTBEHHOCTBHIO.
IMocTymenne B MyHHIUITATEHYIO COOCTBEHHOCTD 110 PENICHHIO Cyaa 0eCX03IHHOTO HEABH-
JKMMOTO MMYIIECTBA HE TOJIBKO MMO3BOJISIET COXPAHUTH €r0 OT pa3pyllIeHHUs U pa3rpaldieHus,
HO U J1aeT BO3MOXKHOCTB HMCIOJIB30BaTh 3TO MMYILECTBO B COOTBETCTBHHU C IEHCTBYIOLIN-
MU 3aKOHOAATEIbHBIMH HOPMaMH, YTO, B CBOIO OY€PE/Ib, CIY)KUT UCTOYHUKOM MOTIOTHEHUS
MECTHOT'O OrO/DKETa.

[ToxBoas MTOT BCEMy BBIIECKA3aHHOMY, B)KHO OTMETHUTB, YTO Ha CETOAHSIIHHUN JEHb
3akoHOnaTeNbcTB0 P mpu3HaeT mpaBo COOCTBEHHOCTH KaK OCHOBOIIOJIATAIONIEE BEITHOE
1paBo. Bce ocranbHbIe BEHIHbIC TPaBa UMEIOT IPOU3BOHBIN XapakTep. B ciydyae BO3HUKHO-
BEHHMSI CUTYaIMH, KOTJIa BELIb 110 KAKUM-THO0 MPUYNHAM OKa3bIBACTCs OCCXO3SHHON, HOPMBI
IIpaBa yYUTHIBAIOT HHTEPECHI, KaK THTYJIBHOTO, TaK U (PaKTHYESCKOTO BIIAAENbIIA.

HewnsBecTHOCT COOCTBEHHUKA HE SIBJISICTCSI OCHOBAHUEM JUIS IPU3HAHUS BEIIN Oecx03sii-

HOM. OTCYTCTBHE CBEJCHUI O COOCTBEHHHMKE BEIM CaMO IO ceOe He MOXKET YKas3bIBaTh Ha

12 I'®. llepemenesuy, Yuebnux pyccrkoeo epasxcoanckozo npasa (no uszoanuto 1907 e.), Mo-
ckBa 1995, C. 196.
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OeccyObeKTHOCTh TIpaB Ha Hee. Bo Bcex MOJOOHBIX CUTYalusaX pedb MOXKET MATH O BEIlax,
KOTOpBIE UMEIOT COOCTBEHHUKA, HO KOTOPBIE TOMUMO €TO BOJIU U NP HAJIMYUHU yCTaHOBJIECH-
HBIX 3aKOHOM YCJIOBUH (KaK IIPaBUIIO, 3TO UCTEUCHHUE ONPEIEICHHOIO CPOKa) MOTYT HEPEHTH
B COOCTBEHHOCTD JAPYroro Juma. IMeHHO Takue MoCIeACTBHS HACTYIAIOT IPH HEBOCTPeOO-
BaHHU B TEUECHHE ONPEIETICHHOTO CPOKA MOTEPSIHHOM B, O€3HAI30PHBIX KUBOTHBIX, IPU
UCTEUEHUH CPOKa NMPUOOPETaTENbHON 1aBHOCTU. boee Toro, uctpedoBaHue 3a4acTyto Mo-
JKET OKa3aThCsl BOOOIE HEBOZMOXKHBIM, HAIPUMeEp, €ClIM COOCTBEHHUK HE 3HAET, T HaX0-
JUTCS BEIIb M yTPATIII 32 HCTEYCHUEM yCTaHOBJIEHHOTO 3aKOHOM CPOKa ITPaBo Ha €€ BO3BPAT.

Jlo Toro MOMeHTa, IOKa HOBBII COOCTBEHHHMK HE BCTYIIUT B CBOU IIPaBa, NPEXKHUH co0-
CTBEHHUK, HE BIaJies] IPUHAJUICKABIIEH eMy BElIbl0, BCE e OCTAETCS] TAKOBBIM M BIIpa-
Be UCTPeOOBATh ¢ y TaKhX (haKTHUSCKHX BIaIeNbleB. TeM caMbIM, IPaBo COOCTBEHHOCTH
OCTaeTCs! CBSILEHHBIM, TAK KaK HUKTO HE MOXKET OBITh JIMILIEH JaHHOTO [IpaBa, HHAYe KakK 10

peuienuio cyaa. [IpaBa Bcex COOCTBEHHUKOB MOJUICKAT CyAeOHOM 3allUTe PaBHBIM 00pa30M.

buorpaduyeckas aHHOTALIUA:

Exarepuna IlleGetHuxoBa — MpKyTCKuil rocynapcTBeHHBIN yHUBepcuTeT, IOpunuyeckuit
HMHCTUTYT, OTAENECHUE MEXKIyHapoHoro npasa. HaydHele MHTEpeCHl: MEXyHApOIHOE ITy-
OnmYHOE IPaBO, MEXIYHAPOLHOE YacTHOE MPaBO, TPAXKITAHCKOE IIPABO, CPABHHUTEIHHOE

MpaBOBCACHUEC, 3alllMTa IIpaB YCJIOBCKA.

SUMMARY
The acquisition of property right of unclaimed property
The study aims at an evaluation of the acquisition of the ownership of the unclaimed property.
The author present this form of the acquisition of the right to property in the Russian Civil Code
emphasising the necessity of fulfilling law norms.

Kevyworps: acquisition of property right unclaimed property, civil law
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OJaer I'orogoB

I[OKTpPIHa HCUYECPIIaHUA UCKIIOYUTEC/JIBHOI0 IIpaBa

1. O01ue moJ10KeHu s

Vcueprnianue MCKIIOUNTEIBHOTO MPaBa, KaK CHENUATbHBIH MEXaHM3M KOHTPOJSI 000CHO-
BaHHBII U BBEJICHHbII B TPAXIAaHCKO-IIPABOBOIl OOMXOI HEMEIKHM IMBHINCTOM Mo3edom
Kornepom! errie B mo3anponuioM Beke, CICAyeT pacCMaTpUBaTh B SKOHOMUYCCKOM U FOPHAHU-
YyecKoM cMbiciax. [loa ncueprnaHueM MCKIOUUTEIBHOTO MpaBa B SKOHOMHYECKOM CMBbICIIE
ITOHMMAETCS yTpaTa KOHTPOJIS IpaBooOIaaTess 3a Cynp00il MpOM3BOANMON UM HPOIYKIIUH
C BOIUIOIICHHBIMH B HEH OXPaHSEMBIMH pPE3yJlbTaTaMH HHTEIUICKTYaJIbHOU JESATEIbHOCTH
WM TIPUPABHEHHBIMU K TAKOBBIM CPEICTBAMU MHAMBMYyaJlM3allMi Ha ONpPEesICeHHOM Tep-
puTopuH. B ropuandeckoM CMbICIe HCUEPIIaHUE UCKIIIOYNTENBHBIX NIPaB HE YTO MHOE Kak
o7iHa U3 OPM 3aKOHOJATEIHHO YCTAHOBJICHHOTO OIPAaHUYCHUS FOPUANYECCKON MOHOIOIMH
Ha MCIOJIb30BaHUE OXPAHAEMOI0 PEe3ysIbTaTa MHTEIUIEKTYaIbHON JeATeIbHOCTH WIN Cpell-
CTBa WHIMBUAyalH3allMu, T.€. JerajdbHas (Gopma o0Xoma MCKYCCTBEHHBIX OapbhepoB IS
CBOOOJIHOM TOPTOBJIH, KOTOPbIC MOTYT BO3BOAUTHLCS 001a1aTes MU a0COTFOTHBIX HCKITFOUH-
TEJIbHBIX IIPAB HA OXPaHsAEMbIE Pe3y/IbTaThl MHTEIUIEKTYaIbHOM 1eATEIbHOCTH MU CPEACTBA
nHIuBHIyanu3anun. CymecTByeT, 0 MeHbIIeH Mepe, 1Be (POPMBI OTpaHUUCHUH I0pHUaNIe-
CKOH MOHOITIOJIMM M3BECTHBIX TpaBy MHTEUICKTYyaJbHOH COOCTBEHHOCTH. [lepBasi U3 HHUX,
K KOTOPOW M OTHOCHUTCS MCUEpIIAHKE MPaBa, a TAKKE MPEK/ENO0Ib30BaHUE U MOCIIENONb30-
BaHHE B IATCHTHOM ITpaBe, HaIlpaBJIeHa IPEUMYIIIECTBEHHO Ha Y/IOBJIETBOPEHHE SKOHOMHUYe-
CKUX MHTEPECOB TPETHUX JIUII, ACUCTBHS KOTOPBIX CKOBAaHbI HATMYUEM YKa3aHHOW MOHOIIO-
nmuu. Bropast Gopma orpaHHdeHHH MPOJUKTOBAHA MPEUMYILECTBEHHO COLMAIBHBIMU OO
TYMaHHTapHBIMHA HHTEPECAMHU U OTPEOHOCTSAME OOIIECTBA B HOBBIX 3HAHUSX, TEXHUUESCKHX
JOCTHXKEHHSX U T.IL. DTy (POpMY OrpaHUYCHHUI COCTABIISIOT T.H. CIIy4au CBOOOIHOTO UCTIOJb-

30BaHMUSI OXPAHSIEMBIX PE3YJIBTATOB HHTCIUICKTYaIbHON eI TCIbHOCTH .

1 J. Kohler, Deutsches Patentrecht, Mannheim 1878, C. 100.
2 Cwm. Hampumep, cT. cT. 1273-1280, ct. 1359 'K PD.
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B ocHOBy miepBoii n3 yka3aHHbBIX (OPM MOJOKEHA T.H. JOKTPHHA MCYCPIIAHHUS UCKITFOUH-
TEJIBHBIX TIPaB, KOTOpast 0pOPMIIACH B 3aKOHOJATEIILCTBE U IIPABOIPHMEHHUTEIBHON TIpaK-
THKE B KaueCTBE MHCTPYMEHTA, MO3BOJISIONIECTO CHATh, WIIH, 10 MEHBIIIEH Mepe, CMATYHUTH
HMEIOIIE MECTO MPOTHBOPEUHS KAK MEXKIY MOHOIOIBHBIM XapaKTEPOM HCKIFOUUTEIIBHOTO
npaBa U IPHUHIIUIIOM CBOOO/BI IEPEMEIICHHUS TOBAPOB M YCIYT HA TEPPUTOPUH OJHOTO TO-
cyaapcTBa (HAIlMOHABHBIH aCleKT) TaK U MEXIY TePPUTOPHATBHBIM XapaKTepoM JeHCTBHS
HCKJIFOYMTEIIBHOTO MPaBa M MEKIYyHAPOJHBIMH YKOHOMUYCCKUMH TPEOOBaHHSMU CBOOOI-
HOI TOProBiM (MEXKIIyHApOIHBIH actiekT). Kaskiplil u3 Ha3BaHHBIX ACIIEKTOB SIBJISICTCSI pelia-
OIUM TIPU OTIPE/ICIICHUH FOPUIUYSCKH 3HAYMMBIX MOCICCTBHI BBEICHUS B TPAXKTAHCKHUI
000pOT MPOIYKTA C UCIOJIB30BAHHBIM B HEM OXPAHSIEMbIM PE3yJIbTaTOM HHTEIUICKTYaIbHON
JESTENbHOCTH WIN HHANBHYaIN3HPOBAHHOTO TOBAPHBIM 3HAKOM, T.€. MACIITA00B HCUepIIa-
HUS UCKITIOYUTENBHBIX MpaB. [1o Maciitaly ncyeprnanus MPUHSITO pa3inyarh HAIIMOHATHLHOES
HCYEpIaHUe U MOXKIYHAPOAHOE Hcuepranue. HannoHanpHOe cuepraHne XapakTepu3yercst
TEM, UTO HCKIIFOUUTEIBHOE TIPABO [IPU3HACTCSI T10 3aKOHY UCUYCPITAHHBIM TOJIBKO Ha TEPPHUTO-
PHH CTPaHbI TPOUCXOXKICHUSI TIPOYKTA, €CIH MPOAYKT C UCMONB30BAHHBIM B HEM OXpaHs-
€MBIM PE3yJIBTATOM MHTCIUICKTYaIbHON JCATEIbHOCTH MM MapKHPOBAHHBINA OXPaHICMbBIM
CPEICTBOM HHIMBUIyAM3al[MHd BBEICH B IPAXKIAHCKUM 00OpPOT MpaBooOIafaresieM Hin
C €ro COTIacusi BHYTPH CTPAHBI POUCXOXKICHUSI. MEKTyHAPOIHOE HCUSPIIAHUE XapaKTepH-
3yeTCsl TeM, YTO UCKIIFOYUTEIIBHOE IPABO MPU3HACTCS 110 3aKOHY HCYCPIIAHHBIMH Ha TEPPHU-
TOpPHH JIFOOOH CTPAHBI, €CITH MPOAYKT C MCIIOIb30BAHHBIM B HEM OXPAHSIEMbIM PE3yJIBTaTOM
WITH MApKUPOBAHHBIN OXpaHIEMbIM CPEICTBOM MHAWBUIYATN3AIINU BBEICH B TPAXKTAHCKHUI
000pOoT MpaBoobIaiaTesIeM WK C €ro COMIacHs Ha TEPPUTOPHSIX CTPaH, B KOTOPHIX obecrie-
YeHa MPABOBAsi OXpaHA YKA3aHHBIM PE3YIBTAaTy MM CPEACTBY. Pa3HOBHIHOCTBIO MEXIyHa-
POHOTO MCUEpPIaHUs SIBISIETCS] PETHOHATIBHOE HCUepITaHKe, HMMEHYeMOe HHOTIAa KOMMYHH-
TapHBIM, KOTOPOE XapaKTEPU3yETCsl HCUCPIIAHHEM HCKITFOUUTEIIBHOTO IIPaBa He Ha TEPPHUTO-
pusix J000H M3 CTpaH, B KOTOPBIX 00eCIieucHa IPaBoBasi OXpaHa, a Ha TEPPUTOPUSIX TPyII-
bl CTpaH, OOBETMHEHHBIX B Kakue JIMOO COr03bl, HanpuMmep, EBpomneiickuit Coro3. Takum
00pa3om, caMO HCYEpIIaHHe Yepe3 MPU3MY ero macmrabda XapaKTepH3yeTcsl FOPHANYCCKH
3HAYUMBIMH TIOCIIEACTBUSIMU MECTa BBOJA B IPAXKJAHCKUIT 000POT MPOLYKTa HIIH TOBApA.

B ycrnoBHsAX TI00aMH3aIK MK TYHAPOAHON TOPTOBIH 3HAYCHUE JOKTPHHBI HCUCPIIAHHUS
HCKJIFOYMTEIIBHBIX NIPaB, BBIOOpa MacmTaba ucueprnanusi 1 00beMa Mpas, MOJICHKAIINX HC-
YepIIaHHI0 Ha ee OCHOBE, 0OpETarT 0c000e 3HAYCHHE, OCKOJIBKY C OMOPOM HAa HHUX OCY-
IIECTBISIETCS PeaT3allisl TOCYIapCTBEHHOMN MOJIUTHUKH MO OTHOIICHHIO K ()EHOMEHY T.H. Ma-

PpauIeIbHOTO UMIOPTa® U GOPMHUPOBAHKE HALIMOHATIBHBIX TOJX0I0B K FOPHUANYCCKOIT OIICHKE

3 [lapanenbHblil UMIOPT B IIMPOKOM CMBICIIE MPEACTaBIsieT COO00i BBO3 (MMIOPT) B CTpaHy
HPOYKTa, KOTOPBII JI0 ATOr0 OBLT MPaBOMEPHO MPOU3BEICH, BBEACH B IPAXIAHCKUI 000pOT
1 BBIBE3€H (IKCHOPTHPOBAH) U3 CTPAHbI IPONUCXOXKCHUS. ECIIN B TakOM NPOIYKTE MCIONIB30-
BaHbI OXpPaHsAEMbIE PE3YIbTAaThl HHTEIIEKTYaIbHON ISSITeIbHOCTH MIIM OH MapKHPOBAaH OXpa-
HSIEMBIM CPEICTBOM MHIMBHIYaTN3aluy UCKIIOUNTEIBHBIC TIPaBa Ha yKa3aHHBIC PE3yIbTATHI
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aKTOB HEI0OPOCOBECTHOM KOHKYPEHIMHU. Poccust B 3TOM CMBICIIE HE SIBISETCS HCKITIOUCHAEM
U B HACTOsIIEe BpeMsl, KaK BIPOYEM, H Ha BCEM NPOTSHKEHUH HOBEHINEH HCTOPUN SKOHOMHU-
YEeCKHUX Mpeo0pa3oBaHui, MPOJOIIKACT TOUCKH CBOUX, KaK MPAaBUIIO, OPUTHHAIBHBIX MOJIe-
JIel TIPaBOBOTO OTIOCPEOBAHNS YKA3aHHBIX SIBICHUHN XO35HCTBEHHOH JKU3HHU.

B HOBeiiIIeH pOCCHIICKOM HCTOPHUHU ITPABOBOTO PErYIMPOBAHUS OTHOIICHHH B 00JIaCTH UH-
TEJJICKTYaJIbHOM COOCTBEHHOCTH MPUHIIUII UCUEPIIAHHS HCKITFOYUTEIILHBIX ITpaB ObLI BBE/ICH,
a 3aTeM MOAEPHU3MPOBAH IPUMEHNTEIBHO K HCUSPIIAHHIO NPaB Ha M300pETeHNs, TIOJIe3HbIE
MOJIeNH U TIpOMBITIUIeHHBIe 00pa3isl CT. 11 [larenTHoro 3akona Poccuiickoit deneparmm ot
23 centsops 1992 1. Ne 3517—1%, 110 OTHOIICHHIO K MCYEPIIAHUIO [IPAB Ha TOBAPHBIC 3HAKH
cT. 23 3akoHa P® ot 23 centsiOpst 1992 r Ne 3520—1 O ToBapHBIX 3HaKax, 3HaKaX 00CITyKH-
BaHUSI 1 HAUMEHOBAHMSIX MECT IIPOUCXOXKICHHS TOBAPOB®, 110 OTHOILICHHUIO HCUYEPIIAHHS [IPAB
Ha pacrnpoCTpaHCHHUE SK3EMIUIIPOB MPOU3BEICHUN U QoHOrpamm cT. cT.16, 38 3akona PO
ot 9 mronst 1993 1. Ne 5351-1 O6 aBTOPCKOM MpaBe U CMEXHBIX TpaBax’, Mo OTHOIIIEHHIO HC-
YyepHaHus MpaB Ha Mepernpoiaxy 3K3eMIrisipa nporpammsl st OBM (D1ekTpoHHO-BBIYHKC-
JIUTEJIbHAS MallMHA) WK 0a3bl NaHHBIX CT. 16 3akoHa PO ot 23 centsiops 1992 . Ne 35231
O npaBoOBOii OXpaHe IPOrpamMM ISl AITEKTPOHHBIX BBIYUCIUTEIBHBIX MAIIHH U 0a3 JaHHBIX,
10 OTHOLICHUIO UCUYEPIIaHUs MIPAaB HA PaclpoCTPaHEHNE HHTETPAIIbHBIX MUKPOCXEM C OXpa-
HsieMoi Tonosiorueii ct. 8 3akona P® ot 23 centsiops 1992 1. Ne 3226—1 O npaBoBoii oxpaHe
TOTIOJIOTHI MHTErPAJIBHBIX MUKPOCXEM®, 110 OTHOLICHUIO K MCYCPIIAHHUIO MTPAB Ha JCHCTBUS
C CEMEHaMHU, paCTUTENIbHBIM MaTepUaloM, IUIEMEHHBIM MaTepHaIOM U TOBAPHBIMU JKHBOT-
HbIME CT. 14 3akona P® or 6 aBrycra 1993 1. Ne 5605—1 O CeleKIUHOHHBIX JOCTHKCHHAX'.
AHain3 yKa3aHHbBIX BbIIIE HOPMATHBHBIX aKTOB IOKA3bIBAaE€T, UTO JI0 BBEIEHUsS B JIeiicTBUE
gactu derBeproil [ K PO (I'paxnanckuii xomekc Poccuiickoit denepannn) B OTHOIICHUHN
00BEKTOB MIATEHTHBIX MPaB ¥ TOBAPHBIX 3HAKOB JICHCTBOBAJIO MPABUIIO O HAIIMOHAJILHOM HC-
YepIraHny, a B OTHOIICHUH 0OBbEKTOB aBTOPCKOTO ITPaBa, TOMOJIOT Uil HHTETpaIbHBIX MUKPO-
CXEeM U CEJIeKIIMOHHBIX TOCTHKEHUH MPABUIIO O MEXKTyHAPOIHOM HCUEPIIaHUH.

B neiictByromieM 3akoHonarenscTBe PO npaBuiia 00 HcuepnaHUU UCKIIIOUUTEIBHBIX IPaB
YCTaHOBJICHB! B OTHOIICHUU M300PETEHHH, MOJIE3HBIX MOJENIeH M MPOMBIIIIEHHBIX 00pa3-
1oB B cT. 1359 'K P®, B oTHOmIEHNN TOBapHBIX 3HAKOB B CcT. 1487 'K PO, B oTHOmEHNN
00BEKTOB aBTOPCKOTO U CMEKHBIX IIPaB B CT. ¢T. 1272 u 1325 'K P®, B oTHOIIEHUH TONOJIO-

TUH UHTErpaJbHBIX MUKpOcxeM B CT. 1456 'K P®D, B oTHOIIEHNN CENEKIIMOHHBIX T0CTHXKE-

U CPEZICTBO, KOTOPBIE IEHCTBYIOT B CTPAHE, I OHU HE HCUEPIIAHBI, SIBIAIOTCS CASPKUBAIOIINM

(akTOpOM JUIs UIMIIOPTEPA, TIOCKOJIbKY TPEOYIOT CONIacHs IpaBooOIaAaTesst Ha AHCTBUS, CO-

CTaBJIAIOLIE COAEPKAHNE UCKITFOUUTEIILHOIO MpaBa.
4 Benomoctu Cne3na HapoaHbIxX nemyTatoB PO u BepxosHoro Coseta P®. 1992 Ne 42, C1.2319.
5 Benomoctu Cbesna HapoaubIx aemytatoB PO u Bepxosaoro Cosera Pd. 1992 No 42, C1.2322.
6 Benomocrtu Cresna Hapoausix genyratoB PO u Bepxosuoro Cosera P®. 1993 Ne 32, C1.1242.
7 Benomoctu Cwesna Hapoaubix nenyratoB PO u Bepxosuoro Cosera PD. 1992 Ne 42, C1.2325.
8 Benomoctu Chesna Hapoaubix aemnytatoB PO u Bepxosnoro Cosera P®. 1992 Ne 42, C1.2328.
9 Benomoctu Chesna HaponHbix gemytatoB PO n Bepxosroro Cosera PD. 1993 Ne 36, Ct.1436.
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Huil B cT. 1422 T'K P®. ITokaxkem noapoOHee 0COOCHHOCTH U COICPKAaHUE PEaTM30BaHHOM
B HAIIMOHAJILHOM POCCHICKOM 3aKOHOJATENHCTBE TOKTPUHBI HCUEPIIAHUS HCKITIOUATETHHOTO

IpaBa Ha YKa3aHHbIC 00BEKTHI HHTCHHCKTyaﬂLHOﬁ COOCTBEHHOCTH.

2. Oco0eHHOCTH HCYepPNIAHUA MCKJIIYUTEIbHOI0 PaBa Ha
U300peTeHusl, MoJie3HbIe MO/IeJIM M MPOMBIIIIEHHbIe 00pa3ibl

PaccMoTpeHne 0coOEHHOCTEH NMPUHITHIIA HCUSPIIaHks B MPEIOMICHUH K YKa3aHHBIM 00b-
eKTaM CIICyeT Ha4yaTh C aHAJIM3a COACPIKAHUS NCKIIFOYUTEIILHOTO MIPaBa Ha UCIIONB30BAHNE
TEeXHUYECKUX U XyAO0KECTBEHHO — KOHCTPYKTOPCKUX PEILCHNUH, IIOCKOIBKY TaKOE HCIOJIB30-
BaHHME SIBISIETCS OCHOBHOH c(hepoil MX MPUIIOKEHHS B YCIOBHUSIX OTKPBITOTO PHIHKA TOBAPOB
U yCIIyT.

ConeprkaHue MCKITIOYUTENBEHOTO MpaBa Ha PEe3ysbTaT TEXHUYECKOTO M XYIOXKECTBEHHO-
KOHCTPYKTOPCKOTO TBOPYECTBA 3aBHCHUT OT TOTO, YTO BKJIAJbIBAET 3aKOHOJATEIh B CAMO T10-
HSITHE UCTIOTb30BAHUE YKA3aHHBIX PE3YJIbTATOB, JIeNasl €ro IOPUINUSCKH 3HAYUMbIM B MEXa-
HU3ME FOPHIUUECKON MOHOTIONNH. [10/1 MCTIOb30BaHUEM U300PETCHNUH, TIOJIE3HBIX MOJIEIICH
Y TIPOMBIIIJICHHBIX 00Pa3IoB ClieNyeT NOHHMATh:

— JICUCTBUSI, UIMEIOIINE CBOMM COJICPIKAHUEM aKThl peali3aliy (BOTIOIICHNUS) He-
ABHBIX TEXHHYECKHX JIMOO XyI0KECTBEHHO-KOHCTPYKTOPCKUX PEIICHHI B COOTBET-
CTBYIOIINE MaTepUabHbIe HOCHTEIIH;

— JICUCTBUSI, UMEIOIINE CBOUM CONIEPIKaHUEM aKThl TPUMEHEHUS, IPOIAXKHU, BBEICHHUS
B 000pOT MaTepHalIbHBIX HOCUTENCH (ITPOILYKTOB), B KOTOPBHIX Peali30BaHbl (BOIJIO-
HIEHBI) Te JINOO UHBIE TEXHNUECKHE HIIH XY 0KECTBEHHO-KOHCTPYKTOPCKUE PEIICHHSI.

Takum 00pa3oM, MOHITHE MCIOIb30BAHUS OXPAHSEMOTO Pe3yiabTara TEXHHISCKOrOo WU
Xy/I0’KECTBEHHO-KOHCTPYKTOPCKOTO TBOPYECTBA MMEET ABOSKUI CMBICI WU, TOBOPS APYTH-
MU CJIOBaMH, JIOITyCKaeT 1B (DOPMBI peaTi3aliH.

Hcnonb30BaHue H300pPETEHUH, MOTE3HBIX MOJIEIICH, POMBIIICHHBIX 00pPa3IloB B IEPBOM
3HAYEHUH MOXKHO YCIIOBHO Ha3BaTh TEXHMUYECKHUM, & BO BTOPOM 3HAUCHHUH — XO3SIHCTBEHHBIM.
OueBHIHO, YTO UCIIOIH30BAHIE B TEXHUUECKOM CMBICIIE JTOJDKHO TPEIIeCTBOBATh HCIIOJb-
30BaHHUIO B XO3HCTBEHHOM CMbIcie. Vcuepnanue UCKITIOYUTELHOTO MpaBa MOXKET UMETh
MECTO JIUIIb TIPH YCIOBUH OCYIIECTBICHUSI 00enx (HOpM pean3anyi B yKa3aHHOH IocIeno-
BaTeNbHOCTH. [Ipy 3TOM IpaBo Ha HCIOJIL30BAHHE B TEXHUYECKOM CMBICIIE CaMo TI0 cebe Hc-
YepraHuio He MOAIeKHUT. Micueprnanue BO3MOXKHO JIUIIb B OTHOIICHHN SUCTBUH, MMEIOIIIX
COzlepKaHMEM aKThl BBEICHHS B IPayKAaHCKUH 000POT MaTepHalbHBIX HOCUTENEH.

CyIHOCTh TEXHUYECKOTO UCIIOIB30BaHMs 3aKOHOATeNb packpeiBaeT B 1. 3 cT. 1358 T'K
P®. Tak, uzobpeTeHre WK TONE3Has MOJEIb MPU3HAIOTCS UCTIOIb30BAHHBIM B TPOIYKTE
WM CTIOCO0E, €CITH MPOAYKT COACPIKUT, a B CIOCOOE UCTIONIL30BAH KAXK/IbIi MPU3HAK H300pe-

TEHUS WIH TTOJIE3HOMN MOZICIIN, HpI/IBGHCHHLIfI B HC3aBUCUMOM IIYHKTC conepmameﬁc;{ B I1a-
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TeHTE HOPMYJIBI H300PETCHUSI HITH MOJIC3HON MOJICIIH, JTMOO MPU3HAK, SKBUBAICHTHBIN'® eMy
7 CTaBIIMH M3BECTHHIM B KAa4eCTBE TAKOBOTO B JaHHOW OOJACTH TEXHHKH JI0 COBEPILICHUS
JEeHCTBUI, COCTaBILIIOIUX COAEPIKAHNE XO35HCTBEHHOIO UCIIOIb30BaHUS TOTO JIMO0 MHOTO
MPOJIyKTa WITK CIIOCO0a.

[TpoMBIIITeHHBII 00pa3el TPU3HASTCS UCTIOIH30BAHHBIM B U3IIEITIH, €CITH TAKOE U3/IEINe
COZIEPKUT BCE CYILECTBEHHBIE IPU3HAKY IIPOMBIIUICHHOrO 00pas31ia, Hallle e OTPasKeHUe
Ha M300paXEHUSX M3/ETHS U IPUBEACHHbIC B IEPEUHE CYIIECTBEHHBIX NPU3HAKOB IPOMBIIII-
JICHHOTO 00pa3sia.

CyILIHOCTb XO3SICTBEHHOIO UCIOJBb30BaHUs packpbiTa B cT. 1358 'K PD. Ona dopmy-
JIUPYETCs 3aKOHO/ATENIeM KaK B IMO3UTHBHOM, TaK U B HEraTMBHOM acnekrax (m. 1 ct. 1229
I'K P®). Cornacno nmyskry 1 ct. 1358 I'K P® narenToobnanarento mpuHaIeKHUT UCKITIO-
YUTEIBHOE MPABO MCIOJIB30BAHUS M300PETEHUs], TIOJIE3HOM MOZENN UM IPOMBIIUICHHOTO
oOpasia Jr0bIM, He TPOTHBOPEYAIINM 3aKOHY CIIOCOOOM, B TOM YHCIIE CIIOCO0aMH, Mpe/-
ycmotpeHHbIME 1. 2 11 3 ¢T. 1358 TK PO.

B . 2 cr. 1358 T'K P® chopmynupoBaH nepedeHsb JeHCTBUM, KOTOPBIE MO NPSIMOMY YKa-
3aHHIO 3aKOHOJATEIISI CYMTAIOTCS ICHCTBUSAMHU I10 HCIIOIBb30BAHUIO H300PETEHUs, OJIE3HOM
MOJIENHN WM POMBIIIUIEHHOTO 00pasia. J{pyrue iima He MOTYT UCITIOIb30BaTh COOTBETCTBY-
IOIINE PEe3YIbTaThl HHTEIUICKTYalbHOM ESTEIbHOCTH 0€3 ComIacus MaTeHToo0Ma1aTeNs, 3a
HCKITIOUEHHEM ClTydaeB, peaycMoTpeHHbix ['K PO.

JIeWCTBUSIMHE TIO HCTIONB30BAHUIO H300PETEHHS, TOIE3HON MOJIEIH HITH IPOMBIIUICHHOTO
o0pasia B X0351iCTBEHHOM CMBICJIE SIBJISIIOTCS, B YaCTHOCTH:

— BBO3 Ha TeppUTOpHI0 P®, M3roToBneHue, NpuMeHeHHE, NPEUIOKEHHE O MTPOJaKe,
Npoaaxa, THOE BBEJCHUE B TPAXKIAHCKUI 000POT WITK XpaHEHUE ISl ITUX Lelel mpo-
JyKTa, B KOTOPOM UCIIOJIb30BaHbl N300PETCHUE WU [10JI€3HAsI MOAEIb, TM00 U3EHs,
B KOTOPOM HCIIOIB30BaH 3aaTeHTOBAHHBIM MPOMBIIUIEHHBIH 00paser;

— BBO3 Ha TeppHuTopHio PO, M3roToBneHne, npuMeHeHHe, TPEIIOKEHHE O MPOJaKe,
[poAaxka, NHOE BBEICHUE B IPAXTAHCKUM 00OpOT MM XpaHEHHE Ul 3THX Liesel
MPOAYKTA, TOMYIEHHOTO HETOCPEICTBEHHO 3aMaTeHTOBAHHBIM CIIOCOOOM (IPHHIIUIT
KOCBEHHOH OXpaHBI IpoaykTa). [Ipu 3TOM, eciii MPOMYKT, TOMyJIaeMblid 3anaTeHTo-
BaHHBIM CIIOCOOOM, SIBJISIETCS] HOBBIM, HIEGHTUYHBIN IPOLYKT CUUTACTCS IOJIYyYECHHBIM
MyTEeM HCIOJIb30BAHMS 3alIaTCHTOBAHHOTO CII0C00a, MOCKOIBKY HE JOKa3aHO HHOE;

— BBO3 Ha TeppHuTopHio PO, M3roToBnenne, npuMeHeHHE, TPEIUIOKEHHE O MPOJaKe,

IpoJaaka, THOC BBCIACHHC B Fpa)K)laHCKI/Iﬁ 060p0T WIN XpaHCHUC IJIA DTHUX ueneﬁ

10 IIpusHak OyneT sBIATHCS SKBUBAJICHTHBIM, €CIH CYIIHOCTh H300PETCHUS, TTOJIC3HONH MOACTH
IPH 3aMEHe NMPU3HAKA HE U3MEHHUTCS, a JOCTHIAeMblii pe3ysibTaT ocTaeTcst npexxHum. I[Ipu uc-
MOJIb30BAaHUM TEOPUH SKBHBAJIICHTOB PEIIACTCs BaKHAs MIPAKTHYECKAs 3a/1a4a, MO3BOJISIONIAst
n30exarh yKa3aHWl MHOXKECTBA BapUAHTOB 3asBISIEMBIX TEXHMYECKUX PELICHHH, KOTOPbIC
B JIaHHOM CJTy4Jae aBTOMaTHUYECKH [TOI1a[af0T B 30HY NIPAaBOBOI OXpaHbl. TakuM 00pa3oM, CHH-
MaeTcs polieMa HeCaHKIIMOHUPOBAHHOTO UCIIONIb30BAaHUSI BAPUAHTOB 3asIBIICHHOTO TEXHH-
YECKOTO PEIICHHSI.
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YCTPOWCTBA, TPU (PYHKIIMOHUPOBAHHUU (DKCILTyaTallid) KOTOPOTO B COOTBETCTBHUHU
C €ro Ha3HAuYeHHUEM aBTOMATHIECKH OCYILIECTBISICTCS 3aaTeHTOBAaHHBIN CII0C00;

— OCYIIECTBIICHNE CII0C00a, B KOTOPOM HCIONIB3YeTCsl H300PETEHUE, B YACTHOCTH ITy-
TEM MPUMEHEHHUS 3TOTO CIIOCO0a.

VYka3aHHble (GOPMBI HCITOTB30BAHUS TECHO CBSI3aHBI MKy COOOH M MPU KBATU(PUKAIINT
aKTa UCTIOIb30BAHMUS JJISI IIeJIeH HCUePIIaHuUs OJIKHBI OBEPTaThCs OLICHKE C TOUKHU 3PCHHS
COOTBETCTBHUS (hopMyIie HCcUepIaHusl.

Oomas popMyna ucuepraHus UCKITIOUUTENFHOTO TpaBa Ha N300peTeH e, MOJIEe3HYI0 MO-
JIellb U TIPOMBIIIICHHBINA 00pasel, 3akperuieHHas B noamn. 6 cr. 1359 'K PO u cBuzaerens-
CTBYIOIIAs! O HAIIMOHAIFHOM MaciuiTade MCYEepNaHus, BEIVIIAUT CICAYIOIMM 00pa3oM: He
SIBISIETCS] HAPYIICHUEM HCKITIOUYUTENBFHOTO TIpaBa Ha W300peTeHHe, TTONIEe3HYI0 MOJIENb W
NPOMBIIIUICHHBINH 00pa3ell BBO3 Ha TEPPUTOpUI0 PD, mpuMeHeHHe, MpeIokKeHHe O pojia-
e, IPOJIaKa, MHOE BBEJCHUE B IPAKAAHCKUN 000POT WM XpaHEHHEe IS 3TUX LieJel Ipo-
IYKTa, B KOTOPOM HCIOJNE30BaHbI H300peTeHHE WIIH MOIe3Hast MOJIEINb, THO0 H3IETH s, B KO-
TOPOM HCITIOB30BaH MPOMBIIICHHBIH 00pasell, €ClTi TOT MPOAYKT HITH ITO U3/ paHee
OBUTH BBEICHBI B TPAXKJAHCKHI 000pOT Ha TeppuTopun PO nareHToo01a1aTeIeM NITN HHBIM
JIMLIOM C pa3pelleHnst aTeHToo0manarens.

CpaBHUTENBHbIN aHATIN3 MPUBEICHHON GOPMYITBI C TPaBUIIAMH, YCTAHOBJICHHBIMH B I1. 2
u 1. 3 ct. 1358 T'K P® noka3sbiBaeT, 4T0 MOJHOTO (YHUBEPCAIBHOTO) HCUEPIIAHHS UCKITFOUH-
TENBHOTO TIpaBa Ha W300peTeHHe, MOIE3HYI0 MOJIENb HIIH MPOMBIIUIEHHBIH 00pa3er mpo-
U30UTH He MOXKET. He MOANIeUT HCUePIaHHI0 UCKITIOUUTENIFHOE TIPABO Ha MPOIYKT, MOJY-
YCHHBIW HEMOCPEACTBEHHO 3aIlaTeHTOBAHHBIM crtocoOoM [nozar. 2) u moam. 3) m. 2 ct. 1358
I'K P]) u uckimountensHOe MPaBO Ha OCYIIECTBICHUE CIOCO0a, B KOTOPOM HCIIONB3YETCsI
u3obperenue [moxm. 4) m. 2 cr. 1358] (BapuaHThI X031HCTBEHHOTO UCIIOIB30BaHHU).

Becbma OpUrHHANBHYIO, XOTS M THIIOTETHYECKYIO TPAKTOBKY BO3MOKHOCTH HCYEp-
MIaHWS TPaB Ha 3alaTeHTOBaHHBIA crocob mpemraraer B.1O. xepmaksn. CornacHo ero

NpeACTaBICHUAM:

MOXHO ¢ GOJIBIIONH BEPOSATHOCTHIO MOJAraTh, YTO IPHUBEACHUH B TPAKIAHCKHI
000poT camMuM TpaBooOIaaTeneM MaTeHTa Ha Crocod Kakoro-imbo ycTpoiicTsa,
npu (yHKIHOHMPOBAHHUHU (IKCIUTyaTallii) KOTOPOTO B COOTBETCTBUU C €ro Ha3Ha-
YEHHEM aBTOMAaTHYCCKH OCYIIECTBISICTCS 3allaTeHTOBAHHBII clI0CO0, HcYepaHne
IpaB JIOJDKHO IPU3HABATHCS B OTHOLICHHUH 3aaTeHTOBAHHOTO CIOC00a, HO TOJIBKO
HPH YCIOBUH, YTO TAKOBOH OCYIIECTBISAETCS C MOMOIIBIO TOTO %€ CAMOTO 3K3eM-
IUISIpa YCTPOWCTBA, BBEICHHOIO B IPAXKAAHCKHI 000pOT Ha Tepputopuu Poccuu

npaBoo6na;LaTeneM MaTeHTa Ha CIoco0 I C ero pa3pemeHI/Iﬂ“.

11 B.IO. [Ixepmaxsia, Mcuepnianue nmpas U 3anaTeHTOBaHHBIN criocol [online]. Topomucckuii n
maptHeps! [Joctym: 2013-10- 20]. Jdoctymusl Ha: <http://www.gorodissky.ru/publications/
articles/?newsid=260>.
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Takum 00pa3oM, O OTHOIICHHIO K Pe3yJIbTaTaM TEXHHUECKOTO U XYA0KECTBEHHOTO TBOP-
yectBa B P® mpumMeHseTcs Mozieab 4acTHOTO (CHHTYJISIPHOTO) WCUEPIIaHUS UCKITIOUHUTEIb-

HOTO IIpaBa.

3. Oco0eHHOCTH HCYepNIAHUA MCKJIIYUTEIbHOI0 IPaBa Ha
TOBapHbIe 3HAKH W 3HAKH 00CTy:KMBAHUSA

IIpaBo Ha TOBapHEI 3HAK U 3HAK 00CITY)KUBAHUSI, €CIIH €T0 PacCMaTPUBATh B Ka4eCTBE CyOb-
EKTHBHOTO TPAXKIAHCKOTO TpaBa, B COACPIKATEIBHOM IIJIAHE OTIIMYAETCS OT CyObEKTUBHBIX
IIPaB Ha OXpPAHsIEMbIC PE3yNbTaThl HHTEIUIEKTYaJIbHON NESATENbHOCTH. YKa3aHHOE OTIINYNe
00YyCJIOBIICHO HE TOJBKO CIEeU(DUKOI HHCTHTYATU3aUK YTON TPYIIIBI CPEICTB UHIUBU/TYya-
JIU3AIMH, HO U 3HAYUTEJIBHBIM 0CIa0JICHUEM JIMYHOCTHOTO (pakTopa B MIACHTH()UKAIIMH CO3-
JIABILIETO TOBAPHBIN 3HAK JIMIIA (pa3paboTuMKa TOBAPHOTO 3HAKA).

HckimounTensHOe PaBO Ha TOBAPHBIN 3HAK OTHOCHTCS K Pa3psily UMYIIECTBEHHBIX, YTO
[IPEAIONAracT HaJIMUUe B HEM OIIPE/ICJICHHOTO COJIEP KaHUsL. DTO COAEPIKaHUE B OOILEM I11a-
HE OTpakeHO HOPMOM, cozepkaieiics B a63. 2 1. 1 ct. 1229 'K P®D, cormacHo koTOpOii nipa-
BOOOJIAIaTENIb MOXKET MO CBOEMY YCMOTPEHHUIO pa3peliaTh WM 3alperiaTh JApyTriM JIUIam
WCIIOJIb30BaHNE PE3yJbTaTa MHTEIUICKTYaIbHOW NESATCILHOCTH WM CPE/ICTBA MHMBH/ya-
m3anud. Takum 00pa3oM, HAJTMLO TPAAUIIMOHHOE JUISl POCCHHCKOTO 3aKOHOAATEILCTBA BhI-
JeTICHUe TIO3UTUBHOM M HETaTHBHOW CTOPOH COJEPIKaHUs UCKITIOUMTENLHOTO MpaBa. [1aB-
Helmeil QyHKIMeH HHCTUTYTa UCKITFOYUTEIILHBIX MIPAB SBIISCTCS Ha/ICJICHUE UX 00J1a1aTess
OIIPE/ICICHHBIM 00BEMOM MPABOMOUHH, OTPAXKAIOIINX MEPY €ro IOPUIANYECKHX BO3ZMOXKHO-
CTeil 10 KOHTPOITIO HAJl TEM HJIM MHBIM Pe3yJIbTaTOM HHTEIUIEKTYaIbHON eSTeNbHOCTH HITH
MIPUPABHEHHBIM K TAKOBOMY CpPEICTBOM MHIUBHyaIn3alnu. [I[pUMEHUTENBHO K TOBAPHBIM
3HaKaM OOBIYHO BBIIEIISIOT BA IPABOMOYHS IMYIIIECTBEHHOTO XapaKkTepa, a IMEHHO IIPaBo-
MOYHE UCTIONB30BAHUS U MIPABOMOYHNE PACIIOPSIKEHHUS TPaBOM Ha TOBAPHBIH 3HAK.

[TpaBoMouMEe UCTIONIBL30BAHUS TOBAPHOI'O 3HAKA, KAK [TO3UTUBHAS FOPHINYECKAs BOSMOXK-
HOCTb, IIPEIOCTaBICHHAs TPaBOOOIAIaTeI0, KOHCTPYHPYETCS] Ha OCHOBE TIOHATHS UCHOb-
308aHue, UMEIOIIETO CBOMM COJIEpIKaHWeM ACHCTBHUE, onperersioniee chepy MpruIoKeHHs
0003Ha4YeHNs B IPpaskIaHCKOM 000poTe.

[TonsiTre ncnoap30BaHMUS TOBAPHOTO 3HAKA PACKPHIBAECTCS 3aKOHOAATENEM B 11. 2 cT. 1484
I'K PO yepe3 nmeiicTBre 1O pa3MeNICHHIO 3HaKa Ha TOBapax, B TOM YHCIIE Ha ITHKETKaXx,
YIaKOBKax TOBApOB, KOTOPbIE MPOU3BOAATCS, MPEATAraloTcsa K Mpojaxe, poAaloTcs, Ae-
MOHCTPHPYIOTCSI Ha BBICTaBKax M spMapKax WM WHBIM 00pa3oM BBOISTCS B IPasKAAHCKUI
o6oport Ha Tepputopuu PO b0 XpaHATCS WITH MEPEBO3ATCS C ITOH IETBI0, THOO0 BBO3SATCS
Ha teppuroputo PO. JlaHHas HOpMa CBUAETEIILCTBYET O TOM, YTO IO UCIIOJIb30BAHUEM ClIe-
IyeT TOHMMaTh, KaK MPaBmio, (HakTUUECKoe MPUMEHEHHE 3HaKa, T.e. €ro pa3MelleHne Ha
TOBape WJIH €ro yINaKoBKe, a He HOMHHAJIBHOE OMOBEIICHHE O HEM HEOPEIeICHHOTO KpyTa

Jiig, HalIpuMep, nyTemM COOOIICHUS O HAJTUYHH TOTO JTHOO MHOTO TOBApHOI'0 3HAaKa B TCJIC-
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BHU3MOHHOM CIOKETe. YKa3aHHOE MPaBHJIO 3aKOHOAATENb JOMOJHSET eIIe PsIoM CIOoCo00B
KacarolIMXCsl BOSMOKHOCTH TIPH3HAHMS B KAY€CTBE HCIIOIB30BAHNUS IPUMEHEHUE TOBAPHOTO
3HAaKa €ro pa3MelleHHe:

— TPH BBINOJIHEHUHU PadOT, OKA3aHUH YCIIYT;

— Ha JOKYMEHTAaIlUH, CB3aHHOW C BBEICHUEM TOBAPOB B TPAXKIAHCKHUI 000pOT;

— B NIPESIUIOKCHUSX O IPOJIaXKe TOBAPOB, O BBINOJIHCHUN PabOT, 00 OKa3aHHHU YCIyT,

a TaKkKe B OOBSIBIICHUSX, HA BEIBECKAX M B PEKIIaMe;

— B cetd Mnmepnem, B TOM 4YUCIe B JOMEHHOM MMEHH W TPH JAPYTUX CIIOCO0ax

azipecaruu.

B oTmune OT MCTIONB30BaHUS TEXHHUCCKHX WM XYIO)KECTBEHHO — KOHCTPYKTOPCKHX
pelIeHnid, KOTOpoe MOMyCKaeT IBe (HOPMBI HCIIOIB30BAHUS, HCIOIB30BAHHE TOBAPHBIX
3HAKOB JUI1 NPH3HAHUS B Ka4eCTBE TAKOBOTO TPeOyeT JNHUMIb OAHY (OpMY, HUMCHYEMYIO
pa3MeICHUEM.

[Ipasuiio 3akperienHoe B 1. 2 cT. 1484 'K P® He comepkut TpeGoBaHUM O IOPHINIECKH
3HAYMMOM OOBEME HCIIOIB30BaHUS TOBAPHOIO 3HAKA, XOTS ATOT MapaMeTp BeChMa BaKCH,
HarpuMmep, Ul MOAJEPKaHUs ero perucTpauuy B cuie. Iloq 00beMoM UCIIONB30BaHUS TO-
BapHOTO 3HaKa CJIeIyeT MOHNMATh HHTEHCHBHOCTh €r0 MPUMEHEHHs Ha TOBapax, Mo KIaccy
KOTOPBIX OH 3aperuCTPUPOBaH (MPUMCHCHHC HA CIMHIMYHOM H3/ICINH, IPHMCHCHUC Ha Ya-
CTH TOBapoOB, JJIS LeNeil MHANBUIYaIN3allui KOTOPBIX OH OBLIT 3aperHuCTpUpoBaH). B 1opu-
IYecKoi uTeparype B cBoe BpeMsi B.M. CepreeBbiM ObIIO MPEITIOKEHO pa3indarh KOIH-
YECTBEHHYIO U KaYeCTBEHHYIO XapaKTePUCTHKH 00beMa HCIIOIb30BaHKS TOBAPHOTO 3HAKa'2.
KomuuecTBeHHas XapaKTEpUCTHKAa OCHOBAHA HA YCTAHOBIEHHH MHUHHUMAJIFHOTO KOJIMYECTBA
n3AeNnii, IPUMEHEHNE Ha KOTOPBIX HJIH Ja)Ke OJHOM M3 HUX TOBAPHOTO 3HAKA MOXKET OBITh
HPHU3HAHO YJOBJICTBOPSIIOINM 00bEMY HCIIONB30BaHMs. KadecTBeHHAs: XapaKTepPUCTHKA OC-
HOBaHa HA COOTHOIICHUH MIEPEYHS TOBAPOB, YKa3aHHOTO ITPH PETHCTPALMY 3HAKA 1 TIEPEIHS
TOBapOB Ha KOTOPBIX 3apETHCTPUPOBAHHBIN 3HAK (PaKTHUECKH PHMEHEH.

IOpuaudeckas MOHOIIOJINS HAa TOBAapHBIC 3HAKK HE JOJDKHA, OJTHAKO, IPUBOHUTH K 3JI0Y-
MOTPEOICHUSIM CO CTOPOHBI MTPABO0OIAIATENSI U CITIOCOOCTBOBATD MOSIBJICHUIO HEOIPABIaH-
HBIX C TOUKH 3PEHHUS TOTPeOHUTENsT 0aphepoB B CBOOOTHOM MEpEMEIeHUN MapKUPOBaHHBIX
TOBAPOB U YCIYT. B 3T0ii CBS3M ICHCTBYIOMNM 3aKOHOAATEIILCTBOM BBE/ICHBI CIICIIUAIIBHBIC
[IPpaBHJIa, OTPAaHNYNBAIOLINE IOPHIMUECKYI0O MOHOIIONHNIO TpaBoobnanarens. OQHUM N3 HUX
SIBISIETCSI TIPABUITO 00 MCUEPIIAaHUH HCKITFOYUTEIBHOTO IIpaBa, OCHOBAHHOTO Ha PETUCTPaIlN
ToBapHOro 3Haka. OHO copmynupoBano B cT. 1487 'K P®. CornacHo yka3aHHOU CTaThby,
HE SIBISIETCS HAapyIICHHEM HCKJIIOYMTENIFHOTO NpaBa Ha TOBApHBIM 3HAK HMCIOJIB30BaHNE
9TOr0 TOBAPHOTO 3HAKa JPYTUMU JHIAMH B OTHOIICHHH TOBAPOB, KOTOPHIE OBLIM BBEICHBI
B IpakAaHCKUI 000poT Ha TeppuTopuu PO HenmocpecTBEHHO MIPaBo00IalaTeNIeM UK € €ro

corimacus. O‘{CBI/I,Z[HO, YTO NPHUBCIACHHASA HOpMa HE NOJDKHA OTHOCHUTCA K CIIydaro ucuepria-

12 B.M. Ceprees, /Ipasogsie 60npocel UChonb308aHUs MOBAPHBIX 3HAKOS 8 HAPOOHOM X035lCmEe
CCCP, ducc. kaua. ropun. Hayk Mocksa 1977, C. 128-130.
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HUSI TIPaB HA 3HAK OOCITY)KMBaHWS, HECMOTDSI Ha MPSIMOE yKa3aHHE 3aKOHOAATENS O TOM,
gro npasuia 'K P® o ToBapHBIX 3HAKaX COOTBETCTBEHHO MPUMEHSIOTCS K 0003HAYCHHSM,
CITYKAIINM JJISI THIUBUAYaTH3AI[IH BBITTOTHIEMbBIX FOPHIAYSCKUMHE JIUIIAMH JTHOO UH/THBHU-
JyalbHBIMHU TPEIIPUHUMATEISIMUA paOOT WM OKa3blBaeMbIX UMK ycayr (1. 2 c1. 1477 'K
P®). Bee meno B ToM, 94TO 000POT TOBApOB, KaK TEIECHBIX OOBEKTOB B CYITHOCTHOM ILIaHE
OTJIMYaeTCs OT 000POTa YCIIYT, KaK JEHCTBUH, MIPUBOAAIINX K HEKOMY TIOJIOKHUTEIBHOMY 3(-
(bexry. 3HaK 00CTy)KMBaHHS HEBO3MOKHO Pa3MECTHTh Ha CaMOM yciyre. Yciayra HHAUBHIY-
IU3UPYETCS ONIOCPEIOBAHHO Yepe3 pa3MelleHre 3HaKa Ha JOKYMEHTAINH, B TIPEI0KEHH-
ax, B cetd MlHTepHeT. B Bonpoce NpuMEHUMOCTH MpaBuiia 00 UCYEPIIAaHWU IIPAaB HA 3HAKHU
00CITY>KUBaHUSI, MEKTY TEM, CYILIECTBYIOT M BHICKA3bIBAIOTCS PA3IMUYHBIC TOUKH 3peHus. Tak
B.B.ITuporosa nonaraer, 4ro: Hopma 06 ucuepnanuu npag npumeHuma moabko K moeapam,
HO HUKaK He K ycayeam (HanpuMmep, B cdepe HefcTBUs 3HAKOB 00CIykuBaHus)®. Anaio-
ruynyo mosuimio 3anuMaet u JI.JI. Kocynosa't. C apyroii croponsi, JI.A. Bparycs, npu
BCEH BUTHEBATOCTH U3JIOKESHUSI COOCTBEHHOM TOUKH 3PEHUSL, 10 BCSH BHIMMOCTH, SIBIISIETCS
CTOPOHHUKOM MPUMEHEHHUS MpaBKiia 00 HCUSPIIaHUU B OTHOIIICHUH 3HAKOB 00CITY)KUBaHUS ",

ITockosbKy OHUM U3 KITIOUEBBIX IPU3HAKOB ITPaBHIIa 00 HCUSPIIAHUH ITPaB SBISETCS yKa-
3aHKe Ha MECTO BBOJIa TOBAPOB B IPAYKIAHCKUIT 000POT, IMOCTOIBKY MO cMbICy cT. 1487 T'K
P®, ¢axr nepBoil nmpogakk TOBApOB C MPHUMEHEHHBIM Ha HUX TOBAPHBIM 3HAKOM 3a Tpa-
HULEH He BIIeYeT MCUEepIaHMs MpaB Biaaeiblia TOBApHOTo 3Haka B Poccum u, Ha00OpOT,
(baxT mepBoi poIaku TOBApOB C MPUMEHEHHBIM Ha HUX TOBapHBIM 3HaKoM B Poccum He
BJICYET MCYEPIIaHUS MPAB BJaJIelibl[a TOBAPHOTO 3HaKa B MHOCTPAHHOM IOCYy/IapCTBe, IIe OH
3aperuCTPUPOBAH.

Vcyeprianue UCKITIOYUTENBHBIX TIPaB Ha TOBApHbBIC 3HAKH BOZMOXKHO MPU HAJTMYHU JBYX
B3aMMOCBSI3aHHBIX IOPUIMYECKUX (DAKTOB: pa3MElICHHUS 3HAKa HA TOBApE, ITHKETKE WM
yIaKOBKe (MHBIX BApHUAHTAX pa3MEICHMs, yKa3aHHBIX B 1. 2 cT. 1484 'K P®) u BBeneHus
TOBapa B rpakIaHCKuil 000poT. BBeneHne Topapa B rpakIaHCKHN 000pOT SBISETCS HEO0-
XOJIUMBIM YCIIOBHEM, HAJIMYHE KOTOPOTO 0053aTeNIbHO TPH BCEX MPOYMX OOCTOSATEILCTBAX
u crocobax pasmerieHus 3Haka. O4eBUAHO, YTO pa3MEIleHNe 3HAaKa MPY BHIOJIHEHHUH pa-
00T WM OKa3aHUH YCIYT, B MPEIJIOKEHUSIX O MPOIaXke TOBAPOB, O BBIIOIHEHHH PadoT, 00
OKa3aHUU YCIIYT, a TaKKe B OOBSIBICHUSX, HA BBIBECKAX M B peKiiame, B ceTu MumepHem,
B TOM YHCJIE€ B JOMEHHOM UMEHH U IPH IPYTHX CIOco0ax agpecanuy He COMPOBOXIAEMOE
BBEJICHHEM TOBapa B IPaKAAHCKUI 000pOT HE MOXKET ITOBIEYb HCUSPIIAHUS HCKITIOUUTENb-

HBIX IIpaB Ha 3HaK.

13 B.B. Iluporosa, Hcuepnanue uckmoyumenpHulx npag u napaiieivbusiil umnopm, MOCKBa
2008, C. 44.

14 1.J1. KocyHoBa, [Ipumenum au npunyun ucyepnauus npaea x yciyeam, VIHTemIeKTyanpHas
cobctBeHHOCTS. [IpombinuienHas cobcrBenHocts 7/2007, C. 67-70.

15 J1.A. Bpatyce, Bonpocut peghopmubr asmopckozo npasa, Ouepxu, Anmmarst 2012, C. 79.
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Takum 00pa3om, IO OTHOIICHHIO K TOBApHBIM 3HAKaM M 3HAKaM OOCIY)KUBAaHUS, PAaBHO
KaK U K 00beKTaM MaTeHTHO-TIPaBOBON oXpaHsbl, B P® npumMeHnsercs Mozienb 4acTHOTO (CHH-

FyﬂﬂpHOFO) HCYCPpIIaHUs UCKIIFOUUTCIIBHOI'O IIpaBa.

4. Oco0eHHOCTH HCYEPTIAHUSI HCKJIIOYUTEIHHOTO MPaBa HA 00beKThI
aBTOPCKOI0 ¥ CMEKHBIX NPaB

DopMmyia ncuepraHus [IpaB Ha Ipou3BeaeHue 3akperuiena B ¢T. 1272 'K P@. CoracHo yka-
3aHHOM CTAaTbhH, €CIM OPUIMHAI HIIH SK3eMIUIIPBI IPABOMEPHO OIyOIMKOBAHHOTO NTPOH3BE-
JICHUSI BBEJICHBI B IPasKIaHCKUI 000pOT Ha TeppuTopun PO myTeM MX Mponakd WA HHOTO
OTUYXJICHUS, JaJIbHEHIIee pacIpOCTPaHEHUE OpPUTHHANA WIN SK3EMIUIIPOB POU3BEICHUS
JoTycKaeTcst 6e3 coracust mpaBoobaagaresst i 6e3 BBIIATHI €My BO3HATPaXKIeHMs'C.

B crty mpsiMOTo yka3aHus 3aKOHOJATENIs TPUBeIeHHAst (opMylia He IPUMEHSIETCS K Ipa-
BY aBTOpA Ha [OJIy4YCHUE OT MPOJIaBIa BO3HATPAXK/ICHHUS B BUJIC ITPOIICHTHBIX OTUUCICHUN OT
LEeHbl MyOIMYHON Mepenpogak OpUrHHANIa MPOU3BEICHUS H300pa3uTEIbHOTO HCKYCCTBA
(mpaBo cremoBanus 10 cMbIcy CT. 1293 'K PO wm HeoTdyk1aeMoe mpaBo JOJIEBOTO yda-
CTHS TI0 CMBICHY CT. 14-ter BepHCKO# KOHBEHIIMH 110 OXPaHE JINTEPATYyPHBIX U XY/I0KECTBEH-
HBIX Tipou3BeeHni ). Clietyer, OJIHaKO, OTMETUTh, YTO MPABO CJICIOBAaHUS B ACHCTBYOIICH
MOJIENN HHTEJUIEKTYaIbHBIX TIPaB OTHECEHO K pa3psiay T.H. UHBIX MPaB, HE HaJIEICHHBIX Ka-
4eCcTBOM HUCKJIIOUUTENbHOCTH (cT. 1226 'K PD) u, kpome TOT0, yKa3aHHOE IIPABO HE BKIIO-
YEHO B CTPYKTYPY HUCKIIFOUMTENILHOTO MpaBa Ha npousseneHue (ct. 1270 T'K P®). TTostomy
B OTHOIICHUH TpaBa CIECJOBAHUS HE CYIIECTBYET MPeIMeTa HCUEePITaHHsI.

Uro KacaeTcsl UHbIX MMYILECTBEHHBIX NPABOMOYMI MpaBoO0OIanaTessl, COCTaBIISIOMINX
HCKJIIOYMTENIFHOE MPABO HA HCIIOJIBb30BAHUE MPOM3BENCHUS M HE MOANAJAIONINX IO Jei-
CTBUSI, UMEHYEMBbIE paclpoCTpaHeHneM 1o cMbicy (roam. 2) 1. 2 ¢t. 1270 'K P®, To oue-
BUJIHO, YTO OHU BBIBE/ICHBI U3 O] ICHCTBUS MpaBuiia 00 UCYepIIaHuH.

AHaIOTUYHO MPaBWITy 00 HCYEPIIaHUU UCKIIIOYUTEIBHBIX IPaB HA IPON3BEICHNUS OCTPO-
€Ha HOpMa, perIaMeHTHPYIoIIast ucuepranne GOHOrpaMMHBIX TIpaB. B coOOTBETCTBHH CO CT.
1325 T'K P®, ecnu opuruHai Win 5K3eMIUISPbI TPABOMEPHO OITyOIIMKOBAaHHOM (hOHOTpaM-
MBI BBEJCHBI B TPAXIAHCKUH 000poT Ha TeppuTopuy PP myTeM HX Mpoga’ku WM MHOTO
OTYYXJICHUS, NaNbHelIIee pacipoCTpaHeHNe OPUTHHANA WIIH JK3EMIULIPOB JIOMYCKAeTCs

0e3 coracust o0iaaTenst HCKIIOUUTENIBHOTO 1IpaBa Ha (OHOrpaMMy M Oe3 BBIILIATHI eMy

16 B nuTeparype JEWCTBHIO IO paclpoCTPaHEHUIO MPHIAIOT HHOTIa YHUBEPCABHBIN XapakTep,
BO3BOJIS €70 B PAHT OJHOTO U3 ITPABOMOYMIA, COCTABISIONINX COJEPKAHUE NIPaBa Ha HCTIOIb30-
BaHUE J1I000r0 00BbEKTa MHTEIJICKTYa IbHON COOCTBEHHOCTH. M3 9TOr0 enaercs omubouHbIH
Ha Halll B3IVISJ BBIBOJ O TOM, YTO MCUEPIIBIBACTCS TOJIBKO IPABO HA paclpoCTpaHEeHUe. YKa-
3aHHBIA BBIBOJ CIIPABE/UINB JIUIIH 110 OTHOIICHHIO K 0OBEKTaM aBTOPCKOTO M CMEXKHBIX IpaB
M TOTIOJIOTHAM MHTETpanbHbIX MuKpocxeM. Cm.: C.A. Cynapukos, [Ipaso unmeniexmyansHotl
cobcmeennocmu. Yuebrnux, Mocksa 2008, C. 30-33.
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BO3HarpaxxaeHus. M3 npuBeneHHON HOPMBI CIIEIYET, YTO JAJIEKO HE BCE NMPAaBOMOYMS, CO-
CTaBIISIIOIINE UCKITIOUUTEIbHOE TpaBo Ha GoHorpammy (cT. 1324 TK PD) ucueprnbiBaroTCsl.
K npumepy, He noanaaaoT Mo ASHCTBHE MTpaBuiIa 00 HCUepaHUK IPAaBOMOYHS Ha TIPOKAT
OpHTHMHAJIA WX 3K3eMIUIsipa GOHOrpaMMBI, a PaBHO UX UMIIOPT, OCYILECTBICHHBIN HE B IIe-
JISIX pacrpoCTpaHEeHNSI.

OTMEYEHHOE BBIIIE CBUCTEILCTBYET O CHHIYJISIPHOM XapakTepe HCYEpIaHus MpaB Ha

OOBEKTHI aBTOPCKOTO M CMEYKHBIX ITPaB.

5. Oco0eHHOCTH MCYEePNIaHUS UCKJIIYUTEIbHOIO NPaBa HA
TONOJIOTHH MHTErPAJIbHBIX MUKPOCXEM

MexaHH3M HcYepIIaHus HCKITIOYUTENEHOTO IPaBa Ha TOTIOJIOT U HHTETPATEHBIX MUKPOCXEM
MIpEIONIpeieNieH TpeMsl OOCTOATENbCTBAMU. BO-TIEPBBIX, COIECp)KaHUEM HCKITIOYUTETbHO-
ro npasa Ha Tonojioruto (cr. 1454 TK P®D), Bo-BTOpHIX, (hopMyIol ucyepranus [moar. 3)
cT. 1456 I'K P®] 1, B — TpeThHX, HATMYNEM HHCTUTYTA CAMOCTOSTEIIFHOTO NCKITIOUUTENHHO-
ro mpaBa Ha tononoruio (1. 3 ct. 1454 'K PD).

OO0paiasich K CoIepKaHUI0 MCKIIOUUTEIBHOTO MPaBa Ha TOMOJOTHUIO, CIENYET IMoI4ep-
KHYTb, YTO 3aKOHOAATENb PA3NNYaeT CPeaH IOPUANYECKH 00ECIICYEHHBIX BO3MOXKHOCTEH
paBooOaIaTetst JSHCTBHUS ¢ TOMONOTHEH, KoTopbie Mo TepmuHoIoruu ['K PO umenyroTcst
JIIOOBIMH, HE TIPOTUBOpeYalMu 3akony (1. 1 ct. 1229 T'K P®) u neiicTBus ¢ TOMOIOTHEH,
HarpaBJICHHbIC Ha u3BJIeueHHUE MpuobLH (1. 2 cT. 1454 'K P®D). U3 atoro cienyert, uto yacr-
HBIE CITy9aH UCTIOIb30BaHMUs TOTIOJIOTHH, IONMEHOBaHHKIE B II. 2 cT. 1454 'K PO, a mmenHo:
BOCIIPOM3BE/ICHUE TOTIOJIOTUH B LIEJIOM MJIM YaCTHYHO ITyTE€M BKIIIOUCHHS B UHTEIPAJILHYIO
MHKPOCXEMY JHO0 MHBIM 00pa3oM, 3a HCKJIIOYCHHEM BOCTIPOU3BEICHUS TOJIBKO TOM YacTH
TOIIOJIOTHH, KOTOpas He SIBISIETCS] OpPUTUHAIIBHOW; BBO3 Ha TeppHUTOpHIo PD, mponaka u mHOE
BBE/ICHUE B IPaXJIAHCKHI 000POT TOMOJIOTUH MM UHTETPaIbHON MUKPOCXEMBI, B KOTOPYIO
BKJIFOUEHA 3Ta TOTOJIOTHUS, MJIH M3EJHs, BKIIOYAIONIET0O B ce0sl TaAKyI0 HHTETPATbHYIO MHU-
KpPOCXeMYy, HAJUIe)KUT TOJKOBATh PACIIUPHUTENBHO, T.€. OLCHUBATh MX KaK HCIOJIB30BAHUE
BHE 3aBHCHMOCTH OT HAIPAaBICHHOCTH YKa3aHHbBIX JCUCTBHI Ha W3BJICYCHUE IPHOBLIH.

dopmyna ncyeprnaHus UCKIIOYUTEIBHOTO MPaBa Ha TOIOJIOTUIO, TPEATIONATatomas Mex-
IYHApOIHBIA MacITab ncYepraHus, OpUSHTHPOBAHA Ha PACTIPOCTPAHEHHE HHTETPATbHBIX
MHKPOCXEM C TOIOJIOTHEH, paHee BBEICHHBIX B TPAXKAAHCKUI 000poT mpaBoobiagaresnemM
WIM C €r0 pa3pelieHus Kak puandeckuil (hakt, Biaekymuni s3¢p ekt ncuepnanus. Kiroue-
BBEIM B IIPHBEACHHON (OpMyJIe SIBISIETCS BBIPAXKEHHE PACHPOCMPAHEHUE UHMESPATbHBIX M-
Kpocxem ¢ mononocuel. VIMEHHO MHTErpaJIbHbIX MUKPOCXEM, a HE CKXKEM HM3JIENINi, BKITIO-
YaIOIUX MHTETPANBHYIO CXeMy € Tomojoruei. [oBOps ApyruMu ciIoBaMu, IOPUANYECKH
3HAYAMBIM OOBEKTOM PacHpOCTpaHEeHUs JUIS Leneil OleHKN dpdekTa ucuepnanus JoKHA

OBITH HWHTCIrpajJibHas CXeMa, a HEC U3ACJINEC, BKIIFOUAIOIICC TaKyI0 CXCMY.
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T'oBOpsT 0 CaMOCTOSTETFHOM HCKITFOYUTEIFHOM TIPaBe Ha TOMONOTUIO WHTETPATbHON MH-
KPOCXEMBEI, 3aKpeIIeHHe KOTOPOro MMEET MECTO B JEHCTBYIOMIEM 3aKOHOMATeIbCTBE (II. 3
cT. 1454 TK P®), HeoOX0AUMO OTMETUTD, YTO NPU3HAHUE 3aKOHOJATEIEM CYIIECTBOBAHUS
HECKOJIBKUX MCKITIOYNTENBHBIX MPAB HAa OAMH U TOT JKE UICATBbHBIA Pe3yIbTaT HHTEIIEKTY-
aITbHOM JIEATeTEHOCTH HE TOIBKO Pa3MBIBaeT aOCONIOTHEINA XapakTep yKa3aHHOTO IIpaBa, HO
U CO3JaeT JOIOJIHUTENIbHbBIE TPYJHOCTH, CBSI3aHHbIE C OLICHKOM 3(h(heKTa 1 MoCcIeACTBUIN UX
ncyepnanus. B To xe BpeMs1, 04eBUIHO, YTO MPH JFOOOM MaCIITade HCUePIaHNs, KOJIb CKOPO
OHO TIOCTPOCHO HA MEXaHH3ME PacHpPOCTPAHEHHS MaTepPHAIBHBIX HOCHTENEH, BOILIOMAT0-
IIUX OXPaHAEMbIH pe3yabTaT U MPUHAICHKAIIUX B JAHHOM CIIy4ae HE3aBUCHMBIM IPYI OT
JpyTa cyOBeKTaM, MCUEPIIaHne OCHO8HO20 CKITIOUMTETBHOTO MPaBa He JOMKHO BBI3BIBATH

addekTa ucyeprnaHus camocmosmenbHo2o IpaBa i Ha000POT.

6. OcoOeHHOCTH MCYePNIAHHMA MCKJIIYUTEIbHOI0 NIPaBa Ha
ceJIeKIMOHHbIE TOCTUKEHUS

JeficTBylomee 3aKOHONATETBCTBO, PETNIAMEHTHPYIOIEe OTHOMICHHMS, CKJIAJBIBAIONTHECS
B CBSI3U C IIPAaBOBOI OXPaHOI U UCIIOIb30BAHUEM CEJIEKIIMOHHBIX JOCTIKEHUM B 4acTH HC-
YepIaHus MPaB Ha yKa3aHHBIE OOBEKTHI MO CYIIECTBY MOBTOPSIET MPEKHIOK MOJEh HcUep-
TIaHWS, CBHAETENBCTBYIONIYIO O €r0 MEeXKIyHapoaHOM Mactrtabe. CoracHO MpaBHITy, 3aKpe-
IWieHHOMY B 1oAfl. 6) cT. 1422 'K P® He ABIAIOTCS HapyLIEHHEM HCKIIOUUTENBLHOIO [IpaBa
Ha CEJIeKIIMOHHOE JOCTIKEHHE TF00bIe JeHCTBHA C CeMEHaMHU, PACTHTEIBHBIM MaTePHAIIOM,
IUIEMEHHBIM MAaTePHaIoOM H TOBAPHBIMH JKHBOTHBIMH, KOTOpBIC OBLIM BBEICHBI B TPa-
JlaHCKU# 0060pOT maTeHToOoONaaTeNeM UM C €T0 COrIacHs JApyruM nunoM. IIpuseneHHas
(bopmyna ncuepnanus, MEKIy TeM, He TIPUMEHsIeTCS K JeHCTBHAM, OCYIIECTBICHHBIM B OT-
HOIICHUH yKa3aHHBIX 00BEKTOB, €CITH TaKHe JIEHCTBHS CBSI3aHEI C MOCISIYIONMM Pa3MHO-
JKEHHEM COPTa PacTCHUIl MM MOPOJIbI AKUBOTHBIX JINOO CBA3aHBI C BBIBO3OM C TEPPUTOPUU
P® pacTtutensHOro MaTepuaza MM TOBAPHBIX KUBOTHBIX, TIO3BOJISIOMINX PA3MHOKHTE COPT
pacTeHni (Topo/y KHBOTHBIX), B CTpaHy, B KOTOPOIf He OXPAHSAIOTCS JaHHBIE PO MIIH BH,
3a UCKITIOYEHHEM BBIBO3a B IETAX MepepabOTKU Ul MOCNIEAYIOMIEro NoTpedneHus.
VKa3zaHHBIE H3BATHSA CBUACTENBCTBYIOT O CHHTYISIPHOM XapaKTepe HCUePIaHus HCKITFOTH-

TCJIbHBIX MTPAaB Ha CCJICKIIMOHHBIC JJOCTUXCHHUS.

7. UcuepniaHue UCKJIIOYUTEIbHBIX IPAB H AHTUKOHKYPEHTHAas
NPaKTHKA

I/IcqepnaHI/Ie npaB HE ABIACTCA YHUBEPCAJIIbHBIM IOPUINYCCKUM CPEACTBOM 3aIllIUTHI SKOHO-

MHYECKHX HHTEPECOB IPaBOOOIANATEIIs], 2 PABHO IOTpeOUTENe. DTO YTBEP)KIACHHE OCO-
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OEHHO CTIPaBEUINBO U MPOSIBISIETCS IPH COBEPILICHUH CIIENIOK, CBI3aHHBIX C HIMIIOPTOM TPO-
IOYKIMH, B KOTOPOI BOIUIONIEHBI OXpaHsIeMBble Pe3yIbTaThl HHTEILICKTYaIbHON JesSTeIbHO-
CTU WJIM UMIIOPTOM TOBApOB, UHIMBUAYAIU3UPOBAHHBIX COOTBETCTBYIOLUIUMH CPEICTBAMU.
Kak u3BecTHO, HEJOOPOCOBECTHBIC YYaCTHHKKM 000POTa, MOJIB3YsCh TPOOeTaMu B 3aKOHO 1A~
TEJILCTBE, MOTYT Ha BITOJHE JIETaJbHBIX HavalaX MaHHITYJUPOBATh IEHAMH Ha YKa3aHHYIO
IIPOIYKIMIO ¥ TOBaphl. Takas MaHUITYIISLMS MOXKET OCYIIECTBIATLCS, KaK B CTOPOHY IIOHHU-
JKEHUS IIeH, TaK U UX MOBBIIICHHS.

[MoHmKeHNe IeH Ha TPOAYKINIO HMEET MECTO B CITydae BBO3a B CTPaHY IPOUCXOKICHUS
IIPOIYKIMH, IPOU3BOJICTBO KOTOPOH HallaKEHO B 3apyOekHOM cTpaHe o jauneHsuu. Cebe-
CTOMMOCTbH TaKOH MPOYKIMH, KaK MPAaBUIIO, HIKE C€OECTONMOCTH TOBapa OPUTHHAIEHOTO
npoucxokaeHus. OIHAKO TOKa3aTeldd KayecTBa MapajuielbHO UMIIOPTUPYEMBIX TOBApOB
YCTYHAIOT aHAJIOTMYHBIM [10KA3aTeJIIM OPUTHHAIBHOM IPOLYKIHU.

IToBbIlIIEHWE OTHOCHTCS Yallle BCETO K MOMYJSPHON MPOMYKIHH' ', HMIIOPTHPYEMOI
B CTpaHy, UCIIBITHIBAIOIIYIO €€ HeIOCTAaTOK. [[pIMepoM MOTYT CITyKUTh IeHCTBHS aKIIHOHEP-
Horo obmectBa Sanpelegrino SPA 3armperuBiero B cyeOHOM MopsiaKe 0OIIECTBY ¢ orpa-
HUYEHHON OTBETCTBEHHOCTHIO JnuT Boma PY cosepiarh mro0bie ASHCTBHS MO BBEICHHIO
B TpaXXIAHCKUI 000poT Ha Tepputoprn Poccuiickoit denepanuy ToBapoB, MapKUPOBAHHBIX
TOBapHBIMU 3HAaKaMu, 0€3 corlacusi X NpaBooOIaaTess, B TOM UHCiIe: BBO3, XPAHCHUE IS
LeTH TPOAAXKH, MPEUIOKEHNE K MPOAAXKE, MPOAAXY; 00 M3BSATHH U YHUUTOKSHUH TOBapa,
MapKHPOBAaHHOTO TOBAPHBIMH 3HAKAMH 'S,

CyzioM yCTaHOBIIEHO, YTO aKLIMOHEPHOMY o011ecTBy Sanpelegrino SPA npuHaUIeKUT Hc-
KIIFOUUTEIIbHOE TIPaBoO Ha ToBapHbie 3Haku S. PELLEGRINO (cBunetenbctBa Ne 426768 ot
03.11.1976, Ne 478229 ot 06.07.1983 B MexkayHapOAHOM peecTpe TOBApHBIX 3HAKOB), B TOM
yycie B oTHoueHuu ToBapoB 32 kinacca MKTY (mMuHepaiibHbIE BOJIBI).

[TpaBa ucTia Ha yKa3aHHBIE TOBAPHbIEC 3HAKM MPU3HAIOTCS U OXPAHSIOTCS Ha TEPPUTOPUHI
Poccuiickoii ®@enepaunn. Ha3BaHHble TOBapHbIE 3HAKW BHECEHBl B TaMOXXEHHBI peecTp
00BEKTOB UHTEIUIEKTyalbHOI coOcTBeHHOCTH Poccuiickoii denepanny.

OcHoBaHueM Jyis 00pallieHus akimoHepHoro oomiectBa Sanpelegrino SPA ¢ HCKOBBIMHU
TpeOOBaHUSIMU SIBHJIOCH TO, YTO OTBETYHK BBO3UT Ha Tepputopuio Poccuiickoit @enepanun
IPOAYKIMIO (MHHEPAIBHYIO BOIY), MAPKUPOBAHHYIO YKa3aHHBIM TOBAPHBIM 3HAKOM, HC-
KITFOYUTEIbHOE MPABO HA KOTOPBIH MPUHAIISKHUT UCTILY, U IIOCISTHUN HE 1aBajl OTBETUHKY
comnacue Ha BBO3 Ha Tepputoputo Poccuiickoil @eaepannn Ha3BaHHOW nmpoaykiuu. Hcren

ToJ1aracT, 4YTo OTBETYUK HApyIIA€T €ro UCKIIIOYUTCIIBHBIC IpaBa Ha TOBapHLIﬁ 3HaK.

17 MpbI BBOAUM CIIEIUATIBHBIN TEPMUH NONYAAPHAS NPOOYKYUs 9TOOBI N30eKaTh CMEIICHUS C YKe
YCTOSIBILMMHUCS TEPMUHAMU, OPUSUHATILHBLIL MOBAP WU MOBAD OPUSUHATILHO2O NPOUCXOHCOe-
HUsl, OTTMCHIBAIOIIMMHI MAPAJUICNIbHBIA UMIIOPT, TT0 KOTOPBIMH TIOHMMAETCs TOBAp, MPOU3Be-
JICHHBIIT CAMUM NPaBOOOIIaAaTEIIEM.

18 Jlemo Ne A40-12515/11-27-104, Uadopmanmonnas cucrema Komexe.
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Cyn npu3Haj, 9TO OTBETYMK BBO3HUT Ha TeppuTtopuio Poccuiickoit denepanny mpomyk-
U0 (MUHEpaJIbHYIO BOAY), MAPKUPOBAHHYIO ToBapHBIM 3HakoM S. PELLEGRINO, Ta xak
UMEHHO OH SIBJISIETCS ACKJIapaHTOM U IIOIydaTeseM ToBapa. I[Ipu 3ToM HcTell coracust Ha
BBO3 Ha Tepputopuio Poccun mponykiuu (MHHEpaibHas BOJA), MAPKUPOBAHHON Ha3BaH-
HBIM TOBAapHBIM 3HAKOM, HE JlaBajl; JOKAa3aTeJIbCTB BBEIEHUS B TPAXKIAHCKHH 00OpOT Ha
tepputopun Poccuiickoit denepanuy HEMOCPEACTBEHHO IIPaBoO0OIagaTe IeM WU C €ro Co-
TIacysi BBe3€HHOW OTBETYMKOM Ha Tepputopuio Poccuiickoit denepaniny mpoayKIuH, B TOM
YHCIIe JI0Ka3aTesIbCTB MPEOCTABICHUS UCTIIOM B YCTAaHOBICHHOM IIOPSKE TAKOTO HpaBa
TPETbUM JIMLAM, Cyly HE IPEJICTaBICHO.

VYoBneTBopsisi KICKOBbIE TPeOOBaHUS, Cy/l MCXOAWI M3 TOTO, YTO COINIACHO cTathe 1484
I'paxxnanckoro xonekca Poccuiickoit @enepannu BBo3 Ha Tepputoputo Poccuiickoit dene-
pauuy ToBapa ¢ HAaHECEHHBIM Ha HErO TOBapHBIM 3HAKOM C IIE€JIbIO BBEICHUS €r0 B IPAX-
JTAHCKUK 000poT Ha Tepputopuu Poccuiickoit dexepannu, a Takke XpaHEHHE JUTS LESITH
MIPONIAKH, MIPEATIOKEHHUE K NPO/IaXke, POJIaka TAKOro TOBapa SBJISIOTCS CaMOCTOATEIbHBIMU
CrIoco0amMu UCIONb30BaHMs 3TOr0 TOBAPHOTIO 3HAKA.

C yuyeTtom nonoxeHu# cT. cT. 1252 u 1515 I'paxxganckoro xonekca Poccuiickoit denepa-
UM CyI IPU3HAIT TOBAP, BBE3EHHBI OTBETYHKOM KOHTPa(aKTHBIM, TO €CTh HApyIIAIOIINM
UCKJIIOUUTENIbHBIE TIpaBa MpaBoOOIaaTelisi, IO3TOMY YIOBIETBOPHI TPeOOBaHUsS HCTIA
0 €ro U3BbATUU U YHUUTOKECHHUHU.

AHanOrnIHBIM 00pa3oM OBLT pa3pelieH CIop, CBI3aHHBINA C BBO30OM Ha TeppuTopuio PO
HPOIYKIMH, MAPKUPOBAHHOW TOBAPHBIM 3HAKOM Krusovice'.

Hanumo cutyanmm, npu KOTOpsIX ToBap Ha Tepputopuu PO He BBeneH B rpakIaHCKUN
000poT IMpaBoobIaIaTeNieM HilH C €T0 COIVIACHS, 8 TOBAPHBIH 3HAK, KOTOPHIM OH HHAWBHUya-
JIM3UPOBAH, MOAJIEKUT NIPaBoBOH oxpaHe B PD. B 3Tux ciydasx npaBoodnanareins, M0Ib3y-
ACh CIIPOCOM, MOYKET MOHOIIOJIBHO U JIETAJILHO AMKTOBATh CBOIO 1IEHY Ha TOBAp, HE Hapyas
JelcTByromux mpasui. Kak mpeacrapisieTcsi, BEIXOJIOM H3 MOJOKEHHUs ObIIIO ObI BHECEHUE
cootBercTByrommx nomnpaBok B 'K P® u cr. 14 ®enepanpHoro 3akona ot 26.07.2006 r.
Ne 135-®3 O 3ammTe KOHKYpeHIMH>’ B 9acTH (HOPMYITHPOBKH MPABHII, YCTAHABIMBAIOIIIX
OTKa3 OT MOJENM HAlMOHAIBHOTO MCYEPIAaHUs UCKITIOUUTENBHBIX TPaB 00 KBaIA(HIIHU-
PYIOLIMX OTKa3 MpaBooOaiaTesst TPEThUM JIHiiaM BO BBo3e B PD omnpeneneHHoi (omysip-

HOH) NPOAYKIMH KaK aKT HeT0OPOCOBECTHOM KOHKYPEHLUH COOTBETCTBEHHO.

8. BrIiBOaBI

1. I/IC‘{epHaHI/IC HCKJIFOYUTCIIBHBIX IIPaB BBICTYNACT B KaUCCTBE O)1HOI71 us3 (1)OpM OI'paHUYCHUS

a0COMIOTHOTO CyOBEKTHBHOTO NpaBa Ha HCIOJIB30BAaHUE OXPAHIEMOTO pe3yiabraTra MHTEN-

19 leno Ne A40-51953/11-51-440, Uudopmanmonnas cucrema Komexe.
20 Cobpanue 3axkoHoznarenbeTBa PO 2006. Ne 31(u.1), Cr. 3434.
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JIEKTYaJIHOH JIESITEIbHOCTH WIIM CPEICTBA MHANBHIYAIU3aLUH TPOLYKIMH (FOPHIIMIEeCKON
MOHOTIOJNH), KOTOpasi UMEET IIeJIbI0 YIOBIECTBOPEHUE PEHMYIIECTBEHHO YKOHOMUUECKHX
HWHTEPECOB TPETHHX JIUII, B TOM YHCIIC TIOTPEOUTEINCH.

2. B neiictBytromieM 3akoHozateabcTBe PO 3akperieHbl pa3iudHbie GOpMyIibl Hcuepra-
HUSI, B OCHOBY KOTOPBIX MOJIOKEHBI IEHCTBUS C MAaTepUAbHBIMU HOCHTEISIMU, KOTOPBIE HE
BJICKYT HapyUICHUS FOPUANYECCKON MOHOINOMMH. TaKuMu JCHCTBUSIMUA B OTHOILICHHU Mare-
PHAIBHBIX HOCHTENEH, B KOTOPBHIX BOIUIOIIEHBI OOBEKTHI aBTOPCKO-IIPABOBON OXPaHBI U TO-
TIOJIOTHH WHTETPATBHBIX MUKPOCXEM SIBILSIFOTCSI IEHCTBHS MO PACHPOCTPAHEHHIO; B OTHO-
LICHUU MaTepUANIbHBIX HOCHUTENCH, B KOTOPBIX BOIUIOIIEHBI OOBEKTHI MATEHTHO-NPABOBOI
OXpaHBl ¥ TOBAPHBIC 3HAKHU SIBIISIOTCS ACHCTBUS 110 BBEACHHIO B IPasKAAHCKUN 000pOT HIIH
XpaHEHHIO TPOIYKTA OO0 M3IENHs; B OTHONICHHH CEMsH, PaCTUTEIBHOTO U TIEMEHHOTO
Marepuaia, TOBapHBIX KHBOTHBIX SIBJISIOTCS JCHCTBUS HE CBSI3aHHBIC C ITOCIJICAYIOIIUM pa3-
MHO>KEHHEM COPTOB PACTEHHUH M MOPOJ] KHBOTHBIX.

3. Hcuepnianue MCKIIOYMTEIHHOTO TpaBa HE SIBISETCS YHHUBEPCAIBHBIM HE TOJBKO II0
CBOEMY MacIITady, HO U II0 CBOEMY 00beMY, IIOCKOJIbKY MCUEPIaHUIO MOUIEKAT AAIEKO He
BCE MPABOMOYHSI, COCTABIISIOIINE €0 COACP)KaHNe. DTO CBHACTEIBCTBYET O CHHTYISIPHOM

(uacTHOM) XapakTepe HCUepIIaHus.

buorpaduyeckas aHHOTALUA:
Outer 'oponoB — Cankr-IleTepOyprekuii rocymapcTBeHHbIN yHHBepeuTeT. [Ipodeccop kade-
Jpbl KOMMEPYECKOTO MpaBa, JOKTOP IpUANYECKUX HayK. HayuHble HHTEpeChl: paBO UHTEI-

J'ICKTyaJ'IBHOﬁ COGCTBCHHOCTI/I, I/IH(I)OpMaIII/IOHHOG paBoO, SHEPTECTUUICCKOC ITPaBo.

SUMMARY
The exhaustion of exclusive rights in doctrine
The study aims at a critical evaluation of the exclusive rights in doctrine. The author present its
substance in the civil law of the Russian Federation in the context the problem of the exhaustion.

Keyworps: exclusive rights, exhaustion, civil law






Haraaus Kurniiiosa

HexoTopblie npo61eMbl 3aIIMTHI PaBa COOCTBEHHOCTH
NPU NPUMEHEHUU MeP YrOJI0BHO-NIPOLECCYaTbLHOTO0
NPUHYKICHUS

1. Orpannvenne npaBsa cOOCTBEHHOCTH ITyTeM NNPMMEHEHHUsI Mep
YIOJI0BHO-TIPOLECCYAJIbHOT0 IPUHY/KACHUSA

1.1 OrpanuyeHue nNpaBa coOCTBEHHOCTH MyTeM HAJIOKEHHUS apecTa Ha HMYIIeCTBO
HenpukoCHOBEHHOCTh COOCTBEHHOCTH MMEET OCHOBOIIOJNAralolllee 3HaYeHUE AJIs IIPaBo-
nopsiaka. OT TOro, HACKOJIBKO peajibHbl TAPAHTHH 3AIMUTHI COOCTBEHHOCTH OT JIIOOBIX He-
MIPaBOMEPHBIX MOCATATeNIbCTB, 3aBUCHT CTAOMIbHOE (YHKIHOHUPOBAHHE HE TOJBKO TPa-
JAHCKOI0 000poTa, HO U BCEeil 9KOHOMUKH, a CTaJIO0 ObITh, YCTOHUNBOE PAa3BUTHE OOLIECTBA.
[Ipu3nanue, coOMoOaeHNE U 3alIKUTa MpaBa YacTHOH COOCTBEHHOCTH, OTHOCSIIErocs K oc-
HOBHBIM TIpaBaM, HEOTUYXKIAEMBIM U MTPUHAIIISIKAIIM YETIOBEKY OT POXKIACHHS, COCTABIISIET
00513aHHOCTb TOCYJapCTBa.

B mponecce oCymecTBIeHHs YTOJIOBHOTO CYAONPOM3BOACTBA IPAaBO COOCTBEHHOCTH MO-
JKeT OBITh OTPaHHYECHO. DTO KacaeTcsl, IIPEXkIIe BCETO, TI0I03PEBAEMBIX M 00BHHSIEMBIX. JlaH-
HOE OTpaHMUYCHHE UMEET IICJIbI0 3aIUTY MpaBa COOCTBEHHOCTH M MHBIX MUMYIIECTBEHHBIX
IIpaB, NOTEPIEBIINX OT COBEPILICHUS NPEeCTyIUIeHHs. B mporecce yroioBHOTO Cyg0Npon3-
BOJICTBA JIOJDKEH OBITh COOMIONEH OalaHC HHTEPECOB YIACTHUKOB MIPOIiecca, OCHOBAHHBIH Ha
NPaBUJILHOM IPUMEHEHUH HOPM, OTPAaHUYHMBAIOIINX ITPABO COOCTBEHHOCTH.

[ToTeprieBIInii OCYIIECTBISIET 3aLIUTY INpaBa COOCTBEHHOCTH IYTEM MPEABSIBICHUS
IPaKIaHCKOTO MCKa B YTOJOBHOM Tiporecce. OmHaKo caMo No cebe MpeabsBICHUE HCKa He
rapaHTUPyeT BOCCTAHOBIICHHUS HAPYIIEHHOTo npasa. Kak M3BeCTHO, IPaBO COOCTBEHHOCTH
perIaMeHTHPYETCs TPEUMYIIECTBEHHO HOPMaMH I'PaskAaHCKOTO MPaBa, KOTOPbIe IPHUMEHS-
IOTCSI B TPaKJAHCKOM WIIM apOUTPasKHOM CYIIOIIPOM3BOJICTBE. BMecTe ¢ TeM BOIpOCHl co0-
CTBCHHOCTH 3aTParMBarOTCs U B JAPYTHX OTPACIAX IpaBa, B TOM YHCIIE B YTOJIOBHOM ITIpaBe,
IpeycMaTpuBaromeM mrpadsl, KOHGHUCKALUIO UMYIIECTBA, a TAKKE B yTOJIOBHO-TIPOIIEC-
CyaJIbHOM ITpaBe, peryIupyIoleM IPUMEHEHHE HOPM yToJIOBHOTO TpaBa. B yromoBHOM 1po-

necce Poccun CyHICCTBYCT MHCTUTYT I'PAXKAAHCKOTO MCKa, TaK Ha3bIBAEMBIN COCIMHCHHBIN
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rpolecc, Ipu KOTOPOM B paMKaX YroJIOBHOTO Jiela OJTHOBPEMEHHO PacCMaTpUBAETCs Ipak-
JTAHCKO-TIPAaBOBOM BOIIPOC O BO3MEIIEHUN Bpe/a, IPUYMHEHHOTO MPECTYIUIEHHEM. 3aluTy
YKa3aHHOTO IIpaBa 00eCIeunBaeT NPUMEHEHHE HEKOTOPLIX MEP YIOJIOBHO-IIPOLECCYaTbHO-
IO MIPUHYKAEHHS. 3aKOHHOCTb, 000CHOBAaHHOCTH, CBOEBPEMEHHOCTD ITPUMEHECHUS ITHX Mep
CIIOCOOCTBYET BOCCTAHOBJICHUIO HAPYILICHHOTO MPaBa.

Haubosnee axkTyanbHOI MEpoi IIPOLECCYaIbHOIO MPUHYKACHMS, [O3BOJIIOLICH 3allu-
TUTH MIPABO COOCTBEHHOCTH, SIBISICTCS HAJIOKEHHME apecTa Ha MMymiecTBo. HapymeHus
YTOJIOBHO-TIPOLIECCYAIbHOTO 3aKOHA MPU MPUMEHEHUH ATOM MEphl MOXKET MOBPEIUTh Kak
noTepreBieMy (Halpumep, HECBOCBPEMEHHOCTh HAJIOKEHHS apecTa Ha UMYIIECTBO), TaK
1 OOBHHSIEMOMY U JJa’ke MHBIM JIMIaM (KOraa, HalpuMep, apecT HaJOKeH Ha MMYLIECTBO,
He MpUHaJJIekaliee 0OBUHIEMOMY HIM Ha HMYIIECTBO BOOOIIE HE TIO/UIeKAILee apecTy).

HanoxxeHue apecra Ha UMYILECTBO — 3TO IPEBEHTUBHO-00€ECIIEUUTENbHAs Mepa MPoLec-
CyaJIbHOTO MIPUHY>KACHHS, COAEPIKAHNE KOTOPOH COCTONUT B OTPAHMUYECHUSX ITPpaBa COOCTBEH-
HOCTHU (MHOTO BELIHOTO IpaBa) JJIs NPEAyNPEKACHUS €€ COKPBITHS WM OTUYXKJIEHHS C 11e-
JIBIO0 00€CIICUUTh UCTIOJIHEHHE TIPUTOBOPA B YACTH UMYIIECTBEHHBIX B3bICKAHUH.

K nMy11ecTBeHHBIM B3BICKaHHUSM OTHOCSTCS: 1) yIOBIETBOPEHHE IPAXKIAHCKOTO HCKa, 3a-
SIBIICHHOTO B YTOJIOBHOM jejie [cT. cT. 44, 309 VIIK P® (YronoBHo-nporieccyanbHbIi KOTEKC
Poccuiickoit @enepanun)]; 2) npuMEHEHHE MHOW MEphl YrOJIOBHO-IPABOBOIO XapakTepa
B Buje koH(puckanuu umyinectsa (ct. 104.1 YK P® — YronosHslii kozieke Poccuiickoit de-
Jepanun); 3) Ipyriae IMYIIeCTBEHHbIe B3BICKAHUS ¢ OOBHHSEMOTO HIIHM TPaXKJaHCKOTO OT-
BETUHMKA, CBI3aHHBIC C JIAHHBIM YTOJOBHBIM JICJIOM (B3BICKAaHHE MPOLIECCYAIbHBIX U3JICPIKEK
¢ ocyxkaernoro — 4. 1 c¢t. 132 VIIK PO, nanoxenne 1eHEKHOTO B3BICKAHNS Ha 3aKOHHBIX
IIpe/ICTaBUTENeH HECOBEPIICHHOIIETHETO OOBHHSEMOTO HITH TIOI03PEBAEMOTO0 32 HEUCIIOHE-

HHE 0053aHHOCTEH 0 IPUCMOTPY 3a HUMH — CT. 117 YIIK P®).

1.2 Ycs10Bus M OPS/I0K HAJIOKEHUS apecTa Ha UMYLIEeCTBO

YcnoBust MpUMEHEHUS] MHCTUTYTA HAJIOKEHHS apecTa Ha MMYIIECTBO B 3aBUCUMOCTH OT MX
IIPAaBOBOW MPUPOABI MOXKHO Pa3IeNUTh Ha JIBE TPYIIIBI: YCIOBUS, HMEIOLIHE MaTepHaIbHO-
MIPaBOBYIO TPHPOIY, ¥ IMPOIECCYyalbHO-TIPaBOBbIe yCIoBUs. [IporeccyanbHO-IPaBOBEIMU
YCIIOBUSIMHU SIBIISIFOTCS OOCTOSITENIBCTBA, OT KOTOPBIX 3aBHCHUT BO3MOKHOCTb HMPUMEHCHUS
JAHHOM Mepbl: 1) Hamuune BO30YXKICHHOTO YTOJOBHOTO Jieja; 2) HaJH4Yhe HaJIe)KAIIero
JOJDKHOCTHOTO JIMIA, MTPAaBOMOYHOTO MPUMEHHTh Mepy NPHHYXICHUS; 3) HalIn4ue JIUIa,
B OTHOUICHUH KOTOPOTO MOXKET NMPUMEHAThCS Mepa NPUHYXIeHUs; 4) Han4ne 000CHOBaH-
HOTO MOZI03PEHNS MIM OOBUHEHUSI B OTHOLIEHHH KOHKPETHOTO JINIIA.

Hanoxxenue apecta Ha UMYIIECTBO JIOMYCKAETCS TOJIBKO MPH HAIMYUH OIHOTO HJIH He-
CKOJIBKHX CHELUAIbHBIX yCIOBUH. BO-1epBhIX, KOrJla yCTaHOBJICHBI: IPUYUHEHUE UMYIIIE-
CTBEHHOTO MJIM MOPAJILHOTO Bpe/ia MPECTYIICHUEM; 3asBJICH rpaxaaHckuii uck (ct. 44 YIIK
P®). [Ipn 0TCYyTCTBHU IpaKIaHCKOTO HCKa €ro o0ecredeHne He TOIDKHO MPUMEHSTHCS, TaK

KakK MIpaBo NPpCABABIICHUA NCKAa JUCIIO3UTHUBHO. BO-BTOpLIX, YCTaHOBJICHBI O6CTO$[T€J'II)CTB3.,
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MOATBEPKAAIOIINE, YTO UMYIIECTBO, MOJIekKaliee KOHGUCKANNA B COOTBETCTBUH CO CTa-
Theit 104.1 YK PO, nonydeHo B pe3ynbTare COBEPIICHUS MPECTYIUICHUS WIIH SIBISETCS J10-
XOZIaMU OT 3TOH JIESITeNIbHOCTH, JIN0O UCIOIb30BAIOCH WIH NIPEAHA3HAYAIOCH IS UCIIONb-
30BaHUs B KAYECTBE OPYAMs MPECTYIUICHHS, A1l (UHAHCHPOBAHUS TEPPOPU3Ma, OPraHU30-
BaHHOM TPYIIIBI, HE3aKOHHOTO BOOPYKEHHOTO (hOPMHUPOBAHHMSI, TPECTYITHOTO COOOIIECTBA —
npecTynHoi opranuzanuu (. 8 u. 1 ct. 73; m. 3.1 cr. 82 VIIK P®). B-tperbux, ycTaHOBIEH
pa3Mep MOHECEHHBIX CyIeOHBIX M3IEPKEK, KOTOPbIe PEaJbHO MOTYT OBITh BO3JIOXKEHBI Ha
OOBHHSIEMOTO.

OcCHOBaHMEM HaJIOXKCHUS apecTa Ha UMYILECTBO SIBISIETCSI 000CHOBAHHOE IIPEAIIONIONKE-
HUE, YTO MOAJIEKAIIEe B3BICKAHUIO IMYIIIECTBO MOXKET OBITH COKPBITO MIIH OTUYKICHO.

ApecT HakIaIpIBaeTCsl Ha UMYIIECTBO, IPUHAIekKAIIEE TOI03PEeBAEMOMY, OOBHHSIEMO-
My WIH JIULAM, HECYIIIUM MaTepUaIbHYI0 OTBETCTBEHHOCTb 110 3aKOHY 3a UX JAeiicTus. ITo
IPakAaHCKOMY MCKY COyYaCTHUKH NIPECTYIUICHUS HECYT COMIAPHYIO OTBETCTBEHHOCTb, MO~
9TOMY B 00eCIieYeHHEe CKa NX IMYIIECTBO MOKET OBITh apPECTOBAHO B JIFOOBIX MPOIOPIHSIX,
HO 00111ast er0 CTOMMOCTB HE JJOJKHA IIPEBBIIIATh IPO3SIIEr0 UMYIIECTBEHHOTO B3bICKAHHUS.

HanoxeHne apecta Ha UMYIIECTBO MPOM3BOAMUTCS TOJBKO MO penieHuto cyaa (m. 9 u. 2
ct. 29 VIIK P®), tak kak B coorBeTcTBUM € 4yacThio 3 cT. 35 Koncrurynuu Poccuiickoii
Deznepaly HUKTO HE MOXKET OBITh JIMIIEH CBOETO UMYILECTBA HHAUE KaK [0 PELICHUIO Cya.

B cranum mpenBapuTenbHOTO paccieoBaHus Cyl B MOPSIKE, PEAYCMOTPEHHOM CT. 165
VIIK P®, BEIHOCHUT MOCTAaHOBIICHHE O HAJOKEHUM apecTa Ha UMYIIECTBO IO pe3ylbTaram
pacCcMOTpEHUsI XOfaTalicTBa CJIeIOBATelIsl WK JIO3HABATENs], KOTOPbIe 00s3aHbl UCIONHUTh
JAaHHOE TTOCTAHOBJICHUE. B HEOTIOXKHBIX CIIydasX HMYIIECTBO MOXXET OBITH apecTOBAHO
n 0e3 cyneOHoro pasperneHus. B aToM ciydae ciegoBaTelb WM T03HABATENb B TedeHue 24
4acoB ¢ MOMEHTa Hadajla IMPOU3BOACTBA MIPOLECCYAIbHOIO ICHCTBUS YBEIOMISIET CYIbIO
1 TIPOKYpopa O ero Npou3BOACTBE. K yBeIOMIIEHHIO MPHIIAraloTCs KOIMU MTOCTAHOBICHUS
0 TIPOM3BOJICTBE CJIEICTBEHHOTO JISHCTBHS M MPOTOKOJA CIECTBEHHOTO JIEHCTBUS ISl TIPO-
BEPKHU 3aKOHHOCTU IIPUHSITOrO CJIENOBATENIEM WM Jl03HaBaTesneM perienus. [lonyuus yxa-
3aHHOE YBEIOMIICHHUE, CyAbs B CPOK, MPELyCMOTpeHHBIHN 9acThb 2 cT. 165 VIIK PD, nposepsi-
€T 3aKOHHOCTbH IPOU3BEJCHHOTO CIECICTBEHHOTO ISHCTBHS M BRIHOCHT MTOCTAHOBJICHHE O €0
3aKOHHOCTH MJIM HE3aKOHHOCTH.

B cyneOHBIX cTaausix yroloBHOTO IpOILecca CyIbsl, IPUHSBIINKN 70 K MPOH3BOJACTBY,
BBIHOCUT MTOCTAHOBJICHHE O HAJOKEHHH apecTa Ha UMYILECTBO IO XOAATaHCTBY CTOPOHBI
o6BuHeHus (1. 5 cT. 228; c1. 230 YIIK P®D). IIpencrapisiercs, 4To IPpU HAJIMYUH YKA3aHHBIX
BBIIIIE OCHOBAHHUH U YCIIOBHH CyAbs JOJIKEH UMETb IIPABO HAJIOKUTH apecT Ha UMYIIECTBO
1 TI0 CBOEH MHUIIMATUBE MPHU OTCYTCTBUH BO3PAKEHUI CO CTOPOHBI 00BHHEHMs. [locTaHoB-
JICHUE O HAJIO)KEHUU apecTa Ha UMYILECTBO, BBIHECEHHOE B CyA€OHOM IIPOM3BOJCTBE, UC-
TIOJTHSETCS CyeOHBIM MPUCTABOM-HCIIOTHUTEIIEM.

Konwst mocTaHOBIIEHHST BpyJaeTcst TpakJaHCKOMY MCTILY IO ero XxonaraicTsy. Jms ooxa-

JIOBAHHUA JaHHOT'O IIOCTAHOBJICHUS C HUM OOJIKCH OBITh O3HAKOMJICH U Fpa)I(Z[aHCKI/Iﬁ OTBECT-
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guk. O4eHb Ba)KHA BO3MOXKHOCTH O0XKAJOBAHUS TAKUX PELICHUH B alle/UIIMOHHOM H Kac-
CaIlMOHHOM TOPSIJIKE.

Ha craauu npeBapuTeIbHOTO PACCICIOBAHUS PELICHHUE U JEHCTBUS [0 HAJIOXKEHUIO ape-
CTa Ha IMYIIECTBO MOTYT OBITH 00KaJIOBaHBI 3aMHTEPECOBAHHBIMH YYaCTHUKAMH ITPOIIecca
B aNneJUIIMOHHOM M KacCAllMOHHOM IOpsi/IKe. 3aKOHHBIE BIIAJIENbLbI UMYILECTBA BIpaBe
HO/IaTh UCK 00 MCKIIOUEHHU UMYILECTBA U3 OINMUCHU (OCBOOOXKIEHUS OT apecTa) B MOPSIKE
Ipa)kJJaHCKOTO CY/IOTIPOM3BO/ICTBA. YIOBIETBOPEHNE HCKA BJIEUET OTMEHY apecTa KOHKpET-
HOTO MMYIIECTBA, a PELICHHE TPaXIAHCKOTO CyJa O NPUHAUICKHOCTH HMYIIECTBA NUMEET
HperoAnanbHyIo cuily. ek 00 0cBOOGOXKACHUN UMYIIECTBA OT apecTa MOXKET ObITh I0JIaH
B TEYEHHE CPOKA MCKOBOW JIaBHOCTH, B TOM YHCIIE I1OCIJIE HCIIOJHEHUs MMYIIECTBEHHOIO
B3BICKaHUSI.

CozneprkaHue Mepbl NPUHYKICHUS B BUJE HAIOXKEHHS apecTa Ha UMYILECTBO COCTOUT
B OTPaHUYEHHH NPaB COOCTBEHHOCTH (XO3sIHCTBEHHOTO BEJCHUS WIIN ONIEPATHBHOTO YIIPaB-
nenus). [Ipu 3TOM Bcerga orpaHMYMBAcTCs IMPABO PACIOPSHKEHUS MMYIIECTBOM (3ampeT
OTUY)KJCHHUS).

Ecnu orpannyueHus npas 10 pacHopsHKEHUIO U TTOJB30BAHUIO HE MOTYT 00€CIICUHTD LIEITH
HaJIOKEHHsI apecTa Ha MMYILECTBO, TO OTPaHUYMBAETCS M MPABO BIAJCHHS - UMYIIECTBO
U3bIMaeTCA U IepeaaeTcs Ha XpaHeHue ApyruM JinnaM. KoHKpeTHble OrpaHuueHUs JOIKHBI
OBITh yKa3aHbl B TOCTAHOBJICHUH CyAa.

ITo obuieMy mpaBHITy 10 BBIHECEHHS TTOCTAHOBJICHHS O HAJOKCHUH apecTa Ha MMYyIIe-
CTBO JIOJDKHBI OBITh YCTAHOBJICHBI: MHANUBUJYaJIbHO-ONPEACICHHbIE IPU3HAKU, CTOUMOCTD
1 MECTOHAXO0Xk/IeHHE MMYIIECTBA, MOAJIECKAILEr0 apecTy; MPUHAUICKHOCTh ITOTO UMYILEe-
cTBa 0OBUHsIEMOMY (II0103pE€BAEMOMY) MIIN IPYTOMY I'PaKJAHCKOMY OTBETUHKY.

3aKoH He 3alpelaeT HajaraTb apecT Ha UMYILIECTBO, YKa3blBasl B IIOCTAHOBJICHUH JIUIIb
€ro MPUHAJJICKHOCTb U CTOUMOCTB. [locie BBIHECEHHUs CyIOM ITOCTAHOBIICHUS CIIEI0BATEb,
JIO3HABATENb WIH CYIeOHbIH MPHCTaB-UCIIOTHUTENb JOJDKHBI YCTAHOBUTh M PAa3bICKaTh KOH-
KPETHOE UMYIIIECTBO, MOIEXkKAILEE apPECTYy.

[oanexariee apecty UMYILIECTBO Pa3bICKMBAETCs IyTEM NPOU3BOJCTBA CIIEACTBEHHBIX
JeHCTBUI, U MPOBE/ICHUS ONEPATHBHO-PO3BICKHBIX MEPOIIPHUATHIA, IPETyCMOTPEHHBIX CT. 6
O3 (DenepanbHblii 3akoH) OO0 ONEepaTUBHO-PO3BICKHOM ESITEIHOCTH OT 12 aBrycra 1995 .
N 144-@3. [Ipu HalOKEHUH apecTa Ha TPUHAJUICKAIIHE TI0103PEBACMOMY, OOBUHIEMOMY
JICHEXHbIE CPE/ICTBA M MHbIE IIEHHOCTH, HaXO/SAIIMECs Ha cyeTe, BO BKJIAJe WM Ha XpaHe-
HUM B OaHKaX U MHBIX KPEJUTHBIX OpraHU3allusX, ONEpalyy 0 JaHHOMY CUETy HpeKpa-
LIAIOTCS TIOJIHOCTBIO MIIM YaCTHYHO B IPeieNax JICHEKHbBIX CPEACTB U MHBIX IIEHHOCTEH, Ha
KOTOpBIE HAJIOXKEH apecT. PyKkoBomuTen 0aHKOB U MHBIX KPEIUTHBIX OpPraHU3alui 00s13aHbI
IpeN0CTaBUTh NH(OPMAIHIO 00 ATUX JICHEXKHBIX CPECTBAX U UHBIX LIEHHOCTSIX 110 3aIpocy
Cyla, a TaK)Ke CIIeJOBaTelsl MM JO3HABaTe sl HA OCHOBAaHUY CYJeOHOTO PeIIeHUs.

Yactp 3 c1. 115 VIIK PD npenycmarpuBaeT BO3MOXKHOCTh apecTa UMYIIECTBA, HAXOs-

mIerocd y Apyrux Jivi, To €CTb HC Y 0OBUHSEMOIO HIIH OA03pEBaACMOTO. ApCCT MOJKET OBITh
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HaJIOKEH Ha UMYILECTBO, HAXOAAMIEESCS y APYTUX JIUIL, €CIIH €CTh OCHOBAHUS 110J1araTh, YTO
OHO HCIOJB30BAJIOCh WM TPEIHA3HAYAIOCH ISl HCIIONB30BAHUS dTHMH CaMBIMU JIUIIAMH
B Ka4eCTBE OPYIUS NPECTYIUICHUs OO0 /Ui (prHAHCHPOBAHUS TEPPOPHU3MA, OPTaHM30BAH-
HOH TPYNIIBI, HE3aKOHHOTO BOOPYXEHHOTO (hOPMHUPOBAHHMS, IIPECTYITHOTO COOOIIECTBA HITH
MIPECTYITHON OpraHu3anud. Takoe UMYIIECTBO, MEepeJaHHOe OCYXKICHHBIM JPYTroMy JIUILY
WIM OpraHu3aluy, MOUICKHUT KOH(UCKAIMU, €CIIU JIMIO, NPHHSABIICE UMYIIECTBO, 3HAJIO
WM JIOJDKHO OBLIO 3HATh, YTO OHO TOJYYEHO B pPE3yJbTaTe MPECTYIHBIX JAeHCTBUA. B 3TOi
CHUTYaIUH TIOJ] Opyeumu Auyamu TTOHUMAIOTCS JInIa, (PaKTHIECKH 3aro03pEeHHbIE B COBEP-
LIEHUHU NIPECTYILICHUs, T.€. OpPraH, OCYIECTBISIOIUN YTOJI0BHOE IPECIeJOBAHUE, pacIiona-
raeT IOCTAaTOYHBIMH JaHHBIMH O TOM, YTO OHH HCIIOJIb30BAIM HMYIIECTBO B Ka9eCTBE OpY-
IS TIPECTYTUICHNS], PUHAHCHPOBAJIN TEPPOPU3M U T.JI.

[Tpu ucnoNHEHUH apecta MOUICKAT M3BSATHIO (KOIMHMPOBAHUIO) NPABOYCTAaHABIMBAIOLINE
JOKYMEHTBI, TIOATBEPIKAAIONINE MPaBO COOCTBEHHOCTH. TeM caMbIM HCKIIIOYAETCs HENpaBo-
MEPHBIH apecT Yy>KOT0 UMYIIECTBa, @ TAKKE OIPOBEPTAIOTCSI BO3MOYKHBIE JIOXKHBIE 3asIBIICHHS
(B TOM YHCIIE HCKOBBIC) O TOM, YTO apECTOBAHHOE UMYILECTBO MPUHAIICIKUT APYTUM JIHLIAM.

HanoxxeHne apecta OTMEHsIETCS ITPU MPEKPAIIEHUH YTOJIOBHOTO JIeJIa MJIM YTOJIOBHOTO
IIpeCIeIoBaHMsT KOHKPETHOTO JIMIA; TOCTAHOBJICHHH ONPaBAaTEIbHOTO IPUTOBOPa; OTKA3e
HCTLA OT IPaXkaHCKOIo UCKa; JOOPOBOJIILHOM BO3MEILIEHUH yliep0a; OTKa3e CylIOoM B YIOB-
JIETBOPEHUH TPAKAAHCKOTO MCKA; OCTABICHUHM HCKa 0€3 pacCMOTPEHUS; HEZOKa3aHHOCTH
TOTO, YTO UMYIIECTBO HAXKUTO MPECTYIHBIM ITyTeM; JOKa3aHHOCTH, YTO UMYIIECTBO TIPH-
HAQIJISKUT HE TPAXKIAHCKOMY OTBETUHUKY. [Ipy MpHOCTAHOBJICHUH JIelIa, PEKPAIICHUH I1PO-
M3BOZCTBA IO TPAKIAHCKOMY HCKY, OCTaBIEHHH €ro 0e3 pacCMOTPEHHMS yTOJIOBHO-TIPOIIEC-
CyalbHasi Mepa MPUHYKICHHS B BHIE HAJOKCHHUS apecTa Ha MMYIIeCTBA MOXKET OBITh 3a-
MEHEHa aHAJIOTUYHOW I'PakJaHCKO-TIPOLIECCYAIbHOW MEPOH B TOPSJIKE, PEIYCMOTPEHHOM
IpaXIaHCKUM TPOIECCYyallbHBIM 3aKkoHoAaTenbcTBOM (iaBa 13 T'TIK P®). Jlnst storo mo
XOJaTalCTBY TPaXkJaHCKOTO HCTIA YTOJIOBHO-TIPOIECCYATbHBIN apecT HMYILECTBA LEeNeCO0-
Opa3HO MPOMIUTD HA CPOK, JJOCTATOUHBIN JUIS PEIbSIBICHHS UCKA B IMTOPSAKE TPAXKIAHCKOTO
CYIOTIPOU3BOICTBA.

JInst OTMEHBI HAJIOKSHHUST apecTa Ha MMYIIECTBO MPU MPEIBAPUTEIILHOM PacCleIOBAaHUT
JOCTATOYHO IIOCTAHOBJICHUS CJICIOBATEIIS WIIM JIO3HABATENs, B IPOU3BOACTBE KOTOPOTrO Ha-
XOZMTCSI yTOJIOBHOE JIeJI0, KOTAa OCHOBAHUS ISl TPUMEHECHHUS 9TOH MepBI OTIAIH.

3aKOHOJATENbCTBO HEKOTOPBIX TOCYAAPCTB IMOCTCOBETCKOTO MPOCTPAHCTBA IPEANUCHIBA-
€T OTMEHHTh apecT UMYILECTBA B Cilydyae, KOIJa OH ObUI HaJOXKEH He3akoHHO. Ilomaraem,
YTO 3TO CAaMOCTOSITEIBHOE 00CTOSTENILCTBO, IPH HATTMYMN KOTOPOTO HEOOXOAMMO OTMEHHTH
HaJIO)KEHHE apecTa Ha UMYILIECTBO, TEM CaMbIM 3aIlUTUTh NpaBa JIUII, HIMYIIECTBO KOTOPBIX
OBUIO HE3aKOHHO IMOJBEPrHYTO apecty. Hanpumep, korja cyipsi B COOTBETCTBHHU C Y. 5 CT.
165 VIIK Poccun B Xo€ MPOBEPKH MOCTYIHBIIETO YBEJOMIICHHS O TIPOU3BOJCTBE HAJIOMKE-
HUSI apecTa Ha IMYIIECTBO, IPHJET K BBIBOIY O HE3aKOHHBIX U HEOOOCHOBAaHHBIX JICHCTBUSIX

CJICa0BaTECIIA.
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Takum 00pazom, ucnonb3yemasi B 4. 9 ¢1. 115 YIIK PD KoHCTPYKIUS HHCTUTYTa OTMEHBI
HAJIO)KEHHSI apecTa Ha HMYIIECTBO He SIBISIETCS] YHHBEPCAIBHOM U BceoObeMuttoeit. 13 3a-
KOHOZATEIILHOTO PEryJHMpPOBaHUs BBINAAAIOT CUTYallUH, CBSI3aHHBIC C YCTPAaHEHUEM YCIIO-
BHI IPUMEHEHHS paccMaTpruBaeMoit Mepbl. [109TOMy HEKOTOpPBIE PAKTHUECKUE PAOOTHUKHI

npepiarator BHECTU UBMEHCHU A, ONIPEACIINB JAHHYIO HOPMY CJIICAYIOIIHUM 06pa30M:

Hanoxenue apecTa Ha UMYLIECTBO OTMCHACTCSA Ha OCHOBAHUU IOCTAHOBJICHUS,
OIpeACICHUA JIMlla UK OpraHa, B IIPOU3BOACTBE KOTOPOI'O HAXOAUTCSA YIrOJIOBHOC
J€J10, B CICAYIOUUX Clly4dasaX: B IPUMECHECHUU Z[aHHOﬁ MEpPLbI OTHAgacT HeOGXOZ[I/I-
MOCTB; €CJIN apeCT OBLT HAJIOKEH HE3aKOHHO, B TOM YHCJIC 0e3 JOCTATOYHBIX JJIsA

9TOT0 OCHOBAHHUH WJIU B TOPSAZAKE, HE COOTBETCTBYIOILIEM SaKOHyl.

B HEKOTOpPBIX rocymapcTBax, Hanpumep B epMaHuM, B MCKIFOUUTENIBHBIX CIydasx Ha-
JIOKEHHBIA apecT MOXKET OBITh OTMEHEH I10 XONATaCTBY OOBMHSIEMOIO, €CJIU IOCIEIHMI
HY’KJIA€TCSI B apPECTOBAHHOM JIJIsl OILIATHI CBOEH 3all[MTHI, CBOCIO CONEPIKAHMS WU COICP-
JKaHHs CBOEH CEMbH’.

Bouto OBl 1eeC000pa3HO IPEAYCMOTPETh AHAIOIMYHYIO MPOLECCYaIbHYIO TaPaHTHUIO

u B Poccun.

2. Posib KOHCTUTYIIHOHHOTO MPABOCYIUS B 3alllUTe MPaBa
COOCTBEHHOCTH

Koncrurynuonusiit Cyn P® 31 suBaps 2011 rona soinec Ilocranosnenue N 1-I1 o geny
0 MPOBEPKE KOHCTUTYIHOHHOCTH nofioxkeHni cT. 115, 208 YIIK PD u ct. 126 denepanbHo-
ro 3akoHa O HECOCTOSATETBHOCTH (OaHKPOTCTBE) KOTOPOE MPOAEMOHCTPUPOBANO, 4To KoH-
crutyunonHslii Cyq PO ocyiiecTsiseT 3auTy npaBa COOCTBEHHOCTH U IPOTHUBOJECHCTBYET
€ro HeONpaBJaHHOMY OrpaHnueHuI0. iMymiecTBo ogHoro u3 3assuteneid — 3AO (3akpeiToe
aKIMOHepHOe 00mecTBO) Hedsuoicumocmv-M — OBUIO apecTOBAHO B YTOJIOBHOM JIeje IO
rpaskaaHckoMy ucky norepuesuiero — OAO (OTkpsIToe akIOHepHOe 0011ecTBo) bank Jle-
6o0OepedicHblil, KOTOPBIH TpeOoBal 00paTUTh Ha 5TO UMYLIECTBO B3BICKAaHHE MO JIOTOBOPY
3ajora. 3ayor e 00ecIeunBall BBIIUIATy KPenuTa, MOXUIIEHHOTO HEeyCTaHOBICHHBIMH JIH-
namu. [Tpu sTom Branenen apectoBanHoro umyniectsa (3AO Hedsuowcumocmo-M) craryca

TPAXKAAHCKOTO OTBECTYHKA B YTOJIOBHOM ICJI€ HE UMEIT.

1 W.B. Tytemun, Ocroganus u yciosus OmmeHsl HAA0ACEHUS, apecma Ha UMYWecmeo 8 Cmaouil
npeodgapumenvHozo pacciedosanus, icnonaurensHoe mpaso 1/ 2009, C. 2—4.

2 A.I. BoieBons, Ilpasosoe pezyruposarue HOBbIX HANPAGIEHUL MENCOVHAPOOHO20 COMPYOHU-
uyecmea 6 cgpepe yzonosnozo npoyecca, Mocksa 2002, C. 178.
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Kpome Toro, mo manHomy jneny Obuio pacemorpeno 3asienue OO0 Conomamurckoe
Xnebonpuemnoe npeonpusmue, IMyIECTBO KOTOPOTO TaKke ObUIO apecTOBAHO IO YTOJIOB-
HOMY JieJly B LIeJIIX 00eCIIeueHUs UCIIOTHEHHS] IPUTOBOPA B YAaCTH MPaskAaHCKUX UCKOB MO-
TEPIIEBIINX, KOTOPBIE SIBJISUIMCh YYACTHUKAMM KOHKYPCHOT'O TIPOM3BOJICTBA B CBSA3M C IPU-
3HAHHEM JaHHOTO IOPUINYECKOTO JHIa OaHKpoToM. OpraHbl MPeABapUTEITHEHOTO CIIEICTBHUS
U CyZibl, OCYIIECTBIISIONINE TPOU3BOJCTBO 10 YTOIOBHOMY A€y, OTKAa3aJIUCh IPUHUMATh BO
BHuUMaHue 1. 1 cT. 126 DenepanbHoro 3akoHa O HecocrosiTenbHOCTH (OankporcTee). Co-
IJIACHO JTAHHOW HOpPME Ha OCHOBAHMH PELIEHUsS apOUTPa)XHOTO CyJia O IPU3HAHUN JIOJKHU-
Ka 0aHKPOTOM U 00 OTKPBITUU KOHKYPCHOTO IIPOU3BOJICTBA, PAHEE HAJIOKEHHBIE apeCThl Ha
HMMYIIECTBO JI0JDKHUKA CHUMAIOTCA, U HE JIONYCKAeTCsl HAJIO)KEHHE HOBBIX apecTOB M MHBIX
OrpaHUYEHHUN PACTIOPSKEHUS €T0 UMYILECTBOM.

Jlns pasperienus nocrapieHHbIX BorpocoB Koncturynuonusiii Cyn PO, onupasics Ha
CBOM NPEAbIIYIINE PeIeHus], c(hOPMYINpPOBaT HOBOE KOHCTUTYIMOHHO-IIPABOBOE MOJIOXKeE-
HHUE 0 Pa3rpaHUUCHUH BUJIOB CYIONPOU3BOACTB. Mcxomst u3 TpeboBanwmii CT. cT. 46 — 53, 118,
120, 123 u 125 — 128 Koncturynuu PO, dbenepanbHblii 3aKOHOAATENb 3aKPEIISIET CIOCOObI
1 TIPOLEAYPHI CyneOHOI 3aIIUThI IO OTHOIICHHIO K OTACNBHBIM BHIAM CyIOTPOHM3BOICTBA
7 KaTeropusM aei. [Ipu 5TOM YyIHTHIBAIOTCS 0COOEHHOCTH COOTBETCTBYIOLIMX MaTepHAb-
HBIX [IPAaBOOTHOIIEHUH, XapaKTep paccMaTpUBAEMbIX J€]l, CYILIECTBO U 3HAUUMOCTb BBOIU-
MBIX CaHKIMH, a TakKe MPaBOBbIEC MOCIEJICTBUA UX NMPUMEHEHHUA. DTUM HE HCKIIIOYAETCs
BO3MO)KHOCTh YCTA@HOBJICHUSI B PaMKax TOTO WJIM MHOTO BHJIA CYJONPOHM3BOACTBA O0COOBIX
IIpoLeLyp, KOTOpbIE NOKHBI 00ecneduTh 3(G(HEKTUBHOCTD CyAeOHON 3alUThI IpaB U CBO-
001 venoBeka M TpaKJaHUHA IO ONpPEAETIeHHBIM KaTeropusMm aen. OnHako, BBOAS TakKue
MIPOLIETyPBI, 3aKOHOAATENb 00s13aH COOTIOATh IPHHIIMITHL, JISKAIIUE B OCHOBE OPTaHU3AINT
1 OCYLLECTBIICHUS IPABOCYIMS, pa3rpaHUueHUs CyIeOHOIl I0pUCcIUKLIUY, 00eCIIeueHUs IpaB
1 cBOOOJ YenoBeKa M rpakiaHnHa. He BIipaBe OTCTyIaTh OT 9THX TPeOOBaHHUI M MIPABOINIPHU-
MEHHTEJb PU YSICHEHUH CMBICJIAa ¥ TOJIKOBAHUHM HOPM IIPUMEHIEMOTO 3aKOHA.

JlaHHO€ KOHCTHTYLIMOHHO-IIPABOBOE IOJIOKEHUE OBLIO UCIHOIBb30BaHO KOHCTUTYIIMOHHBIM
Cynom PO mnst anannsa HHCTUTYTA TPpakJAHCKOTO MCKa B YTONOBHOM Jene. [IpemycmarpuBast
B YTOJIOBHOM CYIOIPOHM3BOJICTBE OCOOYIO TPOLEAYPY — HHCTHTYT IPaXkJaHCKOTO UcKa, dene-
PpasbHbINA 3aKOHOAATENb IIPECIeIoBal ek 00eceunTh Oosee 3PHEKTUBHYIO 3alUTy CYObEK-
TUBHBIX TPAKAAHCKUX TPaB U CKOPEHIIINI JOCTYH K MpaBocyauio. BmecTe ¢ Tem rpaxmaHcko-
IIpaBOBbIE TPEOOBAHMUS O BO3MEIIEHUN UMYIIECTBEHHOTO Bpe/ia, IPUYNHEHHOTO MPECTyIUICHHU-
€M (BHE 3aBHCHMOCTU OT TOTO, IIOJJIEXKAT OHU PACCMOTPEHHUIO B IPAXKJAHCKOM MIJIU YTOJIOBHOM
CYZOIIPOM3BOACTBE), Pa3peIaloTCsl B COOTBETCTBHU C HOPMaMH TPKIAHCKOTO 3aKOHOATENb-
crBa. [ToToMy cy/bI 00IIeH FOPUCANKIINY [P aHAJINA3€ B YTOIOBHOM CYIOIPOM3BOJICTBE BOIIPO-
COB, KacarolUXcsl OTHOLICHUH COOCTBEHHOCTH, HE JIOJDKHBI, 10 MHEHHIO KOHCTUTYIIMOHHOTO
Cynma P®, nomyckarh MOIMEHBI YaCTHOIPABOBBIX MEXaHHW3MOB Pa3pelIeHUsi CIIOPOB O cO0-
CTBEHHOCTH YTOJIOBHO-TIPOIIECCYaIbHBIMU CPEICTBAMH, HATIPABIEHHBIMHU Ha JJOCTH)KEHHUE TTy-

6J'II/I'{H0-HpaBOBLIX Lenei YTOJIOBHOTO CyAOTIPOU3BOICTBA. B TMPOM3BOACTBEC IO I'PpaXKJaHCKOMY
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HCKY B YTOJIOBHOM JIeJie, BKITIOUAs IPUHATHE 00SCTICUNTENILHBIX MEP B BUAE HATOKEHUS apecTa
Ha UMYILECTBO, HE JOJDKHBI CO3IaBaThCs MPEISITCTBUS VIS MIPABHIIBHOTO U CBOEBPEMEHHOTO
OCYILECTBIICHUS IIPABOCYANSI I10 YTOJIOBHBIM JIe/IaM, PABHO KaK HE JIOJDKHO YPE3MEPHO OrpaHu-
YHBATHCS IPABO COOCTBEHHOCTH JIMILIA, HA IMYILECTBO KOTOPOTO HAJIOXKEH apecT.

Ha stoit ocnoBe Koncrurynuonssiii Cyn PO npurien k cieayromnuM BbIBOAAM:

— NIPUMEHEHUE B OTHOILICHUU JIMI[, HA KOTOPBIX 3aKOHOM BO3JIOXKEHA MaTepUajbHAsl OT-
BETCTBEHHOCTH 32 ACHCTBUSI MOIO3PEBAEMBIX MM OOBHHSIEMBIX, MEPBI MTPOLECCYaTbHOTO
MIPUHYK/ICHUS B BHJIE HAJIOKEHNS apecTa Ha UMYILECTBO MpeJoiaraeT yCTaHOBICHNE JINY-
HOCTH I0JI03PEBAEMOro0, 00BHHAEMOTro0. [TpakTHuecKu 3T0 03HaUaeT 3arpeT IPUMEHEHUS 110
HEPACKPBITHIM IIPECTYIUIEHUSIM apecTa UMYIIECTBA JINL], HE ABJISFOLIUXCS 10J103PEBAEMbIMU
7 OOBHHSIEMBIMH, B IEIISIX 00SCIIeUSHHUsT TPAKIAHCKOTO UCKa;

— HaJIOXKEHHE B IOPsAKE 00eCIeueHHs UCIOIHEHUS IIPUIoBOpa B YaCTH IPasKIaHCKOIO
HCKa apecTa Ha UMYIIECTBO JINIA, HECYIETO 110 3aKOHY MaTepHalIbHY0 OTBETCTBEHHOCTD 3a
YyyXXHe JIeHCTBUS Mepe]] rpakIaHCKUM HCTIIOM I10 YTOJIOBHOMY JIely, IpeAroaraeT mpes-
BapUTEJILHOE NPUBJICUCHUE BIIAJIEIbIla UMYIECTBA B KaUECTBE I'PAXKIAHCKOIO OTBETUMKA.
Takoe TONKOBaHME 3aKOHA, C OJHOW CTOPOHBI, HaJIENseT COOCTBEHHNKA KOMIUICKCOM ITPaB,
3akperieHHbIX 4. 2 cT. 54 YIIK P® niast rpaxiaHCKOro OTBETYHKA, & C APYTO - MO3BOJISET
IPOBEPUTH HAJIMYME OCHOBAHUM JUIS BHIHECEHUS JAHHOTO PELICHUS;

—nonoxenue 4. 1 ct. 115 YIIK PO (npenmnonaratoiiee B 1essX 00eCHeYeHUs HCTIOIHEHHS
MIPUrOBOpA B YaCTH I'PakJJaHCKOTO MCKA HAJIOKEHHE apecTa Ha UMYIIECTBO JIMII, HECYIIHX
I0 3aKOHY MaTepHaIbHYI0 OTBETCTBEHHOCTD 3a JEUCTBUS O03PEBAEMOI0 UM OOBUHAEMO-
T'0) O3HAYALT, YTO aAPECT MOXKET OBITh HAJIOKEH Ha UMYIIECTBO JIUIIB TOTO JIUIA, KOTOPOE T10
3aKOHY HECEeT 3a JICHCTBUS 110/J03PEBAEMOT0 WM OOBHHAEMOTO MaTepHajIbHYI0 BHEIOTOBOP-
HYIO OTBETCTBEHHOCTb, BHITEKAIOLIYIO U3 IPUUMHEHHUS BpEa.

Takum 00pa3zoMm, B yrOJIOBHOM JIeIe BO3MOKHO PACCMOTPEHHE TPAKIAHCKUX UCKOB K JIH-
11aM, KOTOpbIE HECYT OTBETCTBEHHOCTH IIepe]] UCTLOM HCKIIOYUTEIBHO B COOTBETCTBUU
C IPXIAHCKUM KoJekcoM. COOTBETCTBEHHO, 3aIPEIIACTCsl IPUBIIEKATh B KaUECTBE IPaK-
JAHCKMX OTBETYMKOB, HaJlaraTb apecT Ha MMYIIECTBO JIMI[, KOTOPbIE HECYT OTBETCTBEH-
HOCTb TI€pe]] UCTLIOM HE I10 3aKOHY, a 110 JOTr0BOPY, B TOM YHCIIE 3aJI0Ta, TIOPyYUTEIbCTBA,
0aHKOBCKOH rapaHTHU U T.JI.. Bonpoc o B3bIckaHuu yuiep0a ¢ JaHHBIX JIMI] IO JOTOBOpaM
TTOJUIC)KUT Pa3pELICHHUIO B MOPSIKE TPAKAAHCKOTO (apOUTPaXKHOTO) CYAONPOHU3BOICTBA, TAK
KaK BBUSICHEHHE JISWCTBUTEIBHOCTH MOIOOHBIX TOTOBOPOB, YCIOBUH UX 3aKIIOYCHUS U (ak-
THUYECKOTO BBIIIOIHEHHS 0053aTeILCTB CTOPOHAMY HE CBSI3aHO HETIOCPECTBEHHO C LEIIMU
OCYLIECTBICHHUS MPABOCYANS IO YTOJOBHBIM JieflaM U OTHOCHTCS K cepe IparkIaHCKOro
cymorpousBonctea’. B paccmarpuBaemom IMocranosiernu. Koncrurymmontuoro Cyna PO
ykazaHo, 4To 4. 3 cT. 115 VIIK P® Bo B3aumocBs3u ¢ a63. 9 m. 1 ct. 126 ®enepanbHOro

3akoHa O HecoCToATENILHOCTH (OaHKPOTCTBE) HE MPE/IoJaracT HaJIoXKEHUE apecTa Ha UMy~

3 K. Kamnrosckwid, [leno mo apecty umymiectsa [online]. MexxayHapomHas acCOIUAIHS COICH-
ctBus npaBocynuto [Hoctym: 2013-10-08]. Hoctymusr Ha: <http://www.iuaj.net/node/749>.
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LIECTBO JOJDKHHKA, HAXOASAIIErOcs B MPOLEAype KOHKYPCHOTO MPOM3BOIACTBA, JIMOO COXpa-
HEHHE paHee HaJIOKEHHOTO B paMKax yTrOJIOBHOTO CYJOIIPOM3BOACTBA apecTa Ha UMYIIIECTBO
JOJDKHHKA TTOCJIC BBEICHUS JIaHHON NPOLIEAYPHI U 00eCIIeueHHs UCIIOIHEHHS IPUTroBOpa
B YaCTH I'Pa)kJJaHCKOTO MCKa B OTHOILICHUHU OTAEJIbHBIX JIML, SBISIOLUIMXCA KOHKYPCHBIMHU
KpenuTopaMu. JTOT BBIBOJ OCHOBAH HA TOM, YTO CIELHAJIbHBIE HOPMBI TPAXKIAHCKOTO 3a-
KOHOJIaTEeNILCTBA 0 OAHKPOTCTBE, YCTAHABIMBAIOIINE 0COOBIH PEKUM UMYIICCTBEHHBIX Tpe-
00BaHMI K TOJDKHHUKY ¥ 00€CTIeUNBAOIINE MPUHIIUIT PABEHCTBA KPEAUTOPOB, JOJDKHBI MOMb-
30BaThCsl MPUOPUTETOM ITepel OOIUMH MPaBIIAMHU TPOU3BOJICTBA MO IPAKIAAHCKOMY HUCKY
B YTOJIOBHOM IIpolecce. FIHoe Beno Obl K CO3AaHHI0 HEOOOCHOBAHHBIX IPEUMYILECTB IS
KpEeIMTOPOB, 3asBUBILINX I'PAXKJAHCKUI CK B YTOJIOBHOM JIeJIe, TIepe]l IpyTUMH KpeIuTopa-
MU, HE 3asIBUBIIUMHU TaKOTO UCKa.

B nannom cyne6nom 3acenannu Koncrutynuonnsiii Cyn PO npoananu3upoBait BOnpoc
0 COXpaHEHMHU apecTa UMYLIECTBA 110CJe IPUOCTAHOBIICHUs IPOU3BOACTBA 110 YTOJIOBHO-
My Jemy.

[ToBoOM /J1s1 3TOTO MOCITY)KWJIA CHUTYallusi C apecTOM HEJBH)KUMOIO MMYIIECTBA, MPH-
Haanexaiero JI.W. KocrapeBoi, KoTopo# ObLIO 3alpeIieH0 HEe TOJIbKO PacropsKaThCs UM,
HO ¥ TOJIb30BAaThCS — C/laBaTh B apeHy. [1o Bepcuu ClieICTBEHHBIX OPraHOB, JTAHHOE UMY-
IECTBO (haKTUYECKH OBLIO IPHOOPETEHO Ha CPEACTBA, TOOBITHIC TPECTYITHBIM ITYTEM CHIHOM
3asBUTENBHULBI, ¥ JOXOABI OT apeHIbl 3TOr0 MMYIIECTBA MMPEeAHA3HAYAINCEH JUIsl (GUHAHCH-
POBaHMS MPECTYITHOMN JIEeATEIBHOCTH.

YronoBHoe J1e510 OBLIIO TPUOCTAHOBJICHO Ha OcHOBaHMH 11. 2 4. 1 cT. 208 YIIK PO B cBs-
31U C TE€M, YTO I0J03PEBAEMBIE CKPBUINCh U HAXOIATCSH B MEXIYHapOJHOM po3bicke. Kax
yTBepKJasia 3asiBUTEIIbHNLA, ApECT HAa UMYIIECTBO B BHJE 3alpeTa UM I0JIb30BaThCs, HE
0CcBOOOXKas €€ OT 00SI3aHHOCTH HECTU PACXO/IbI IO COAEPIKAHUIO U HKCILTyaTalluy IPUHA/-
JIeKAIIMX ed O(UCHBIX TIOMECIICHUH, TPUYHHSCT el eKeMecsYHble yObITKH B pazmepe ot 60
ThIC. pyOieit 1o 150 Teic. pyoOmeit. Kpome Toro, oH (akTHUECKH BIICUET 3a COOOH MPUHYIH-
TEJIbHOE OAHKPOTCTBO € MOCIEAYIOIUM OTUYKICHUEM €€ UMYIIECTBA.

Koncturyunonnstit Cyn PO npusnan 4. 9 ct. 115 VIIK PO Bo B3aumocss3u ¢ 4. 3 Toi ke
cratbi M 11. 2 4. 1 cT. 208 VIIK P® He cootBercTBytomumu Koncrutynuu PO B Toit Mepe,
B KaKoil OHM He INpeaycMaTpuBaioT 3()(EKTHUBHBIX CPEICTB 3aLIUThI 3aKOHHBIX HHTEPECOB
COOCTBEHHMKA HMYILECTBA, HA KOTOPOE HAJIOXKEH apecT [UIsi 00ecrieueHns HCTIOTHEHHMS TTPHU-
TOBOpa B YaCTHU IPaXkJaHCKOTO UCKA, B CIy4asX MPUOCTAHOBJICHHUS MIPEIBAPUTEIBHOTO CIIe-
CTBHS 10 YTOJIOBHOMY JIEJTy B CBSI3U C TEM, YTO TOJI03PEBACMbIii, 0OBUHSAEMBII CKPBUICS OT
cinenctus. [lpu aTom cyn ncxomaun u3 cienyromero. B cymecTByromiel cucteme mpaBoBo-
IO PeryJrpOBaHus JIOMYCKAETCSl COXpaHEHHUE ACUCTBHS MEphI IPHUHYKICHUS B BUJIE apecTa
HMMYIIECTBA HAa BCE BPEMsl IPHOCTAHOBIICHHS MIPEABAPUTEILHOTO CIEICTBHSA, TO €CTh JIO HC-
TEUeHMsI CPOKOB JJABHOCTH YTOJIOBHOT'O ITPECIIeI0BaHMs. DTO O3HAUAET, YTO IPU HEYCTaHOB-
JICHUW MECTOHAXO0XKICHHUSI TIOJI03PEBAEMOTO MIIH OOBHHSEMOTO, CKPBIBIIETOCS OT CICACTBHS,

apeCcT UMYIICCTBA, HAXOAALICTOCA Y JIML, KOTOPbIC CaMH ITOAO3PCBACMbIMU HJIU 00BUHS-



296 | Adam Mickiewicz University Law Review

€MbIMHU 10 YTOJIOBHOMY ANy HE SIBISIIOTCS, IepecTaeT ObITh BPEMEHHOW Mepoil, KoTopast
MIPUMEHSIETCS] B paMKaX 3aKpeIUICHHBIX B 3aKOHE CPOKOB. [10MOOHBINA apecT MpakTHYeCKH
HpeBpalaeTcs A1 Ha3BaHHBIX JIUI] B HEOIPEIEICHHOE 10 CPOKaM OrpaHHUYECHUE IIpaBa co0-
cTBeHHOCTH. [Ipn 3TOM COOCTBEHHUKY HEe 00ECIIeUnBACTCS BO3MOXKHOCTh BOCIIOIB30BaThCS
9 QEKTHBHBIMH CPEICTBaMH MTPABOBOM 3aIUTHI, C TEM, YTOOBI TOHECEHHBIE UM YOBITKH HE
NPEBBIIAIN JACHCTBUTEIBHO HEU30CKHBIX, & CAMH OIPAaHMYCHUS HE CTABHMJIM IIOJ YTPO3y
CYILECTBO AAHHBIX IpaB. [IpuyeM B 3aKOHOIATEIHCTBE HE YPETYINPOBAHO HE TOJIBKO Ipe-
JOTBpalnieHne yOBITKOB COOCTBEHHHKA B BHJE OTMEHBI 3allpeTa MOJIb30BaHUS apecTOBAH-
HBIM UMYILECTBOM B CJlyyae MPUOCTAHOBIICHHUS JIENa, HO JJaKE BO3MEICHUE TAKUX YOBITKOB
B OyIyIeMm, eciu JeJio 3aBepIINTCS ONPAaBAATEIbHBIM IPUTOBOPOM. Pacxombl COOCTBEHHHKA
10 COZIEPKaHMIO APECTOBAHHOTO MMYIIECTBA U HEOIYyUIeHHBIE OXOIbI OT €r0 BO3MOYKHOTO
UCIIOJIb30BAHUSI HE OTHECEHBI 3aKOHOM K TPOLIECCYalIbHBIM H31epxKaM (cT. ct. 131 — 132
VIIK P®) u He nmojyiekar BO3MEIICHUIO B TIopsiake peadunutanuu (4. 3 u 5 cr. 133 VIIK
P®). 3akoHHOCTB apecTa UMYIIECTBA UCKIIOYAET U Bo3MeleHune Bpena 1o ct. 1070 'K PO
(Ipaxxnanckuii kogeke Poccuiickoit Mepepalini) B rpa)1aHCKOM CYIOTTPOU3BOJICTBE.
Kpome Toro, coxpaHneHHe apecTa Ha HMYIIECTBO B CIIydasix IPUOCTAHOBICHUS IPEeIBAPH-
TENBHOTO CIIEACTBHS HAa HEONPEIEeNCHHBIN CPOK IIPH OTCYTCTBHU d(PPEKTHBHOTO MEXaHI3Ma
3alUTHI PaB COOCTBEHHUKA IO BJIAJICHUIO, MTOJIb30BAHHUIO H PACIIOPSIKEHUIO ATUM UMYIIIEe-
CTBOM II0 CBOEMY COAEPIKAHHUIO COMOCTABUMO ¢ KOH(MHUCKAIMEH NMYIIECTBa, IPUMEHIEMOM
0 MPUTOBOPY CyAa. B pesynprare HapymaeTcss ¥ MPHUHIMI MPE3YMITIHA HEBUHOBHOCTH,
Ha OCHOBAaHUH KOTOPOTO JI0 BCTYIUICHHS B 3aKOHHYIO CHITy OOBHHUTEIBHOTO IPUTOBOpa Ha
OOBHHSEMOT0, & TeM 0oJiee Ha TPETHUX JIUL HE MOTYT OBITh HAJOXKEHBI OTPAaHUYCHUS, CPaB-
HUMBIE TI0 CTEIIEHH TSDKECTH C YrOJOBHO-IIPaBOBBIMH Mepamu TpHHYXIeHus. [Ipu3HaBas
MePEYUCIICHHbIE HOPMbI HEKOHCTUTYLIMOHHBIMU, KC P® npennucan ¢enepaibHOMy 3aKo-
Hopnareinto BHecTd B YIIK PD HeoOXonnumble n3MeHeHNs1, 4TOObI 00ecieunTh 3QPEKTHBHY IO
3aIIUTy TpaBa COOCTBEHHOCTH JIMIIaM, Ha Ybe UMYILIECTBO B PaMKax IMPOM3BOICTBA 110 YTO-
JIOBHOMY JIEJTy, IIPEABApUTENILHOE PAcCIelOBAaHUE [10 KOTOPOMY IIPHOCTAHOBICHO, HAJIOXKEH
apect Iyl 0OecreueHnsT NCIOJHEHUs TPUTOBOpa B YaCTH TpakIaHCKOro ucka. [lepen 3a-
KOHOJZIaTeJIeM CTOMT U Oosee obOmiast mpobiema, nockonbky YIIK PD He permameHTHpyeT
BOIIPOC O NPUMEHEHHUU I10 NPUOCTAHOBICHHOMY JENIy HE TOJIBKO apecTa UMYIIECTBA, HO
1 APYTUX ABIIIAXCS MEp MPOLECCyaabHOTO MPUHYKICHUS: TOAMUCKH O HEBBIE3/IE, 3aJI0Ta,
JOMAIIHEeTO apecTa, OTCTPAHEHHsI OT JOJDKHOCTH, yIepKaHHs U3BATHIX BEIIECTBEHHBIX JI0-
KazaTeabcTB. HeorpaHMueHHOE 10 BpeMEHH JCHCTBHE Ha3BAHHBIX MEp TAKKE HE COINIacy-
ercst ¢ BbipaboranHoi Konctutymonusim Cynom P® npaBoBoii mosuiue. Jo perieHus
omucaHHo# mpobnemsl 3akoHonateneM B [locranosnennu ot 31.01.2011 N 1-IT Ha ocHo-
Be npuHuuna npsmoro aevicteus Koncrutynuu PO cdopmynnpoBaHbl peKOMEHIAMN JUIs
npaBonpuMeHuTens. CIeICTBeHHBIM OpraHaM, A0 NMPHOCTAHOBICHUS NPEIBAPUTEILHOTO
CIIENICTBUS, HEOOXOIMMO TIPHHATH BCE BOSMOKHBIE MEPHI K JOKa3bIBAHUIO BAHOBHOCTH TTPH-

YaCTHBIX K MNPCCTYNJICHUIO JIUI U 06CTO$[T€J'II)CTB, TNOATBCPXKAAIOIIUX MPECTYIMHOC IIPOUC-
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XOXJICHUE WM HCIIOIB30BaHUE apeCcTOBAaHHOTO nMymiecTsa. Ecim Oyaer ycraHoBiIeHa ocBe-
JOMJICHHOCTb COOCTBEHHHKA apeCTOBAaHHOTO UMYIIECTBA 00 3TUX OOCTOSATENHCTBAX, TO OH
caM HOJUIEXKUT YTOJIOBHOMY IPECIIEIOBAHUIO, & MMYIIECTBO — XPAHEHUIO B KAUCCTBE BELlle-
CTBEHHOT'O JI0Ka3aTebcTBa. ECiN %e MpU4acTHOCTh TaKOTo JIMIA K MPECTYIICHUIO HE YCTa-
HOBJICHA, B CIIy4dae NMPHOCTAHOBIICHHS TPEIBAPUTEIHLHOTO CIIEICTBHS MO YTOJIOBHOMY eIy
TpebyeTcs pacCMOTPEHHE BOIIPOCca 00 OTMEHE HAJIOKEHHS apecTa UM U3MEHEHUU COflepKa-
HUS JAHHOW MepbI IPUHYKIeHHs. B yacTHOCTH, IpH Ha yIexkKalleM KOHTPOJIE 3a ABHKEHUEM
TOJTYIEHHBIX JIEHEXKHBIX CPECTB 3aIPET MOIB30BAHIS HMYIIECTBOM MOXKET OBITh OTMEHEH?.
B Hacrosiiee BpeMsi 3aKOHOAATENb HE M3MEHUIT ACHCTBYIOIIEE 3aKOHOAATEIbCTBO, OAHAKO
MIPABONPUMEHUTEN UCIIONB3YIOT B CBOEH JEATENIbHOCTH paccMoTpeHHoe IlocraHoBieHue

Koncrurynmonunoro Cyna P®, obecniedrnBast 3aluTy mmpaBa COOCTBEHHOCTH.

Buorpadguyeckasi anHoTALUSA:
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ANNA GERECKA-ZOLYNSKA

IIpaBoBbIe NPoOIEMBbI MeKIYHAPOTHOM 3AUTHI
KYJbTYPHBIX HEHHOCTEH B CJIy4yae BOOPY:KEHHOIO
koH(puukTa (O0s13aTenbeTBa Pecnybuuku Ionbma)

Jlnana3oH pa3mbllIICHHH, 0003HAUCHHBIH TEMOH CTaThH, MO3BOJSECT OCTABUTh 0€3 BHUMA-
HUSI 3aMEYaHNs, KaCAIOIIHecss HCTOPHUECKHUX aCIIEKTOB Pa3BUTHS COBPEMEHHOM KOHIIEIIINU
3aIIUTHI KyITBTYpPHBIX IEHHOCTE! B Cilydae BOOPYKEeHHOTO KoH(uIHKTa. TpedyeT OH, OJHAKO,
MIPEJCTaBUTh ITPABOBBIC MOJIOKEHUS, KACAIOIIMECS ITOH TEMAaTHUKH, KOTOPbIE, K COKAJICHUIO,
BBI3BIBAIOT MHOTO NMPOTUBOPEUUH M HEYNOBOJIBCTBHH KaK CPEIH DHTY3HMACTOB, TAK U CKEIl-
THUKOB TIPHHATHS Ha ce0s MHUIMATUBBI 110 3alUTe KYJIBTYPHBIX LIEHHOCTEH B CiIydae BO-
OpyKeHHOro KoH(muKTa. ClenyeT Takke OTMETHUTh, YTO aHAJIM3 TOJBKO IEpPHO/a BOOPY-
JKEHHOTO KOH(JIMKTA MO3BOJISIET MPOITYCTUTH TPYIITY BOIPOCOB, KACAIOMINXCSI PECTUTYIINH
KYJIBTYpPHBIX [EHHOCTEH, TaK KaK OHU CTAaHOBSATCS aKTyaJbHBIMH OOBIYHO TOJBKO ITOCIIE
OKOHYaHHUs KOH(IIUKTA, HE paHbllle, YeM OyIyT MpeKpaiieHbl 00eBbIe ICHCTBHS, a Ha MpaK-
THKE, Jalle BCEero, B MPOLECcCce NOATOTOBKM MUPHOTO JOTOBOPa JIMOO CITCTS MHOTO JIET MO-
CIIe €ro 3aKITIOUCHUSI.

[Tpu ananu3e TeMbl COMIACHO BBILICYKa3aHHOW CXeMe, IIepBast 4acTh pa3MbIILICHUH OyaeT
KOHIIEHTPHPOBATHCS HA MEKTyHAPOIHBIX PABOBBIX AKTaX, PETYIUPYIOMUX (HOPMBI 3aIly-
THI KYJIBTYpPHBIX IEHHOCTEH B Cllydae BOOPYKEHHOTo KoH(uumKkTa. BTOpylo dacte ciemyer
MIOCBSITUTH MPOOJIEMaM, CBSI3aHHBIM C MEXIYHAPOIHOW 3allUTOM, KOTOPHIE TOSBHIUCH 3a
MOCJIEAHUE HECKOIBKO NECSTUIICTHH, a BKIIOYAIOT B ce0sl T.H. MOJbCKuit anemMeHT. Hakoner,
B TIOCIIeTHEH YacTH HACTOSIIEH CTaThH aBTOP PACCMOTPHUT MEXKIyHApOIHBIE 003aTeNbCTBa,
Kacarolyecs: MPaBOBOM 3allUTHl KYJIBTYPHBIX LIEHHOCTEH B CIy4ae BOOPYKEHHOTO KOH-
(uukra, npunsTeie [Tombineit.

[Mpobnema yHHYTOXKEHHSI KyITbTYpPHBIX IIEHHOCTEH MHOTHE BEeKa Hepa3pbhIBHO CBs3aHA
C BEJICHHEM BOWHBI, O0JIee TOTO0, SBISETCS JJaKEe OJIHUM M3 €€ JIEMECHTOB, POSBIISIOIIUMCS
B XOJI¢ BOCHHBIX ONEPaLUii B IBYX YETKHUX HampasieHusX. C OAHOH CTOPOHBI, OHA SIBIISIETCS
WCIIONIb30BAHUEM CTPATETUH JIeTYMaHU3aINH 110 OTHOIIEHUIO K 3aBOCBAHHBIM, C IPYTOi, —

MOTHUBHUPYIOIIUM @aKTOpOM JUIA JICUCTBUS 3aXBaTYMKOB, B COOTBECTCTBUU C MPCATIOTIOKCHU -
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€M, 4TO BOWHA JI0JIKHA ObITh MPUOBIIHHOI, @ 3HAYUT, TIO3BOJISITH OrpabiIeHus, 00eCIeYnBaTh
T.H. mpoeu WK IPaBO HA IPHUCBOCHUH mpoghees’.

CoOBpEeMEHHOE MEXIyHapOIHOE COOOLIECTBO B MPOTHBOBEC MHOTOBEKOBBIM OOBIYasM,
OZHO3HAYHO BBICTYIAs 3a TYMAaHH3aLHUIO 3aKOHOB M OOBIYAEB BOMHBI, NMPHUHSIIO pEIICHUE
OIIPE/ICTUTh OCHOBHEIE TIPaBHJIa TIOBEACHHS B OTHOIICHUHU BIKAMBIX U HEJIBIDKHMBIX 00B-
€KTOB, KOTOPBIM II0 CYTH CBOEH, B CHIIy CBOETO MCTOPUYECKOT0, HAYYHOT'O, PEIIUTHO3HOTO,
9CTETHYECKOTO 3HAYEHMs, KaK KYJIBTYPHBIM LIEHHOCTSIM, JOJDKHA OBITh FapaHTHpOBaHA 3a-
LIUTa B COOTBETCTBYIOIINM MEXIYHAPOIHOM JIOKYMEHTE.

B xoneunom utore, 14 mas 1954 rona B ["aare Obuta npunsta KoHBEHIMS 0 3aIIUTE KYlb-
TYPHBIX LIECHHOCTEH B CIydae BOOPYKEHHOTO KOH(IMKTA BMECTE C JOMOIHSIOLINMH €€ JOKY-
MeHTaMu, VICTIOTHUTENbHBIM periaMeHToM, [IepBbIM 10TIOTHUTEIbHBIM TPOTOKOIOM U IIPHU-
HATBIM 26 MapTa 1999 roga BTopbiM 1omnomHUTENBHBIM PoTOKOIOM. [Tombina patuduuupo-
BaJia BCE TIEPEYNCIICHHBIC JOKYMEHTBI.

1. KonBeHIus 0 3ammre KyJAbTYPHBIX [EHHOCTEH B Clydae BOOPY)KCHHOTO KOH(IIUKTA,
NpUHATas Ha yHUBepcasibHOM ypoBHE B pamkax FOHECKO, siBnsercs nmoka eJMHCTBEHHBIM
TaKUM JIOKYMEHTOM, OTCIOZIa M €€ Belyllas poJib B 3alUTE LIEHHOCTEH HaXOIAIIUXCS MO
yIrpo30if BOGHHBIX JeiicTBuil. TemM He MeHee, cleqyeT OTMETHTh, YTO Ha PErHOHAIbHOM
YPOBHE — IO OTHOIICHUIO K I'PYIIIE CTPaH aMEPUKAHCKUX KOHTHHEHTOB — aHAJIOTUYHBIC T10-
JIOKEHHS OTIPEeICHbI B MPUHITOM yke B amperne 1935 roga Bammurronckom [lakre, ymo-
MsHYTOM B ipeamOyne Kousenmwm 1954 rona.

Ucropus npunstus KoHBEHIMM O 3alMTe KyJIBTYPHBIX IIEHHOCTEH B CIy4ae BOOPYKECH-
HOTO KOH(IMKTa OblTa HHTEpecHo omucana JI. amsnckoii’. He BHukast B camy rene3y Kon-
BEHIIMH, OHa OTMeYaeT (GaKT, YTO HHUIIMATOPAMH MPUHATHS YIOMSIHYTOH KOHBEHIIMU cTan
CTpaHbl ¢ OOraThIMH HAllMOHAJIBHBIMU KOJIICKIMSMH, 3HAYUTEIFHO MOCTPAJaBIINE OT BO-
CHHBIX JICHCTBHI BO BpeMsi BTopoit MupoBoii BoitHbI. [ToaTOMy Ha MexIyHApOIHOM (QOpy-
Me HEOJTHOKPATHO MOAYEPKHUBAIOCH, YTO MOTHUBAIMS MPUHATHS KOHBEHIMN OCHOBBIBAIACH,
B YaCTHOCTH, Ha YOCKJICHUU B BOBMOKHOCTH MPEANPHHATH IIary, HAIPaBJICHHbIC HA 3aLUTY
KyJIBTYypPHBIX [IEHHOCTEH B CIIy4ae BOOPYKEHHOTO KOH(JIMKTA, JaKe €CIIM MHOTHE €€ TI0JI0-
JKeHHsI BO MHOTOM OY/IyT 3aBHUCETh OT J100pOil BOJIM arpeccopa.

Cnenyer 3ametuth, 4ro KonBeHuus 1954 oTHOCHTCS K NPUHIMIIAM, YCTaHOBJICHHBIM

B ['aarckux xouBeHnuax 1899 u 1907 ronoB, U ynmopsIOUMBIINX MPaBUIIA BEICHUS BOWHBI.

1 I1. KaBancku, Y. Menkeca, Mesicoynapoonoe eymanumaproe npago no oXpaue KyuibnypHo2o
Hacneodus - Pasmviuinenusi 0 6mopoti 8otiHbl 6 3anuse u ycunusax no cmadourusayuu Upaxa [B:]
Ilpasosas 3awuma xynemypueix yeunocmeit, 1. Cobuaxk, pen., Topyrs 2009, C. 77.

2 KoHBeHIHS 0 3aluTe KyIBTYpPHBIX [IEHHOCTEH B Cilydae BOOPYKEHHOTO KOH(IUKTA U JIOOJ-
HSIONIME €€ aKTaMH, TAKUMH Kak VcrnonHuTenbHBIN permament, [IepBblil JOMONHUTEIBHBII
TIPOTOKOJ, NpUHATHIN 14 Mast 1954 rona B ['aare (3akoHonarensHbIil BecTHUK 1957, Ne 46, mo3.
212) u Bropoii 1omoTHATENBHBII IPOTOKOMI, COCTaBIeHHBIH B ['aare, 26 mapra 1999 rona (3a-
KoHONaTenbHbINA BecTHUK 2012. No 3, no3. 248).

3 JI. Tameuckas, Myswt u npaso, Jleauropon 1987, C. 47.
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C TOYKH 3peHHMs 3aIUTHI KyJIBTYPHBIX LIECHHOCTEH, 0coboe 3HaueHne umeer Ilonoocenue®,
SIBJISTFOLIIeE CSI TIPHIIOJKeHneM KOHBEHIHH 0 3aKOHAX M 00BIYasX CYyXOITyTHOH BOIHBI, KOTOPOE
HCKJTFOYMIIO M3 MEXKIIyHapOIHONH HOMEHKJIATYPbI TepMUH npaso 006wy (1. XK Cr. 23 Toso-
skeHus1). Kpome 3Toro, B HEeM peKOMEHyeTCs IPUHUMATH BO BpeMsi 00MOapIMpPOBOK M OCaIbl
BCE MEPHI, K TOMY, YTOOBI IAJINUTh, HACKOJIBEKO BO3MOXKHO, XPaMBI, 31aHHMS, CITY)KAIIUE HEJITM
HayKd M HCKyccTBa, ucrtopudeckue namsatHuku (Ct. 27 INonoxenus), a Ct. 56 comepxut
YEeTKUH 3anpeT YHUUTOKCHUS YKa3aHHBIX BBIIE 0OBEKTOB, OMHOBPEMEHHO NPELyCMaTpH-
Basi 005I3aHHOCTH MPECIIeIOBAHNS BHHOBHBIX B MOAOOHBIX IeiicTBHAX. CHOpMyTHpOBaHHBIE
B KOHIIE JICBATHA/ILATOrO U HavaJle JBaJLaToro Beka paBuila, UMEII IepeIoMHOE 3HaUCHUE
JUTSL Pa3BUTHS KyJIBTYPHOTO CO3HAHHS MEXIYHAPOIHOTO COOOIIECTBa, M B HEKOTOPOH cTere-
HU JIa)KE€ CTaJIM OCHOBOW CO3JJaHHOI M B OyIyIlIeM MOHSITHS 6ceMupHoco Hacaedus. Ipexne
BCET0, OJHAKO, OHU OCIIOPHJIM paHee HEMOKOJICOMMYI0 YBEPEHHOCTh B MHCTHTYTE TPHOO-
peTeHns MPOM3BEIACHUH MCKycCTBa mobdeaureneM Kak (Gopmy, UMEIOIIYIO0 XapaKTePUCTUKY
MEKITyHAPOIHON 3aKOHHOCTH.

Jlna onpenenenus npeaMera 3amuThl ['aarckoil koHBeHIu 1954 roga MCXOIHBIM ITyH-
ktoM siBisiercst Ct. 1, KOTOpasi CONepKUT Ne(PUHHUILINIO KYJIbTYpPHBIX IIEHHOCTEH, B KOTOPOit
BBIJICTICHO HECKOJBKO KaTerOpHi, TaKMX KakK: JBIDKHMOE W HEIBM)KUMOE MMYIIECTBO, KO-
TOpBIE UMEIOT OOJIBIIOE 3HAYCHHUE JJIsl KYJIBTYPHOTO HACJEUsl HApo/a, 31aHHii, B KOTOPBIX
HaXOIAITCS LCHHBIC AJIsI HALIMOHAIBHON KYJIBTYPBI IIPEAMETHI, a TAKXKe LEHTPBI, B KOTOPBIX
AMeeTCs 3HAUMTEeNIbHOE KOMMYECTBO KYJIBTYpPHBIX IIeHHOCTeH. CTOUT OTMETUTb, UTO CTAaTyC
KyJBbTYPHOUH LIEHHOCTH HOCHUT BHYTPEHHUI XapakTep, 3aMHTEPECOBaHHBIC rOCYy/IapcTBa ca-
MOCTOSITEJIFHO PEIIaloT, KaKhe [IEHHOCTH TOJIe)KAT 3alluTe.

[Monoxennss KOHBEHIMH SIBISIFOTCSI KOMIIPOMHCCOM MEXTy MOCTYJIAaTOM O 3alluTe Hau-
OOJIBIIIETO KOJIMYECTBA IICHHOCTEH M OrpaHMYCHHMEM HMX KOJIMYECTBA. BBIJIO peuieHo oT-
JIMYUTH 0010 3ammty, onpenesneHHyo B Cr. 2 Konseniuu 1954 roma ot crnienuaibHON
3amuThl, onpeneneHHoi B CT. 8§ KoHBeHIIMH. MOXKHO TPEINOI0KHUTh, YTO HCIIOIB30BAHNE
TAKOro pojia Pa3IM4Uil CTaJ0 Pe3y/IbTaToOM PalMOHAIBHBIX ONACEHHH, YTO MCIOIb30BAaHUE
0C000i#1 3alIUTHI [0 OTHOLICHUIO K OOJIBIIOMY YHCITY OOBEKTOB B KOHEYHOM HTOTE MOXKET
YMEHBIIHUTH €€ 3HaYeHHe. 3alliTa MOKeT ObITh UCIIONB30BaHa B IBYX BapHAHTAX: ITOJOXKH-
TEJILHOM, Ha3bIBAEMBIM OXpaHA ¥ OTPHULIATEILHOM, Ha3bIBACMbIM Y8adCeHUe.

Oxpana oCcymecTBISIETCS] B MUPHOE BpeMst U B cooTBeTcTBUH co CT. 3 KoHBeHIMN — CBO-
JATCS K ISACTBHSM TIO TIPEAYTIPEIKIACHAIO U H30SKAHUIO BO3MOXKHBIX TTOCIIEICTBUI BOOPY-
JKCHHOTO KOH(JIMKTA B OTHOIIECHHH KYJIBTYPHBIX LIEHHOCTEH.

Veaocenue onpeneneno B Ct. 4 Kousenuumu 1954 rona u kacaetcsi COOCTBEHHBIX U BpaKe-
CKHUX 00beKTOB. CTaThsl COCTOUT U3 TUPEKTUB, OOS3BIBAIOIINX BO3ICPKUBATHCS OT BPEAHBIX

1 paspymnTCIbHBIX JICUCTBUM T10 OTHOIICHUIO K KYJIbTYPHO ICHHBIM oobekTam. C TOUKH

4 TTono)keHUsI 0 3aKOHAaX M 00BIYAsIX CyXOITyTHOH BOWHBI, B IPUJIOKCHUH K MPUHATOH 18 OKTsI-
Opst 1907 "aarckoii KOHBEHITHHN O 3aKOHAX M 00BIYAsIX CYyXOMyTHOH BOMHBI (3aKOHOIATENLHBIH
BecTHHK 1927. Ne 21, mo3. 161).
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3pEHUS] TMHAMHUKH BOOPY)KEHHOTO KOH(INKTA, yBaKCHUSI KYJIBTYPHBIX IEHHOCTEH MOXET
CYIIIECTBOBATh B JIBYX THIIAaX yCJIOBHUIi, KaKk BO BpeMs IIPOBEICHNS BOCHHBIX AEUCTBHM, TAKH
nocie ux 3aBepueHus. Cpeau 3aaaq, KOTOpble MOTYT ObITh OCYIIECTBIICHBI BO BPEMS OKKY-
Ay MOXKHO Ha3BaTh, HAPUMEP, 0053aTeNbCTBO MPEIOCTABISTH HEOOXOAUMYIO TOMOIIbL
HaIMOHAJIBHBIM OpraHaM B oOecreueHNH OXpaHbl KyJabTypHbIX neHHoctel (Ct. 5 KonBen-
uu 1954 roza), a Taxoke 3anpenieHre BbIB03a TOBAPOB C OKKYNMHPOBaHHbBIX Tepputopuii (Cr.
1 I1epBOTrO AOTOIHUTEIBHOTO MPOTOKOJA). MICKITIOUUTEIBHYIO CUTYAIIMIO TIPEyCMaTpUBAET
Cr. 2 yKa3aHHOTO NMPOTOKOJIA, COMIACHO KOTOPOMY CYIIECTBYET BO3MOXKHOCTH BPEMEHHOTO
BBIBO32 KYJIBTYPHBIX [IEHHOCTEH C OKKYITUPOBAHHOW TEPPUTOPUH, €CIIH ATO JACT BO3MOXK-
HOCTb UX COXPaHEHHMs, 110 COOCTBEHHOM MHUIMATHUBE WM 10 MPOCHOE 3aMHTEPECOBAHHOM
CTOPOHBI. DTO pelIeHHEe TaKKe OTHOCATCS K BHyTpeHHUM KoH(mukTam (Ct. 19 T'aarckoii
KOHBCHIIUN ).

BosBpaiasics k BOIIpocy 0 CHelnanbHON 3aIlInTe, CIeAyeT HATOMHUTD, YTO €€ TPUMEHe-
HUH B OTHOIIEHUH KOHKPETHOTO 00BEKTa OCYIIECTBISIETCS] B COOTBETCTBUU C TIOJIOKEHUSAMHU
T"aarckoii KOHBEHIIMM B OTHOILIEHUM I[EHHOCTEH, yKa3aHHBIX B MexayHapoqHoM Peectpe
KyJIBTYPHBIX LEHHOCTEH, HaXOMSIINXCS TMOJ| CIIeNHaIbHON 3alUTOM, KOTOpPBIA BemeT le-
nepanbHbiid qupextop KOHECKO. Cpenu TpeboBanuii, KOTOPBIM JOJKHBI YIOBIETBOPATH
KYyJIBTYPHBIC IEHHOCTH, HAXO/SIIUECS 10]] ClIeUabHOM 3aiuToi, KoHBeHuus nepeuncs-
€T IOCTaTOYHOE PACCTOSIHUE OT 00BEKTa CTPATETHIECKOTo XapakTepa M 3ampeT MX HCIOJIb-
30BaHMA B BoeHHBIX Lemsx (1. 1 Ct. 8). Ion ncrnonb3oBaHneM 0ObEKTOB B BOGHHBIX LIENAX
KoHBeH11Ms MTOHUMAET UCIIOIB30BaHUE UX YIS IIEPEMEIICHUS JIUL, Pa3MEIICHHsI BOCHHOCITY-
JKaIUX W MPOM3BO/ICTBA BOeHHBIX MarepuaioB (1. 3 Ct. 8 Kousenuun 1954 roga). Cnenu-
aJbHAas 3all[UTa PaCIpPOCTPAHACTCS TaKXkKe Ha TPAHCIIOPTHBIE CPEACTBA C KYJIBTYPHBIMH LIE€H-
HocTsimu. CrielnanbHas 3alMuTa, M0 CYIIECTBY, FAPAHTHPYET UMMYHHUTET HEIPUKOCHOBEH-
HOCTH, KOTOPBIH 3arpeliaer Bce aTaku NPOTUBHHUKA HAa LIEHHOCTH. MCKITIOUeHO MCIoIb30Ba-
HUE OTHX [IEHHOCTEH B BOSHHBIX IIeJIsIX. Perucrpamnus 00bekTa B peecTpe 1aeT BO3MOKHOCTh
MEK/yHApOIHOH MPOBEPKH, a B Cllyyae HapylleHHss KOHBEHIMH, UCKIIIOYACT BO3ZMOKHOCTD
MIPUMEHSATH apryMEHT HeBEJIeHHs TP UCIIOIb30BaHUHU [IEHHOCTH B BOCHHBIX LEJsIX. Takum
00pa3oM, UCTIOIB30BAHIE OXPAHSEMBIX 3IaHUI B BOCHHBIX IETSIX OCBOOOKAAET MPOTHBHH-
Ka OT coOmosieHus 00s3aTenseTB. OfHAKO, CleyeT Y4eCThb (aKT, 4TO BBIBOJ OXPaHIEMOIo
00BEKTa 3a Mpeieibl BOSHHBIX JACHCTBHI, C COOTBETCTBYIOIINM YBEAOMIIEHHEM 00 3TOM IPO-
TUBOIIOJIOKHOW CTOPOHBI, JOJDKHO MPUBECTH K BOCCTAHOBJICHUIO 0c000# 3amuThl. OnHaxKo,
NpUHUMasl BO BHUMAHKUE YCJIOBUS, B KOTOPBIX 3TH ACUCTBHS OCYILECTBISIOTCS, OYECBUIHO,
4qT0 00MEeH MH(OPMAIMEH MEXIy CTOPOHAMH MOXET OBITh YTPYAHEH, a IJIsl MPOSICHEHUS
CUTYallUN OKaXKeTCsl HEOOXOAMMO y4acTHe IMOCPETHUKOB MIIM HKCIIEPTOB, AEHCTBYIOIIUX OT
umenu Opranuzanun O6wveaunennsix Hanuii i FOHECKO.

OrneHuBast BO3MOKHOCTH 3aIIUThI KyJIBTYPHBIX IIEHHOCTEH BO BPEMsl BOOPYKEHHBIX KOH-
(GIUKTOB, HA YPOBHE, KOTOPHBII mpeiaraet ['aarckast koHBeHIMs 1954 rona, MOXHO Tpen-

IIOJIOXKHUTB, YTO 3Ta 3allMTa HACTOJIBKO BCJIMKA, 4TO C IOpH,E[H‘IeCKOﬁ TOYKH 3pCHUA TOJDKHA
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obecrieunBarh 0€30MacHOCTh BO BpeMsi kKoH(mukTa. OnHako, . 2 Cr. 4 KonBeHuuu npe-
yCMaTpuBaeT MIMPOKHE BO3MOXKHOCTH €€ OrpaHHYeHHs], BHI3BaHHbIC HEM30€)KHOW BOCHHON
HEOOXOMMOCTBIO. DTOT MyHKT MO3BOJSET OTMEHUTH MPaBHiIa, KOTOPHIC 3alMUIIAIOT KYIlb-
TYPHBIC LICHHOCTH, €CIIM €CTh Ha TO 0COObIe Mpu4KHbL. B coorBercTBum co Ct. 11 nuienue
MMMYHUTETa UMEET MECTO B MCKITIOUHTEIBHBIX CIIydasX Hen30eKHOH BOSHHOW HeoOXomIu-
MOCTH. B OTHOLICHHUHU KYJIBTYpPHBIX LIEHHOCTEH, HAXOSIIUXCS I10J] CIICIMAIbHON 3aIIUTOM
9TO BO3MOYKHO, €CIIH: HEOOXOAMMOCTh BOCHHBIX JIEHCTBUH SIBISIETCS KaTETOPHUYECKOH U He-
M30€XKHOM, MPUKa3 BBIAAT KOMAHAND TUBU3UH, KOMaHIUP OepeT Ha ceOsi OTBETCTBEHHOCTh 32
M000i1 ymep0. B BbllieyKa3aHHBIX Cllydasix, KOT/a MOSBISETCS HEOOXOIUMOCTb COCIAThCs
Ha BOCHHYIO HEOOXOAMMOCTB, MPOTHBOCTOSIIIASI CTOPOHBI JOJDKHA, TT0 BOSMOXKHOCTH, OBITH
yBenomiteHa 00 9ToM (axre. TeM He MeHee, HEOOXOAUMO BBIPA3UTh OMACEHHE, YTO B CBS3U
C OTCYTCTBUEM KPHTEPUEB, OTPEICIISIOIINX UCKIIOYUTEIbHBIC CUTYAIH, OOJIBIIUHCTBO CH-
Tyalui MOXET IOJyYUTh CTaTyC TAaKOBBIX, YTO B KOHEYHOM MTOT€ NPUBOIMT K IIPUOPUTETY
BOCHHOW MMM HaJl KyJbTYPHBIMU IIEHHOCTSIMH. DTOT IMapagoKCc, OCHOBAHHEIH, MpaBia, Ha
BBILICYTTOMSHYThIX ['aarcKux KOHBEHIIMSAX KOHIIA JICBSITHAIATOTO M HayaJla JABaJllaToro BeKa,
B CBOE BpeMs peacTaBui SIpocnas ["amex B oTmmaHOM poMane [loxooicoenus bpagoeo conda-
ma Lgeiika, OMUCaB €ro MPOCTO: He noiazaemcs, Ho donyckaemcs®. [10I0KeHNs, YKa3bIBAO-
1[Me Ha BOSMOYXKHOCTb HCIIOJIb30BaHHSI BOCHHOW HEOOXOAMMOCTH, TpaB/a, ObUIN 0CIaliIeHbI
Bo Bropom nomomauTensHoM mpotoxone k ["aarckoit xonBenunu 1954 roma, HO, B IIemOM,
MO-TIPEKHEMY TIOJUIEPIKUBAIOT TPAIUIIMOHHBIE TOHSITHS O BOSHHON HEOOXOIMMOCTH.

B Hamie BpeMsi cepbe3HbIM UCTIBITAHUEM JIJIsl PYHKIIMOHUPOBAHHS HOPM, COICPIKAIINXCS
B KoHBeHIIMY 0 3ammTe KyJIbTypHBIX IIGHHOCTEH B Cilyyae BOOPY)KEHHOTO KOH(IHMKTA, CTal
OanKaHCKHH KOH(IHMKT, BOSHUKIINHA B 90-X romax mponuroro Beka. K coxaneHuro, B Xofe
KOH(JIMKTA BBIACHUIIOCH, YTO 3alllUTa KYJIBTYPHBIX LIEHHOCTEH, KOTOPYIO MpelyCMaTprBaeT
TNaarckas xonBermus 1954 roga, HOCHUT MONTHOCTHIO MILUTIO30PHBIA XapakTep, U €€ TOoI0Ke-
HUSI BBIIAIOT XKEIaeMoe 3a IeHCTBUTeIbHOe. KOHBEHIHS He IoMelana CTopoHaM KOH(IHK-
Ta MPEJIPUHUMATD ILATH JUIS PEIHAMEPEHHOTO YHHUYTOKCHHUS O0BEKTOB, KJIacCUPHUIIUPO-
BaHHBIX KaK KyJIBTYpHBIE IIEHHOCTH, a TAK)KEe HE OCTAaHOBHMJIA UX OT TaKuX AeHcTBUH. bomee
TOTO, pa3pylieHHe TaKUX OOBEKTOB NMPOTHBOCTOSIIIMMHU CTOPOHAMH IMPEACTABISLIOCH KakK
ycIieX, 4T0, KOHEYHO JK€, HAIIOMUHAJIO OTBEPTHYTYIO COBPEMEHHBIM MEXIyHapOIHBIM CO-
OOIIECTBOM CTPATEruIo IeryMaHu3anuy. B pesynsrare, MOXKHO CKa3aTh, 4TO BOOPYKEHHBIH
KOH(JIMKT, KaK TaKOBOH, HE CTaJ Oojee IIMBUIN30BAHHBIM, HECMOTPSI Ha YCHITHSI Hanboee
3HAYUMBIX MEKIYHApOAHBIX M TPAaHCHAIMOHAJIBHBIX opraHu3auuii. Kpaiine kpacHopedu-
BBIM ITPUMEPOM COBEPLICHHOTO HEBBIIOIHEHUS MONOKeHNH KoHBeHIY, B 4aCTHOCTH, SIB-

nsumack curyanus JlyOpoBHUKA M IpYTUX OOCHUIMCKUX M XOPBAaTCKUX HACENCHHBIX ITYHKTOB,

5 Cnenyet npusHaTh, 4To aprymeHTs! 1lIBelika kacanuch MeauIMHCKOro TpaHcnopTta KpacHoro
Kpecrta, HO oTMeHa 3amIUTHI CTajda BO3MOXKHOW M3-3a BOCHHOW HeoOxommMmoctu. fl. [amrek,
Toxoxcoenusn bpasozo conoama Lllseiixa, m. 1, Bapmasa 1989, C. 146.
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rae nake muporBopueckue citbl OOH n HATO ne cMoriy npenoTBpaTUTh pa3pyLINTehb-
HYIO JISITENbHOCTD JEMOOMIN30BAaHHBIX BOCHHOCITYKAIINX.

AmnaxpoHuueckue U Hea((HEeKTUBHBIE MTOI0KEHUS! CIIELUAILHON 3aIIUThl 3aMEHEHO HOBBIM
WHCTUTYTOM — YCHJIEHHOH 3aIIUTOH, onpenenenne koropoit Haxoxutest B Ct. 10 Broporo mo-
MIOJHUTEIEHOTO MPOoTOKoNa K [aarckoil konBeHImH 1954 rona. KynmsrypHbIe IEHHOCTH MOTYT
OBITh B3SITHI [0l YCUJICHHYIO 3aLIUTY, €CIM OHU: SIBJSIOTCS KYJIBTYPHBIM HAcleIUeM, UMEIO-
LM OTPOMHOE YHUKAJIBHOE 3HAYCHHE IS YeJIOBEUECTBA; OXPAHSIOTCS Oarofapsi MpUHATHIO
COOTBETCTBYIOIINX HAIIMOHAJIBHBIX PABOBBIX W AIMHHHCTPATUBHBIX Mep; HE UCTIONB3YIOTCS
B BOGHHBIX 1IEJISIX, UTO IOATBEPXKIAET COOTBETCTBYIOLIEE 3asiBICHIE. DTO PEIIEHHE B OOJIbIICH
CTEIIEeH! OTBEYaeT COBPEMEHHOMY COCTOSTHIIO BOGHHOM TEXHHUKH, TIPHU KOTOPOH UCTIONIB3YIOTCS
TOYHBIC METO/IBI BOCHHBIX JICUCTBUIA, TAKHE KaK OOMOBI M PAKETHI JIA3ePHOTO HABCIACHUSI’.

Ocoboe BHUMaHKe oOpalnaet (axt, 4ro TekeT ['aarckoit konBeHMu 1954 roga He peryiu-
pyeT OTBETCTBEHHOCTH 3a MOBPEKICHUS KYJIBTYPHBIX LIEHHOCTEH. DTOT BOIIPOC — XOTS, KaK
OTMEYaNoCh BhIIIe, yke mogaumancs B CT. 56 [TomoxeHus 0 3akOHaX M 0OBIYasX CYXOITyT-
HOIl BOHHBI — ObUT KOHKpeTH3upoBaH Juib B CT. 3 YeraBa MexyHapOAHOTO YTOJIOBHOIO
TpuOynaina no OB KOrocnaBum, rie yMbIIUICHHBIC IHCTBUS (M3bITHE, YHUUYTOKCHNE,
MIOBPEXKIICHUE) MTPOTUB OXPaHbl MAMATHUKOB U MPOU3BEIICHUI HCKYCCTBA B MEPUOJ BOOPY-
JKEHHBIX KOH(IMKTOB KIacCUHULUUPYIOTCS KaK MEKIyHapOJHbIE MpecTymieHus — delicta
iuris gentium. IIoqoOHBIM 00pa30M OHH KiIaccuUIUpyIOTcs B PuMckoM cratyte MexayHa-
pomHoro YromosHoro Cyna, XOTs ¥ 0€3 OIpe/IieNieHHs] OTASTBHOTO BOSHHOTO IPECTYTUICHHS,
CBSI3aHHOIO C JIEATENIbHOCTBIO, HAPaBICHHOM Ha paspylleHue KyabTypHoro Haciaenus. Cr.

5 IOKyMEHTa OIpeelisieT uX Kak NpecTyIUICHHs], CBA3aHHBIE C:

YMBIIUIEHHBIM HAaHECEHUEM YAapoB IO 3aHMAM, [IpEeJHA3HAYCHHBbIC AJ Lieled
penuruu, o0pa3oBaHus, NCKYCCTBA, HAYKH WM OIaroTBOPUTETBHOCTH, HCTOPHUYE-

CKUM IaMATHUKaAM, FOCIIUTAISAIM U MECTaM COCPEAOTOYCHUSA OOJIBHEIX U paHCHLIX7.

B cBsi3u ¢ Tem, urto [lomnpia moanucana Pumcknit craTyT n npu3Haia I0pucIuKunio Mexmy-
HapoaHoro YronoBHoro Cyza, B IOJIBCKOW YTOJIOBHOW CHCTEME OTBETCTBEHHOCTH 33 YHUY-
TOXKEHHUE KyJIBTYpPHBIX LeHHOCTEH mpexycmorpena B § 1 Ct. 125 VKB, IMonoGubie 00s13a-
TenpcTBa HaknaneiBaeT Ha [lompiry m mpumsateii Bropoit [omomuautensueni [IpoTokon
k ["aarckoit xouBentu 1954 roma, xotopsiit B m. 2 Ct. 15. yka3piBaeT Ha HEOOXOIUMOCTH

MNPUHATHUA BO BHYTPECHHUX 3aKOHOAATCJILCTBAX roCcygapCTB, MOANMMCABIINX HpOTOKOJ'I, 1o-

6 Cwm. K. Jlankom, 3awuma xynemypHuix yenHocmell u MesicOyHapoOOHoe YMAHUMAPHOe NPaso
[B:] Meostcoynapoornoe eymanumaprnoe npaso goopysicenuvix kongauxkmos, K. Jlankom, per.,
Hy6mun 2006, C. 161.

7 Pumckuit cratytr MexxayHaponHoro Yronosaoro Cyna, monnucanubiil B Prume 17 urons 1998
rozaa (3akononmarenbHbIH BecTHUK 2003. Ne 78, mo3. 708).

8 3akoH ot 6 uronst 1997 rona, YronoBHBIH Kozeke (3akoHOIAaTeNbHBIH BecTHUK 1997. Ne 88, mo3.
553, c monpaBKkamm.).
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JIOKEHUH ONpPEeAeNsAIoINX YTOJ0OBHYIO OTBETCTBEHHOCTD JIMI, BUHOBHBIX B YHUUYTOKCHUU
KYJBTYpPHBIX HEHHOCTEW BO BPEMsI BOOPY)KEHHOTO KOH(IMKTA, U TO, YTO OTBETCTBEHHOCTh
Ta JIOJKHA OBITh YCTAHOBJIEHA B XOZ€ CIIPABEUIMBOIO YrOJOBHOIO MpoLECca, IPOXOISIIEr0o
B COOTBETCTBHMHU CO CTaHAApTaMH, onpeaeneHusiMu B Mexaynapoaaom [lakre o ['paxman-
ckux 1 [ToJUTHYECKUX MpaBax, B 4acTHOCTH, B CT.14°.

OOs13aTenbeTBa MO 3alUTE KyJAbTYPHBIX LIEHHOCTEH BO BPEMsSI BOOPYXKEHHBIX KOH(IUKTOB
CJICIYIOT TaK)Ke U3 MPHHATHIX MEXIYHAPOIHBIM COOOIIECTBOM HOPM MEXIyHApOAHOTO Ty-
ManuTtapHoro mpasa'’. HopMmbI 3Tu comepkarcsi B OIyOIMKOBAaHHOM O[] STUI0H MexayHa-
ponnoro Komurera Kpacnoro Kpecra orpoMHOM cOOpaHHM HOPM U KOMMEHTapUEB K HOP-
MaM 00BIYHOTO MEKIAYHAPOIHOTO TYMaHUTAPHOTO TpaBa, COCTOSIUM U3 161 Hopm. Uethipe
W3 HUX OTHOCATCS K 3alllUTe KYJABTYPHBIX IEHHOCTEH B Cllydae BOOPYKEHHOTO KOH(IHKTA
(HopMBbI 38—41), ¥ OTHOBPEMEHHO, OTIPEACIISIOT MUHUMAIbHbIE CTAHIAPTHI IS 00eCIIeueHHS
TaKoi 3amuTel. OHM YKa3bIBAIOT HA HEOOXOANMOCTD YBaKEHUS KYJIBTYPHBIX LIEHHOCTEH, 3a-
IIPET Ha MCIOJIb30BAaHNE 0CO00 IIEHHBIX 0OBEKTOB B BOCHHBIX IieJIel, 00s3aHHOCTD 3aIlUThHI
KyJBTypPHBIX LIEHHOCTEH 1 aOCOMIOTHBIN 3alIpeT X YHUUYTOXKEHUs, rpabeka U OCKBEPHEHHUS.
HopMsl 5TH SIBASIOTCS BKHBIMU 7151 QYHKIIMOHUPOBAHMS MHCTUTYTA 3AILUTHI KyJIBTYyPHBIX
LEHHOCTEe BO BpeMs BOOPYKEHHBIX KOH(IMKTOB, MOCKOJIBKY HE BCE CTPAHBI SIBISTFOTCS
yuacTHUKaMU [aarckoil kouBenuu 1954 roga.

II. HIupoxkyto ormacky Ha MEKIyHapOAHOM YPOBHE B KOHTEKCTE ITPOOJICMBI 3aLUTHI KyJIb-
TYpHBIX [IEHHOCTEH B ClIy4ae BOOPYKEHHOTO KoH(puKTa noinyunia II Boiina B [Tepcuackom
3aJIMBe, BKJIIOUaBIlasi BOCHHbIE elicTBus B pake B Mapre u anpene 2003 roza, npuseamme
K cBeprkeHHIO pexxnMa Cajyiama XyceiHa U OKKYTIAIMK 3THX PErHOHOB, 00bEIMHEHHAS CO
CTaOUIM3aIl[MOHHON MUCCHEH KOAIMIIHOHHBIX cuit'!. Bo ¢parmMenTe oTdera, BHIIIOIHEHHOTO
110 IPOCH0E UPAKCKOTo NpaBUTENbeTBa I-poM Jhx. Keprucom (xpanutenem Otaena JpeBHe-
ro bimxkuaero Boctoka bpuranckoro my3est) u onyonukoBaHHoro B siuBape 2005 roga 6pu-
taHckuM The Guardian, GpUTO BBICKa3aHO MPEAONIOKEHHE, YTO MOITBCKUE U aMEPUKAHCKHE
COJIIIAThI pa3pyllagy MHOrue namstHuku JIpesneit Accupuu. Ilonbckue Boiicka Obuin 00-
BHMHEHBI B IPUYMHCHUH yillepOa Ha TeppuTopuu 6a3el Asb(a B BaBuiione, pacronoxeHHOM
YAaCTUYHO HA YYACTKE C apXCOJOTHYCCKUMH MaMSITHHKAMH 2,

IMonbckas cTOpOHA YaCTUYHO OTBEPIVIA STH OOBUHEHUS, YTBEPXKIasl, YTO YIIEPO BO3HHUK
ele 10 MPHUHATHS 0a3bl MOJBCKHMH BOMCKAaMM, @ HEKOTOPBIE Pa3pyILCHUS] UMEIH MECTO
BOOOIIIE BO BpeMeHa MpaBlieHHs1 XyceliHa, KOTOPBIA MOCTPOWI TaM OJHMH M3 CBOHX IBOP-

1LI0B, 4aCTb K€ U3 HUX HosiBUiIach B 2004 roxny, xoraa Basuion neperen o0paTHO 1moj ox-

9 3akononarenbHbld BeCTHUK 1977. Ne 38, 1103.167, npunoxenue.
10 Cwm. K. Jlaakom, 3awuma kynemypnuix..., C. 163—164.
11 Iraq Cultural Hertige Project [online]. The White House. Hoctymubr Ha: http://www.
whitehouse.gov.IraqCulturalHertigeProject/archives/georgewbush/16.10.2008.
12 Cwm. [onsiku 1 aMepHKaHIBI pazbexanu dyno csera, EMIS, nadopmamms ot 11 moms 2009
roza, UCTOYHUK Ilonbckuil exxeHEBHUK.
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pany Mpakckoro cosera Mo JPEBHOCTSM M KyJIBTYPHOMY Hacieanro'’. B MOAroToOBICHHBIX
MIOTBCKAM MUHHCTEPCTBOM O0OPOHBI OTYETaX, HAIPABICHHBIX HAa OTPAKCHUH OOBHHEHHUI
B ajpec [lonbim, cpaBeinBo Moa4epkHyTo, yto Ilonbmia yxe B mae 2003 roxa noxro-
TOBHWJIA TIPOEKT 3aLIMTHI AMSITHUKOB M apXEOJIOTHYECKHX 00beKTOB B lpaxe, B BBEpeHHOI
MIOJTECKUM BOMCKaM 30He CTaOMIH3aIH. DTOT MIPOEKT CTaJ IIOTOM YacThIO PaBHTEIHCTBEH-
HoOro nokymeHTta Konyenyus yuacmus Ilonvwu 6 6occmanogienuu u pecmpykmypuzayuu
HUparxa, xotoperii nonbckas ctopona npexncrasmia B KOHECKO B INapmxke, 3asaBuB npu 3ToM
0 (DMHAHCHPOBAaHWH KOHKPCTHBIX MHHUIHMATUB'* M3 yIIOMSIHYTOTO JOKyMeHTa. Hakorer, juist
TOTO, YTOOBI pa3BesiTh COMHEHHSI, KOTOPBIC MOSBUIINCH BOKPYT JIESATEIBHOCTH MOJIBCKUX BO-
Wick Ha 0a3e B BaBuione, B 2008 roxny ITonbma noanucana cornamienue ¢ Opranuzanueit
Oo0benmHeHHbIX Hamwii o co3nanny meneBoro GpoHaa Juisl 3aBepIleHus JOKIana 00 OIeHKe
COCTOSIHUSI apXeOoJOTHUECKHX packonok Basumona'’. MoxHO, 0fHAKO, OXKHKIATh, YTO y4a-
ctue B onepamusax B pamkax HATO, a Takke ydacTue MONBCKUX BOOPYKEHHBIX CHUJI B BO-
€HHBIX MHUCCHSX, MOXKET MIPUBECTU B OyITylIeM K OTOOHBIM CHTYAIIUSIM.

[TosTomy, B cOOTBETCTBHU ¢ osiokeHusiMu Broporo lononuutensuoro [Iporokona k ['a-
arcKoil KOHBEHLIMH, BO BpeMs Tpoliecca 00yueHNs] BOGHHOCTYKAINX HEOOX0ANMO MpHua-
Barhb Oonbmioe 3HaueHue corpynaudectsy ¢ KOHECKO, B wacTHOCTH, ITyTeM y4acTusi B 00-
pa3oBaTeNbHBIX MPOrpamMMax, oOMeHa HHpopMaIeld 1 00yueHHs PaBUIIbHON HHTEpIpeTa-
LM MEXIYHapOIHBIX HOPM.

III. Anramu3upyst mpoOIeMy 3aIlIUThl KYJIBTYPHBIX IIEHHOCTEH B Clydae BOOPYKEHHOTO
KOH(IIMKTa B KOHTEKCTE MEX/YHAPOIHBIX 00si3aTesibeTB [10MbIiu, ciieayeT OTMETUTD, YTO
kpome ["aarckoit kouBenmu 1954 romga n gononHsOMMX ee McrmomHUTeNnpHOTO periaMeHTa
n JlonomaurensHbix [Iporokonos, Tlopmie Takxke cBsi3aHa APyrMMH KOHBEHIHSIMH, TTOJIO-
JKCHHUSI KOTOPBIX, B OOJIBLICH MIIM MEHBILCH CTENCHH, KacaroTCsl BONPOCA 3aLUThI KYJIBTYp-
HBIX [IEHHOCTEH B Clly4ae 1eCTadMIN3aliu rocyapcTna.

Bemynryro mo3ummio B 3Toi 001acTH, HECOMHEHHO, 3aHMMaroT: npuHsaTas B [laprxke 17
HOs10pst 1970, KoHBeHIMS 0 Mepax, HalpaBJICHHBIX HA 3alPEIICHIE U MPEIyPExkKACHUE He-
3aKOHHOTO BBO3a, BBIBO3a M MEPEiadn IpaBa COOCTBEHHOCTH HA KyIBTYPHbBIC LCHHOCTH'®
u npunsaTast 16 HosOpst 1972 roga KouBeHiws 006 oXpaHe BCEMUPHOTO KYJIBTYPHOTO U MIPHU-
ponuoro Hacheaus'’. TTIoNOKeHNMs, BHITSKAIONINE M3 MEKTYHAPOIHBIX TOKYMEHTOB OTpaKe-

HbI B HAITMOHAJIBHOM 3aKOHOOATCIBCTBE.

13 MsI He yHruTOXXany BaBniioH, nHTEpBbIO ¢ reHepaioM M. Bieniek, npencraBurenem [Tonbimm
npu Boennsix komurerax HATO u EC, EMIS nndopmarms ot 18 uromnst 2009 roxa.

14 K. Canaunnbcku, Tlonvckas cneyuanvnocmo, Boopyacennas Tonvwa, EMIS, 30 mast 2004 rona.

15 Cormamenus ot 25 utons 2008 rona, mexny [IpaButenscrBom Pecybnuku [lonsma 1 OOH
FOHECKO o co3nanuu 1esneBoro $GoHaa Juisi 3aBepIICHHs I0KIa/1a 00 OllEHKe COCTOSHHUS ap-
xeonornyeckux packornok Basunona (IT.M. 2008. Ne 63, mo3. 552).

16 3akoHomatenpHbIN BecTHUK 1974, Ne 20, mo3. 106.

17 3axkoHoAaTenbHbINH BecTHUK 1976. Ne 32, m03.190.
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B wactnocTn, cnemyer ormeruts 3akoH oT 23 mionst 2003 roma o 3ammTe M COXpaHEHUH
naMsATHUKOB'S, KoTOpBIi mo3BOIsIeT CoBeTY MUHHCTPOB co3aath [lonbekuit KoncynpraTus-
HBIA KOMHUTET JIJIsl KOOPJIUHALUH IPOCKTOB, CBSI3aHHBIX C OXPAHOW MaMSITHUKOB apXUTEKTY-
pbI B ciyvae BoopykeHHOTO KoH(pukTa (Ct. 4). COOTBETCTBYIOIIEE MOCTAHOBICHUE, KOTO-
poe yTBepXkaaeT cocTas U aearenbHOcTh Komurera, 66u10 npuHATO COBETOM MHHUCTPOB
27 anpesnst 2004 ropa'®, Heobxonumo ydects Taroke [loctanoBneHne MuHHCTpPa KyJIBTypbI
ot 25 aBrycra 2004 roya 00 opraHu3zaiyu 1 croco0ax 3alinuThl IaMSITHUKOB B CIy4ae BOOPY-
YKEHHOTO KOH(JIMKTAa M KPH3HUCHBIX CUTYaIMsIX>’, KOTOPOE YCTAHABIMBACT U PACIIPEICIISIET
3aJ1a4¥ 1O 3aIUTE TAMATHUKOB OT TIOBPEXKICHHS, KPaXKH, YHUUTOKEHHS, IIOCPEICTBOM 00e-
CIEYCHUS MX HaJJIeKalllel 3alluThl, JOKyMEHTAlllu, KOHcepBauu u T.1. Kpome Toro, B He-
TIOCPEICTBEHHOM CBs13U ¢ ['aarckoii kouBeHIMH 1954 rona ocraercs Pemenne MunucTpa Ha-
LMOHAJIbHOU 000poHB! OT 4 aBrycra 2005 0 COOMIONEHUU IPUHIIMIIOB 3aIUTh] KYJIBTYPHBIX
LCHHOCTEH B JCATEILHOCTH BOOPYKEHHBIX CHIT [10Jb1IK?!, KOTOPOE YUUTHIBACT CHECHUPHKY
JEHCTBUS OTJIENbHBIX BOMHCKUX YaCTEH.

I'V. TloxBos UTOT BBINIECKAa3aHHOMY, MOYKHO CJ/I€JIaTh BBIBOJ, YTO B COBPEMEHHOM MHpE,
MEX/IyHapOJHOE COTPYIHHUYECTBO MIPaeT Ba)KHYI pOjb, @ Y4YacTHE B HEM OIpelesseT
MECTO TOCy/apcTBa B MEKAYHAPOAHBIX OTHOLIEHUsAX. [loaToMy roroBHoCTh [Tonbmu nmpu-
HUMAaTb y4acTHE B Pa3IMYHBIX MEXKIYHApPOJHBIX IMPOEKTaX, OCOOCHHO TeX, KOTOpBIE CIIy-
JKaT 3alITe MUPOBOTO KyJIBTYPHOTO HACJIEIUs, JOJDKHA OBITh BBICOKO OoleHeHa. OTMETHTh
HeoOxomumo, 4to [lombIa sSBIsSeTCs] CTOPOHOW OCHOBHBIX MEKTYHAPOIHBIX JTOKYMEHTOB,
KOTOpBIE PETYIUPYIOT BCCOOLIYIO 3aIIUTY KyJIbTYpPHBIX LIEHHOCTEH BO BPEMs BOOPYKEHHBIX
KOH(JIMKTOB, a BHITEKAIOLINE U3 HUX 00s3aTeNbCTBA HAIUIN OTPAKEHUE B IOJIBCKOH CHCTe-

MBI OXpaHbl TAMATHUKOB.

buorpaduyeckas aHHOTALUA:
Anna Gerecka-Zotynska — ITpodeccop Yaupepcutera Ajnama Munkesuda B ITosHanu, da-

KyJIBTET IIpaBa M aAMUHUCTPALUH, Kaderpa yroJoBHOTO MpoIiecca.

18 3akoHogarenbHbIN BecTHUK 2003. No 162, Ct. B 1568 roxy.

19 3axononarensHbIit BecTHUK 2004. Ne 102, Ct. B 1066 rony.

20 3axoHomarenpHblid BecTHUK 2004. Ne 212, nos. 2153.

21 Odunmansuslii xxypHan MuanctepetBa 060pons! B 2005 oy, Ne 15, mo3. 135 (pemerne Ne
250/MOH).
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SUMMARY
Legal issues of an international protection of cultural property in the context of an armed
conflict (Obligations of the Republic of Poland)
The aim of the study is to evaluate the legal issues related to the obligations of the Republic
of Poland in the context of an armed conflict according to the legal aspects of an international
protection of cultural property.

Keyworbs: cultural property, armed conflict, international law



R6za Dziewa

The Issue of Eviction and the Related Problems of Social
Housing in the Polish Legal System

Evictions related to contractual tenancy are an escalating problem in Poland which can-
not be ignored. The relevant provisions of the law seem to fully protect the interests of
both the landlord and the tenant. However, the application of the law and the circum-
stances of eviction indicate the need for change. The issue is important because this is
where the influences of three different parties intertwine: the owner of a rental property,
who under a lease contract leases it to a third party; the tenant; and the commune, which
performs basic functions in the field of public tasks of local importance in its own name
and according to its own responsibility. In order to effectively perform an eviction, all
the above-mentioned parties have to cooperate. The role of the commune is particularly
significant here since improper performance of its public tasks in the field of the provi-
sion of social or temporary housing units may lead to situations where, despite a legally
binding eviction ruling, the person entitled to the property cannot exercise their right

of ownership.

1. What is eviction?

'The issue of eviction is essentially regulated by the Tenants’ Rights, Municipal Housing
Stock and the Civil Code Amendment Act of 21 June 2001! (Hereinafter referred to as the
Tenants’ Rights Act). Provisions of the Civil Code and the Code of Civil Procedure (pro-
cedural issues) apply to all matters not settled therein. Article 222 § 1 of the Civil Code
(stating the basis for eviction) is particularly significant. In accordance with this article,
the owner can demand that the person who factually possesses the owner’s object deliver

it to the owner, unless the person holds an effective right to possess the object.

1 Dz.U. 2005, No. 31, item 266.
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Although the Tenants’ Rights Act does not explicitly define eviction, the interpreta-
tion of its provisions allows one to conclude that they constitute all factual and legal
actions that aim to clear the rental or real property of people and objects and to deliver
it to the entitled person?. The situation recognised as the basis for demanding eviction is
where a person occupies a property without the legal title. This may involve occupying
a real property without due authorisation as well as expiry of the legal relationship (e.g.
as a result of termination of the lease contract). In special cases the entitled person may
demand that the person who has the legal title to the property leave the said property
provided that a special provision applies, e.g. it is necessary to conduct renovation works
or safety is at risk due to the technical state of the building®. However, the most common
cause of eviction is when tenants are in arrears due to insufficient financial resources
necessary for timely payment of the rent*.

The procedure for performing an eviction can be generally divided into two stages’.
'The first one is of a preparatory nature and involves the following:

— default notice under pain of termination of the lease contract;
— termination of the lease contract and notice to vacate;
— action for termination of the legal relationship and for vacating the property.

The second stage is the enforcement proceedings conducted by the court enforcement
officer, upon a motion by the entitled person based on a ruling registered for enforce-

ment and the commune’s potential liability for damages.

1.1 First stage of eviction

Pursuant to article 11 paragraph 1 of the Tenants’ Rights Act, if the tenant is entitled to
paid use of a property, the owner can terminate the legal relationship only under conditions
stated in article 2-5 and article 21 paragraph 4 and 5 therein. Those provisions protect the
tenant against sudden termination of the legal relationship under which the tenant uses
the property. The principal grounds for terminating a lease or any other relationship which
entitles one to use a property are specified in paragraph 2 of the article®. Pursuant to the
provision, the owner can terminate the legal relationship if, despite a written notice, the
tenant continues to use the property contrary to its intended purpose or in a way that is

contrary to the agreement; neglects their duties and thus causes damage to the property;

2 P.Rola, Eksmisja — nicktore zagadnienia prawne, Nieruchomosci 3/2007, p. 6.

3 A.Banowicz, Rules of eviction [online]. Serwis prawa [access: 2013-12-20]. Available at: www.
serwisprawa.pl/artykuly,28,12283,zasady-eksmisji.

4 Cf. J. Krasnodembski, How are tenants’ rights protected [online]. Infor [access: 2013-00-00]. Avail-
able at: www.infor.pl ; R. Krupa-Dgbrowska, How to evict from a social housing unit, Rzeczpos-
polita 2013-04-08.

5 P.Rola, op.cit., p. 6.

6 R. Dziczek, Ochrona praw lokatorow. Dodatki mieszkaniowe, Komentarz. Wzory pozwdiw, wyd. 5,
Warszawa 2012, p. 107.
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damages equipment intended for the common use of tenants; violates the house regula-
tions in an obvious and persistent manner, making the use of other properties inconve-
nient; is in arrears with rent or other dwelling costs for the minimum of three full payment
periods; has subleased or assigned the use of the property or part of it free of charge to third
parties without the written permission of the owner; or continues to use property which
needs to be vacated due to the necessity of demolition or renovation of the building. Ter-
mination should be effected in writing under pain of nullity and should state the reason for
termination (article 11 paragraph 1 sentence 2). One cannot fail to notice that the provision
of article 11 of the Tenants’ Rights Act uses terms relevant to the lease contract since it is
a fundamental type of contract of paid use of residential premises’.

At the same time, article 11 of the Tenants’ Rights Act imposes limits on the freedom
of the landlord to terminate legal relationships regarding housing which are based on
a contract of paid use of a real property®. It does not, however, impose any limits on
terminating such relationships by the tenant. Thus, the various limitations introduced by
way of the said provision are not binding for the tenant, since the tenant can terminate
the contract at any time and the relevant issues concerning the basis and period of notice
are regulated by the provisions concerning a particular legal relationship (i.e. in the case
of a lease, provisions of the Civil Code concerning the lease apply).

'The landlord can overcome the said limitations only by following the general rule by
which all contracts, including contracts of using a real property, can be terminated by
mutual agreement of the parties’. A reference to the rule appears in article 11 paragraph
10 of the Tenants’ Rights Act, under which, provided that the parties were not able to
reach agreement as to the terms and date of the termination of the relationship, due to
compelling reasons other than those stated in article 11 paragraph, 2, the owner can file
a petition to terminate the legal relationship and order removal of the tenant from the
property. It should be remembered that in such matters the defendants are all the per-
sons for whom the property is their place of residence.

'The ruling terminating the legal relationship of property use is of a constitutive na-
ture'®. When terminating the lease, the court usually obligates the defendant to vacate
the property, and determines whether they are entitled to a social or alternative housing
unit or suspends eviction (¢f article 302 of the Civil Code)™.

7 R. Dziczek, op. cit., p. 104.

8 A. Doliwa, Prawo mieszkaniowe. Komentarz, wyd. 4, Warszawa 2012, p. 211.

9 Ibidem., p.212.
10 J. Chaciniski, Ochrona praw lokatoréw. Komentarz, wyd. 3, Warszawa 2013, p. 127.
11 R. Dziczek, gp. cit., p. 108.
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1.2 Second stage of eviction

As has been mentioned earlier, the second stage of eviction involves the enforcement
proceedings. The task of performing eviction has been assigned to public authorities,
more specifically — to the court enforcement officer or an administrative law enforce-
ment authority. It can be conducted on the basis of either the provisions of the Civil
Code or the Act on Administrative Enforcement Proceedings, depending on the nature
of the duty or the properties of the judicial authority™. The intention behind this regula-
tion is to avoid any lawlessness and to protect the interests of the evicted person.

In cases where the evicted person has been granted the right to a social housing
unit under the court’s ruling, the court enforcement officer can only evict the person
where such a housing unit is available. Therefore, in performing the duty of vacating
the property which the debtor uses as their place of residence on the basis of the writ of
execution, the court enforcement officer must suspend their actions until the commune
designates the said social or temporary housing unit®. This is because, pursuant to article
14 paragraph 1 sentence 2 of the Tenants’ Rights Act, it is the responsibility of the com-
mune responsible for the location of the vacated property to provide social housing. The
evicted person can thus refuse to be relocated to a social housing unit offered by a differ-
ent entity. Furthermore, failure to fulfil the said duty can subject the commune to liabil-

ity for damages to the property owner, for whom the ruling in force cannot be executed.

2.'The issue of social housing

The definition of a social housing unit appears in article 2 paragraph 1 subp. 5 of the
Tenants’ Rights Act, under which each mention of a social housing unit therein shall
be construed as a residential property suitable for use as a dwelling with respect to the
fixtures and fittings and the property’s technical state. Additionally, the floor area of the
rooms per each of the tenant’s household members cannot be smaller than 5 m? or 10 m?
in the case of a single-person household, and the standard of the housing unit can be
below that of the property the person has been evicted from.

As has been mentioned earlier, in the eviction ruling the court determines whether
the tenant is entitled to a social housing unit. The court investigates ex officio whether
there are grounds for providing the tenant with a social housing unit. During the ad-
judication, the court takes into consideration the current use of the property as well as
the defendant’s financial and family situation (article 14 paragraph 3 of the Tenants’
Rights Act). It is important to note that as of 2005 there are no more sidewalk evictions

in Poland, i.e. evictions without providing the tenant with a temporary housing unit.

12 P.Rola, op. cit., p. 6.
13 Cf M. Bielecki, Metody skutecznej eksmisji niechcianego lokatora, Nieruchomosci 8/2006, p. 6.
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'The practice was common in the 1990s. Pursuant to article 1046 § 4 of the Code of the
Civil Procedure, if performing the duty of vacating the property which the debtor uses
as their place of residence on the basis of the writ of execution, which does not grant
the debtor the right to a social or temporary housing unit, the court enforcement officer
should evict the debtor and relocate them to a different property to which they have the
legal title and where they can reside. If, however, the debtor is not entitled to a different
property where they could reside, the court enforcement official suspends their actions
until the commune responsible for the location of the vacated property, upon a motion
by the officer, designates a temporary housing unit for the debtor, but not longer than for
the period of 6 months. After that time, the officer evicts the debtor and relocates them
to a night shelter, a homeless shelter or a different establishment offering temporary
residence designated by the commune competent for the location of the vacated prop-
erty. Upon relocating the debtor to a night shelter, a shelter or a different establishment
offering temporary residence, the officer should inform the competent commune of the
need to provide the debtor with temporary accommodation.

One cannot fail to notice that the above-mentioned regulation shifts the duty of
supporting the tenant until they are provided with a temporary housing unit onto the
property owner, whereas in the case of eviction rulings which involve an order to provide
temporary housing, the property owner has the right to demand compensation from the
commune for failing to provide a social housing unit*.

Pursuant to article 14 paragraph 4 of the Tenants’ Rights Act, the court cannot deny
entitlement to a social housing unit to the following persons:

— pregnant women;

— minors, disabled persons as defined in the provisions of the Social Assistance
Act of 29 November 1990, incapacitated persons and custodial guardians who
share the household with such persons;

— bedridden persons;

— recipients of pensions who qualify for social assistance benefits;

— the registered unemployed;

— persons meeting the conditions set by the commune council by way of a resolution:
unless those persons can reside in a property other than the current one.

As regards the resolution of the commune council, it should describe the rules re-
garding the lease of units comprising the housing resources of the commune. The basic
conditions which have to be met by people applying for a social housing unit are stated,
first and foremost, in Art. 23 par. 2 of the Tenants’ Rights Act. The Article states that
the lease contract of a social housing unit can be made with a person who has no legal

14 Cf R. Krupa-Dabrowska, Brak lokali socjalnych kosztuje miasta coraz wigcej, Rzeczpospolita
2010-12-22.
15 Dz.U.1998, No. 64, item 414.
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entitlement to a property and whose household income does not exceed the amount
stated in the resolution of the commune council. However, an issue has been raised in
the jurisdiction that the commune cannot state different conditions in its resolution that
those defined by the Tenants’ Rights Act'®. It results from the fact that the rules of lease
should be defined in such a manner that those inhabitants of the commune who fulfil
the basic conditions (i.e. those included in the Act), should have an equal opportunity to
try and obtain the social housing unit'’.

The enforcement authority is under an obligation to determine whether the person to
be evicted belongs to any of the above-mentioned groups, and if they do, the authority
is obliged to inform them of the possibility of instituting a relevant legal action'. Simul-
taneously, the enforcement procedures should be suspended and a prosecutor notified.
This way the regulation adds an additional safeguard to the implementation of rights as
a result of the right granted to prosecutors by the article 55 of the Code of Civil Proce-
dure to institute legal action on behalf of such persons”.

It is worth noting that a contract for the lease of a social housing unit can be con-
tracted only for a definite period of time, which is designed to ensure periodic verifica-
tion of the entitlement to a social housing unit. Naturally, after the end of the definite
term, such a contract can be extended for another period of time, but prior to this the
commune should investigate whether the tenant continues to be entitled to this form
of assistance. In a case where the tenant’s income exceeds the limit set by the resolution,
apart from the usual rent, the commune can require the tenant to pay compensation
equal to the regular rental rate for council flats®.

What is important, when determining whether the tenant is entitled to a social hous-
ing unit, is that the court orders suspension of the eviction procedure until the commune
prepares a contract for lease of a social housing unit (article 14 paragraph 6 of the Ten-
ants’ Rights Act). In the meantime, the overwhelming majority of communes do not
have a sufficient number of social housing units at their disposal and thus cannot give

even an approximate date of providing the entitled person with accommodation. This

16 Cf. sentences of the Supreme Administrative Court in cases: I OSK 1318/2009, I OSK
59872008, OSK 883/2004; sentence of the Voivodeship Administrative Court in £.6dz, ITT SA/
L.d 117/2011; sentences of the Voivodeship Administrative Court in Wroctaw in cases: IV SA/
Wr 389/2007,1V SA/Wr 98/2004, IV SA/Wr 388/2007; sentences of the Voivodeship Admin-
istrative Court in Gorzéw Wlkp. in cases: II SA/Go 126/2011, IT SA/Go 528/2011; sentence
of the Voivodeship Administrative Court in Gdarnisk, III SA/Gd 433/2010; sentence of the
Voivodeship Administrative Court in Gliwice, IV SA/Gl1 685/2009.

17 Sentence of the Voivodeship Administrative Court in Gliwice, IT SA/GI 1156/2010.

18 Resolution of the Polish Supreme Court, III CZP 61/07.

19 Resolution of the Polish Supreme Court, III CZP 61/07.

20 M. Kosiarski, Dla najbiedniejszych lokal socjalny, Rzeczpospolita 2012-01-13.
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situation is further exacerbated by the fact that the act does not specify the deadline by
which the commune should fulfil their obligation. The regulation thus leads to relatively
frequent situations where for many years the tenant entitled to a social housing unit
has the right to reside in the previous property, while the owner is deprived of the pos-
sibility of taking any action and of disposing of their property at their own discretion.
As a result, the owner has to tolerate their property being occupied by a person who no
longer has the legal title to use the property®. Not only is it impossible for the owner to
use the property, but he/she may also encounter difficulties when attempting to sell the
property, since this innominate legal relationship (bearing the responsibilities related to
the property) would continue for the potential buyer.

Admittedly, the provisions of article 18 of the Tenants’ Rights Act prescribe that per-
sons occupying a property without the relevant legal title should pay compensation until
the day they vacate the property (paragraph 1). The regulation discussed applies only to
those instances, in which the people occupying the social housing unit had an earlier
legal entitlement to it, which subsequently expired®”. The compensation should equal
the rent the owner could earn for renting the property, and if the compensation does not
cover the loss suffered, the owner can demand supplementary compensation from the
person occupying the property (paragraph 2). In the event of a trial it will be necessary
to admit the evidence based on the judicial expert’s opinion®®. However, as has been
noted earlier, persons awaiting eviction usually fail to pay the rent and bills; therefore,
it is the owner who becomes responsible for supporting them and this results in sub-
stantial financial losses*. The owner is thus forced to give credit to their previous tenant
and simultaneously incurs the costs related to the property®. For this reason, property
owners increasingly (often even in the first place®) use the possibility given to them by
art. 18 par. 5 of the Tenants’ Rights Act, under which, if the commune fails to provide
a social housing unit to a person entitled to it under the court’s ruling, the owner can

claim damages from the commune. However, the compensation covers the full amount

21 Cf. A. Doliwa, ap. cit., p. 243.

22 A.Doliwa, Najem lokali. Komentarz [Property lease. Commentary], Warszawa 2010, p. 315-316;
see also: resolution of the Seven Judges of the Supreme Court, III CZP 6/2005; resolution of
the Supreme Court, ITI CZP 66/2001.

23 J. Chacinski, op. cit., p. 144.

24 Cf. R. Krupa-Dabrowska, Brak lokali socjalnych kosztuje miasta coraz wigcej, Rzeczpospolita,
22.12.2010.

25 R. Krupa-Dabrowska, Komornik nie ma dokgd wyrzucic, mozna domagac sig odszkodowania,
Rzeczpospolita, 18.07.2013.

26 Cf.B. Rakoczy, Odpowiedzialnosé za zajmowanie lokalu bez tytulu prawnego [Responsibility for
occupying a flat without a legal entitlement], 1st edition, Warszawa 2011, p. 125.
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of the damage incurred?’. It should be noted that the responsibility of the commune for
the damage is in solidium, that is the commune will be exempt from the obligation to
pay the compensation to the extent, in which it will be paid off by the evicted person®®.
It is important, that the entitlement to damages is not automatic by virtue of law; it is
necessary that the owner institutes a legal action against the commune competent for
the location of the vacated property. It is also possible to settle the issue of damages with
the commune out of court®.

A question arises what happens if the people who had been awarded the social hous-
ing unit have outstanding payments related to this unit. According to the opinion of the
Supreme Court, it is necessary to grant an injunction requiring the tenant to leave the
social housing unit®. In the injunction the court declares the right to a social housing unit,
provided the conditions of the Act are fulfilled. Undoubtedly, such a solution is favorable
for those who occupy the social housing units, but it puts the communes in a very difficult
position, as they are obliged to provide such units. This sentence makes it difficult for com-
munes to manage the units in a reasonable way, whereas Poland suffers from an insufficient

number of social housing units compared to the ever growing demand.
3. Report by the Polish Supreme Chamber of Control

As indicated in the report by the Polish Supreme Chamber of Control (NIK) of 14
January 2011%, although communes build increasing numbers of housing units, they
nevertheless fail to satisfy the growing demand. The audit covering the years 2004-2010
included 18 communes from 6 different voivodeships. The report shows that not only
are there no housing units for 80% of entitled persons, but also that the state of many of
the existing ones poses a threat to the life and health of residents. None of the audited
communes met the social housing needs of their residents. The number of such housing
units has increased in recent years, but so has demand. The auditors showed that the
number of unenforced eviction rulings which grant the entitlement to a social housing
unit is rising. Since the number of such housing units is insufficient, half of the audited
communes paid damages to affected property owners. According to the Chamber, the

financial support from the national budget provided to the communes is also insufficient.

27 Cf. sentence of the Constitutional Tribunal, P 1/08; see also: resolution of the Supreme Court,
III CZP 12/12.

28 Cf. B. Rakoczy, op. cit., p. 124; see also: sentence of the Supreme Court, V CSK 31/08; res-
olution of the Supreme Court, III CZP 121/07; sentence of the Appeal Court in Poznan, I ACa
154/10.

29 R. Krupa-Dabrowska, Court..., Rzeczpospolita 2013-07-18.

30 Cf. resolution of the Supreme Court, III CZP 11/13.

31 Polish Supreme Chamber of Control’s Report. Information on the results of the audit of ac-
quiring housing units for the poor, no. 179/2010/P/10/151/LLO.
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A different report prepared by the Chamber®, covering the years 20092011, also
points to a growing number of eviction rulings granting the entitlement to a social hous-
ing unit (a rise from over 11,000 in 2009 to 15,000 in 2011) which could not be enforced
due to the communes’ inability to provide such housing. As a consequence, the amount
of damages paid in this period still grew, which further burdened the communes’ bud-
gets. In the audited communes, the sole amount of damages paid amounted to nearly
7.5mln PLN at the end of 2011, which is four times the amount paid out in 2008.

'The above-mentioned reports demonstrate the scale of the problem that stems from
the current legal solutions. The reports prove that not only is the communes’ debt rising
every year, but so is the demand for social housing, which only aggravates the financial

situation of the communes.

4. Summary

'The present paper aimed to demonstrate the deteriorating situation related to eviction.
'The regulations in force in Poland which protect tenants against eviction greatly hinder
real estate trading for owners. The lack of action on the part of communes promotes
tenants’ abusive activities and can, as it were, encourage intentional avoidance of paying
rent, which results in the tenant’s financial gain at the expense of the owner. This state
of affairs leads to situations where the ownership title to a real property is seriously
limited since the entitled person de facto does not derive benefits from the property
he/she owns, and additionally incurs costs related to it (e.g. property tax). It should be
noted that the current regulations fail to meet the growing need and, as a consequence,
contribute to the mounting crisis in this area. This could lead to a critical situation where
communes will be completely unable to meet the obligations imposed on them with re-
spect to providing social housing as well as paying related damages. As a result, property
owners might increasingly seek other solutions, not necessarily legitimate ones, to re-
move tenants from their properties. Therefore, it is necessary to create quicker and more
efficient procedures that would allow the owner to reclaim the property while at the
same time protecting the evicted persons. In order to rectify the situation, the creation
of realistic programmes promoting social housing and the vocational activation of the

evicted persons is postulated.
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32 Polish Supreme Chamber of Control’s report, Information on the results of the audit of resi-

dential council housing management, no. 185/2012/p/12/069/KIN.
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SUMMARY
The eviction and social housing in the Polish legal system

The aim of the study is to evaluate the eviction and social housing in the Polish legal system.

Presenting the selected topic the author focus on the functioning of the eviction and social hous-

ing as well as on the Report by the Polish Supreme Chamber of Control in order to prove the

deteriorating of the eviction.

KEeywoRrps: eviction, social housing, Polish legal system



Exatepuna KAprach

K Bompocy o 3ammTe npaBa o01iei 101eBoi
COOCTBEHHOCTH

OCHOBHOH 3aKOH, KaK HaM H3BECTHO, MPEICTABISIET COOOI CBOA HE3BIONEMBIX H CBSIICH-
HBIX IIPaBUJI, KOTOPbIE HOUIEXAT Oe3ykocHUTENbHOMY cobmoneHuto. B Koncturynun PO
3aKpEeIUICH MOCTYIAT O TOM, UTO KadicOblll 6npase umems UmMyujecmeo 8 codCmeeHHOCmu,
671a0emb, NONb306AMbCS U PACHOPSNCAMBCSL UM KAK eOUHOTUYHO, AK U COBMECTIHO C Opyau-
mu uyamu. Tak, B nocnennee Bpemst B Poccuiickoil @enepanuu Bcé 00bLIyI0 U O0IbLIYIO
AKTyaJIbHOCTh MPHOOPETAIOT BONPOCHI 0011el co0cTBeHHOCTH. C MepexooM K phIHOYHOM
9KOHOMHKE MHCTHTYT IIpaBa COOCTBEHHOCTH TpeTeprell 3HAUYNTEeNIbHbIe H3MEHEHUsI, B TOM
YHCIIE IHPOKO CTAIU PACIPOCTPAHATHCS IPaXKAAHCKO-IIPABOBbIE OTHOIICHHUS, KACAIOLIUECs
oOrieit oneBoit coocTBeHHOCTH. Ha pa3zBuTHe 3TOMH KaTeropuu MoBIUSUIIN MTPOIECChI IPHBa-
TH3AIIMH, B TOM YUCIIE U )KWIOTO (POH/A, HOBBII MOPSIOK YIPABICHNS MHOTOKBAPTUPHBIMU

JAOMaMHu, pa3BUTUEC HACJICACTBCHHOI'O IIpaBa U psAa APYTrux (baKTOpOB.

1. IlonsiTHe npaBa o01Iel 10/1€BOii COOCTBEHHOCTH

WucTuTyT npaBa o01eil COOCTBEHHOCTH CBOMMHE KOPHSIMH YXOIUT B PUMCKOE IPaBo, KOTO-
pOe JIOMyCKalIo, YTO BEIIb U MPaBO Ha HE€ MOTYT MPHHA/IICKATh HECKOIBKUAM JIMIAM OJIHO-
BpeMeHHO. Takue OTHOIIEHHsT PUMCKHE FOPUCTBI Ha3hIBaId communion (0OIIHOCTB)'.
IpaBo o6mieit 1071eBOM COOCTBEHHOCTH, KaK U MPaBO COOCTBEHHOCTU B IEJIOM, MOXKHO
MOHUMATh Kak B OOBEKTUBHOM, TaK U B CYyOBEKTUBHOM CMbICIC. B 0OBEKTHBHOM CMBICIIE
OHO MPEJCTABISACT CO00H COBOKYITHOCTh HOPM, PETYIMPYOIIMX OTHOLICHUS IO MPHHAI-

JISKHOCTH €TMHOU BEITU JABYM HWJIA Ooree JiniiaM OJHOBPEMEHHO B ONPCACIICHHBIX J0JIAX,

1 Y. HoBuuxwuii, Pumckoe npaso, Mocksa 1996, C. 100.
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a cyObEKTHBHOM — IPABO JIByX WMJIM OoJiee JIMIl cO00Ila M0 CBOEMY YCMOTPEHHUIO BIIAJICTh,
TI0JIB30BATHCSI, PACHIOPSIKATHCS IPHHAUICKAIIIAM UM UMYIIIECTBOM KaK €IUHBIM LeIbIM?.
Crenyer OTMETUTh, 4TO (PAaKTUYECKU HU OfUH U3 MouMeHOBaHHbIX B ['K P® (I'paxnan-
ckuil kozekc Poccuiickoit denepaninn) U APyrux 3aKOHOAATEIBHBIX aKTaxX JIOTOBOPOB HE
AMEET CBOCH eMHCTBEHHOH IIENTBI0 YCTaHOBJIEHHE 00MIel COOCTBEHHOCTH B TOM WJIM HHOM
Buzie. O0mas cOOCTBEHHOCTh BO3HMKAET KaK SIBICHHME COILYTCTBYIOILEE KaKOMY-THOO CO-
IJIALICHUIO (HalpuMep, IOTOBOP MPOCTOr0 TOBAPHIIECTBA) MM HHOMY (hakTy (Hampumep,

OTKPBITHE HaCJ'Ie,HCTBa).

2. IIpo0eMBbI NpaBOBOTO peryJiIMpoOBaHMs HHCTUTYTA NpaBa o0uiei
10J1eBOi COOCTBEHHOCTH

HecMoTpst Ha CBOIO pacrpoCTpaHEHHOCTh, HHCTHTYT OOIIEH OJIeBOl COOCTBEHHOCTH CO-
JEpKUT B cebe MpoOIeMbl KaKk TEOPETUYECKOro, TaK W MPAaKTUYECKOro IuiaHa. [lo stomy
nosoxy eme [.®. [llepmeneBud oT™MeTal, 9TO 00 ds COOCMBEHHOCHIb, ABLEHUE 8eCOMA Ya-
cmoe, npedcmaeisem 3HAYUMeNbHbLe MPYOHOCU OIS YACHEHUs ee IOPUOUYECKOU NPUPOObL>.

I'maBHOIi TeopeTHUecKoil MpoOIeMoii B HACTOsIIIIEE BpEMsI SIBJISCTCS NPUPO/A J0JIeH B TIpa-
Be obmelt nonesoit cooctBeHHocTH. Kak ormeuaer M.IO. Koznosa: 3axkonooamens ne oaem
YemKo20 Omeema Ha 6ONPOC O MOM, 4mo maxoe 00is, Nockonbky uz Hopm I'K P® cnedyem,
Umo OoJA MOdHcen OMHOCUMbCS KAK K Npaesy, max u Kk umywecmsy'. B cBoro ouepens, [Tocra-
Hoesenre Koncrurynmonnoro Cyna P Ne S-IT (nara Beigaun — 13.03.2008) o a3tomy nosoay
nacut: 6 I pasicoarnckom kooexce Poccutickoti @edepayuu nood doneti nonumaemcst ne 0ojis
6 umywecmee, a 0ol 6 npage oowell donesoli coocmeennocmu’. OHAKO, TAHHBIA BOMPOC
SIBIISIETCSI OUeHB IUCKYCCHOHHBIM M TPeOyeT M3ydeHHs B OTACIBHOM paboTe.

B npakTryeckoM TIaHe MpaBo OOIIeH J0JIeBOi COOCTBEHHOCTH TaKKe 3aKIIoUaeT B cede

HEPa3pCIICHHBIC 1O HACTOALICTO BPpEMCHU l'IpOGJ'ICMLI 1 BOIIPOCHI.

2.1 3ammTa NpaB y4acTHHUKOB 00111eii 10/1eB0i COOCTBEHHOCTH

OIHUM M3 TaKUX BOMPOCOB SIBISCTCS MEXaHHM3M 3alllUThI [PAB YYaCTHUKOB 0OIIeH more-
BoOit coOcTBeHHOCTH. [IpaBO COOCTBEHHOCTH IPECTABISIET COO0M abCOMOTHOE MPABO, KO-
TOpOE JIOJDKHO OXPAHATHCS OT JIF0OOOTO BMENIATENbCTBa M3BHE. TOJBKO MO PEIICHUIO Cyna

COOCTBCHHUK MOJKET OBITh JIMIIICH CBOCTO Ipasa. Ecnu yenoBek MMeeT B COOCTBEHHOCTHU

2 E.C. Kopuaruna, Pacnopsoicenue umywecmeom, npuHaonejlcauum Iuyy Ha npage obujeil cobcmeento-
cmu, Bectauk PYJTH. Cep. FOpun. nayku. 5/ 2007, C. 155.

3 I.O. lllepmenesny, Yuebnuk pycckoeo epaxcoanckoeo npasa, Mocksa 1995, C. 214.

4 MLIO. Kosznosa, O neonpedenennocmu nopm I paxcoanckoeo kooekca Poccuiickoii @edepayuu o npase
obueti coocmsennocmu, I'paxaanckoe mpaso 5/2012, C. 39.

5 C3 P® 2008. Ne 12, Cr. 1183.
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KaKyro-1100 Bellb, HeceT Opemst e€ coiepkaHusi, OH Bcerna OyeT paclieHMBaTh BMEIIATElb-
CTBO JPYTHX JIOAEH B cepy CBOETO BIIAJICHUS KaK MOCATATEIbCTBO HA CBOH €CTECTBEHHEIC
1 HeoTAelIuMble Npasa. He sBIseTCs UCKIIOUEHUEM U IIpaBo OOIIel 101eBoi cOOCTBEH-
Hoctu. Ilpu 3ToM OHO 00NagaeT OJHON OYCHb BaXKHOH OCOOCHHOCTBIO, KACAIOMICHCS TEeX
CyOBEKTOB, OT KOTOPBIX MPUXOIUTCS 3AIIHUIIATHCS COCOOCTBEHHUKAM. TpaIiilHOHHO MPaBO
COOCTBEHHOCTH 3alIMINACTCS OT MOCATaTEIbCTB TPETHUX JIMLL, @ BOT B IIpaBe OOLIeH Jone-
BOW COOCTBEHHOCTH TpeOyeTCs M 3aIlliTa yYaCTHUKOB 9TOTO CaMOTO IpaBa ApYyT OT Apyra.
Oco0eHHO HEempUEeMIIEMO, YTO MEXKIY YYACTHHKaMH OOIIeid COOCTBEHHOCTH IMPOMCXOIST
KOH(QIIMKTBHI, Be/lb COCOOCTBEHHUKH, HA00OPOT, JOJKHBI OOBEAUHATE CBOU YCUJIMS, YTOObI
IIPOTHUBOCTOATH YTPO3aM MOCATaTeIbCTBA U3BHE.

Ecnu roBopUTh 0 3aluTe MpaB COCOOCTBEHHHKOB OT IMOCSATATENIbCTB CO CTOPOHBI IPYT
JpyTa, TO MOXXHO CJIeJIaTh BEIBOA O TOM, YTO BHHAMKAIIMOHHBIH HMCK 31€Ch HE IPUMCHHM,
Kak ¥ JII000H ApYyroil BEIIHO-TPABOBOM HCK, TaK KaK AaHHAs KOHCTPYKLHS HPOTHBOPEUHUT
MTOHVMAHHMIO TIpaBa OOIIEH JOJEeBOH COOCTBEHHOCTH, KOTOpPOE IO CBOEH MPHPOIE eIUHO
Kak J1000€ MpaBo COOCTBEHHOCTH, TO €CTh COCOOCTBEHHUKHU SBIAIOTCA CyOBEKTOM OZHOIO
1 TOTO K€ IpaBa M HE MOTYT CTaTh OCCTHTYJIBHBIMU BIIAJCNBLAMHU 110 OTHOLICHHUIO IPYyT
K JIpyry. XOTs M CYIIECTBYET MPOTUBOIOJIOKHASI TOYKA 3PEHHS, YKa3bIBAIOLIAsl, YTO HCKU
K JPYT'MM COCOOCTBEHHMKAM BBITEKAaIOT HE U3 IpaBa COOCTBEHHOCTU KakK IIpaBa BELIHOIO
1 abCOIIIOTHOTO, @ U3 MPABOOTHOILICHHS, HMCIOLIETO Mun 0053ameibCmeeHHol c6s3u°, Ko-
TOpOE CYIIECTBYET My cocoocTBeHHIKamMu. OxHako [Tocranopnenue [Ipesummyma BAC
P® Ne 5910/11 (nara Berpaun —25.10.2011) uaer no myTH HENPU3HAHUS JJOTOBOPHBIX CBA3EH
MEXIy COCOOCTBEHHHMKaMH, NPH TOM YKa3blBasi Ha OCOOBIM XapakTep MPaBOOTHOIICHHH,
CYIIECTBYIOIINX MKy YUYaCTHUKAMHU OOIIEH T0IEBOI COOCTBEHHOCTH .

MexaHM3M 3alIUTHI IPaB COCOOCTBEHHUKOB APYT OT APYra, UCXOS U3 HOJIOKEHUN 4acTH
mepBoit ['paxmanckoro komekca PDF, MokeT BKITFOUATh TAKKWE CPECTBA KaK HCKH O BBIIEIE
JIOJTK M3 O0IIEero MMYIIEeCTBa, O pa3ziesie 00IIero NMyIecTBa, O epeBojie Ha ceds mpaB Mo-
KyTaTeJis OT4y>KAaeMOM 101 [IPU HapyIIEHUH IIpaBa IPEUMYILECTBEHHON MOKYyNKU. Taroke

OTMEYACTCA, YTO:

y4acTHUKaM OOIIeH 10JeBOi COOCTBEHHOCTH MPEIOCTABICHO MPABO Ha oOparie-
HHE B Cy/] ¢ TpeOOBaHHEM OIPE/IC/ICHHUsS] OPSAKA BIaICHHS U MOJIb30BaHMUS 00beK-
TOM TIpaBa, a TakXkKe ¢ TPeOOBAHMEM O KOMIICHCAIIUH, COPA3MEPHOH JI0JIU B TIpaBe,

IIpHU HEBO3MOKHOCTHU NMPEAOCTABIICHUA YKa3aHHBIX HpaBOMO‘{I/Iﬁg.

6 K. Cxnosckuit, Cobcmeennocms 6 epasxcoarnckom npage, Mocksa 2010, C. 261.
7 Bectauk BAC P®. 2012 Ne 2.
8 C3 PD 1994. Ne 32, Cr. 3301.

9 E.C. Kopuaruna, Pacnopsocenue umywecmeon..., C. 157.
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Kak npencrasnsiercs, mpy ONPEAEICHUH TTOPSIKA BIAJICHUS U MTOIb30BAHMS HE BCEIZA BO3-
MOYKHO COOTBETCTBHE TaK Ha3bIBAEMBIX PealbHBIX W WACANBHBIX J0JIel B mMymiectse. [1o-
9TOMY, B TOM CIIy4ae, €CIIM peaslbHas 1011 B UMYILECTBE, HOPAIOK M0Ib30BaHUSI KOTOPOI
OTIpEe/IeICH CY/IOM, MEHBIIIE H/IealIbHON, COCOOCTBEHHHUK, BIIAICIOLIHIA JaHHOM JI0JICH, BIpa-
Be TOTPeOOBaTh, YTOOBI MHBIC YIACTHUKH JTOJEBOH COOCTBEHHOCTH, B (DaKTHIECKOM Biaje-
HHU U [I0JIb30BaHUU KOTOPBIX HAXOAUTCS HEIOCTAOMIas YacTh UICaIbHON 1O, BHIILIATHIN
JICHeXKHYI0 KoMIleHcanuo. Jlanneiii Te3uc noarsepxkaaetcs Hopmamu ['K PO (ct. 247).

Teneps mepeliieM K BOTPOCY 3alIUTHI TpaBa OOIIEH H0JIeBOW COOCTBEHHOCTH OT Tpe-
TBHX JIHII.

3amuTa mpaB cOCOOCTBEHHHKOB OT TPETBHX JIMI[ MOXKET MOTPeOOBaThCS B TOM Cllydae,
€CITH BeIllb OTUY’K/IeHa HeYyPaBOMOYESHHBIM Ha 3TO YYaCTHHKOM OOIIeH T0oNeBOi COOCTBEH-
HOCTU. B TakoM ciiydyae MOXXHO TOBOPUTSH, UTO IIPHOOpETaTelb TaKOH Bl 0€30CHOBATEIIb-
HO BJIQZICET €I0 a, CJIE0BATENIbHO, COCOOCTBEHHHUK, ITPaBa KOTOPOTO HAPYIICHBI, MOXKET IO-
TpeboBaTh 0TOOpaHKe BENIH y OSCTUTYIBHOTO BIaJelblla U BO3BpaTa € BO BIaJCHHE BCEX
cyOBbeKTOB NpaBa o01el foseBoil coocTBeHHOCTH. HO Beab cpenu 3TuX cyObEeKTOB HAXOAUT-
Csl U COCOOCTBEHHUK, KOTOPBIN pacropsAniics oOmieil Belpio 0e3 yueTa mpasa InperMylie-
CTBEHHOW MOKYITKH OCTaJIbHBIX COCOOCTBEHHUKOB C HAapyIIEHHEM ITOJIOKEHHUS 00 OCyIIecT-
BJICHUU [IPaBOMOUUI C comiacus BceX yd4acTHUKOB. A.B. Eropos mpemaraer ciegyromuii

BapUaHT pa3penIeHus JAHHOH NpOOIEeMBI:

BeIl[b JJOJDKHA BO3BPAIIATHCS HCTILY, 3assBUBILIEMY COOTBETCTBYIOIIHMHN HCK (...) HC-
Tell, BRIMTPABIIUH €10 ¥ 0TOOpaBIINIf Belllb y MPHOOpeTaTeNns, BIpaBe ee yuep-
JKUBATh JI0 TEX IIOp, ITOKa MO HOBOMY COIVIAIICHHIO BCEX COCOOCTBECHHHKOB WIIH
B CyneOHOM mopsike He OyleT yCTaHOBIEGHO BHOBb, y KOIO BO BlIaJCHHH Oyzner

HaAXOIUThCs 00mas Bemp ',

IpencrapiseTcsi, 4YTO PELICHHUE JAHHOH MPOOIEeMbl yKa3aHHBIM CIIOCOOOM MO3BOJISIET B JI0-
CTaTOYHOM Mepe y4eCTh HHTEPECHl COCOOCTBEHHUKOB, KOTOPBIE MOCTPaaIi OT HEZOOPOCo-
BECTHBIX JIEHCTBUI APYTOro COCOOCTBEHHUKA.

B ToM ciydae, eciii 0Ty KIaTeIeM BBICTYIIAeT TPEThE JINII0, BO BIIAJJCHHN KOTOPOTO OKa-
3aJach BEIb ¥ KOTOPOTO COCOOCTBEHHHKH HE YIPABOMOUYHMBAIN Ha PaclopsuKEHHE JaHHOH
BEIbIO OT MX MMEHH, TO MpoOiIeMa Takke pa3periaeTcsi MyTeM NpeIbsBICHHsT BUHIIKA-
[IMOHHOTO McKa. Ha Ham B3I/, Takoi MCK MOTYT IHOJaTh Kak BCE COCOOCTBCHHMKH, TaK

1 OIVH N3 HUX IIPU COTITACHUHU BCEX OCTAJIBHBIX.

10 A.B. EropoB, O6was Oonesasi cobCmeeHHOCMb: MEXAHUM 3aWunvl Npas cocoOCcmeeHHuKos, BecTHUK
rpaxaaHckoro npasa 4/2012, C. 32.
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2.2 Bunaukanus 1014 B IpaBe

Xorenock ObI OTMETHTB, YTO TIO BOmpocy npuMeHeHus HopM ['K P o BUHIMKAaIIMOHHOM
HCKE B paMKax IpaBa oOLIel J101eBOi COOCTBEHHOCTH cy/eOHas IpaKTUKa UAET MO ABYM
HarpaBJICHHsIM.

C OfHOW CTOPOHBI, CyIbl NMPHACPKUBAIUCH MHEHHS, YTO BUHIMKAIHMS JOJIH B Ipa-
Be HeBO3MOxHa. Tak, B ompeneneHnu Breicmiero Apoutpaxsoro Cyna PO ot 15.10.2008
Ne 13265/08" yka3pIBaeTcsi, 9TO MPEAMETOM BHHANKAIIMOHHOTO MCKa MOKET OBITH TONBKO
VHIUBHIYaJIHHO-OIIPE/ICIEHHOE UMYIIIECTBO, a J0JsI B TIpaBe 00miell COOCTBEHHOCTH Ha 9TO
HMMYILECTBO HE MOXKET OBbITh NIPEAMETOM UCTPEOOBAHYS U3 UY>KOTO HE3AKOHHOT'O BIIAJCHHUS.
Kpowme Toro, cyn cceimaercst Ha myHKT 1 ctateut 246 u myHKT 1 ctateu 247 'K PO, B koTOpBIX
MIPETyCMOTPEHO, UTO BIaJIeHUE, TIOJIb30BAaHHE H PACTIOPSUKEHUE UMYILECTBOM, HAXOSIIIIM-
Csl B J10J1€BOH COOCTBEHHOCTH, OCYIIECTBIISIETCS 10 COIVIAIICHUIO BCEX €€ YUaCTHHUKOB, a TaK
KaK OCTaJIbHbIC YYaCTHUKHU 3aKOHHOCTb BIIaJE€HHs MPUOOpeTaTelisi He OCIapuBaloT U He Ja-
BaJIM COIVIACHE HA UCTPeOOBaHUE JAHHOTO UMYILECTBA, TO M O BUHAWKAIINY CAMOW BEIIU TYT
peun ObITh HE MOXKET.

Opnaxo 29 ampens 2010 r. Beimto coBmectHoe [locranosnenne Ilnenyma BepxoBHoro
Cyna P® u [Tnenyma Bricero Apoutpaxksoro Cyma PO ot 09.02.2010 Ne 10/22 O HekoTo-
PBIX BOIIPOCAX, BOSHUKAIOMINX B CyAcOHON IPaKTUKE IIPU Pa3peIiCHUH CIOPOB, CBSI3aHHbBIX
C 3aIIUTON IpaBa COOCTBEHHOCTH M IPYTHX BELIHBIX PaB'?, B MyHKTE 42 KOTOPOTO yKa3bIBa-
eTCsl, YTO MPU PACCMOTPEHHUHU TPEOOBAHMS O BO3BpAaTE JOJH MO aHAJIOTHUH 3aKOHA MOIeKAaT
npumeneHuto cratsu 301, 302 T'K P®. Bekope, nociie BbIXoga 3TOr0 OCTaHOBICHUS, CY/b
CTaJIM BBIHOCHUTD PEILCHNUS O MIPUCY)KACHUH yTpadyeHHoH nonu. [locranosnenue [Ipesunny-
Ma BAC PO ot 09.02.2010 Ne 13944/09 yka3sIBaer, 4To:

TTOCKOJIBKY 3aKOHOAATEIBCTBO JOIYCKACT TaKOM BU]T HUMYIICCTBA, KaK J0JId B IIpaBe
COOCTBEHHOCTH Ha HCEJACIMMYIO BCIIb, TPU HAPYIICHUHU IIpaBa Ha JTaHHBIN BUT numy-

mecTBa €ro o6na;(aTenIo JOJDKHA OBITh OOECIIeueHa 3au1ma‘3.

KoHuenmust pa3BUTHs TPaXkJaHCKOTO 3aKOHOIATEIHCTBA O BEIIHOM IIPaBe, MPEIIOKeH-
Has B 2009 rony Coserom nipu [Ipesunente PO no kogudukanuu 1 COBEpLUICHCTBOBAHHIO
IPa’KAAHCKOTO 3aKOHOZATENILCTBA, TAKKE YKa3bIBajla Ha HEOOXOIUMOCTh 3aKPEIICHUS B 3a-
KOHE BO3MOKHOCTH 00JIaIaHUsi COCOOCTBEHHUKOM Tepe]] TPETHUMH JIMLAMU BCEMU MPaBaMHU

cobcTBeHHMKA. KpoMe Toro, B Heil TOBOPUIIOCH U O TOM, 4TO:

COCOOCTBECHHHUK BIIpaBC NPEABABIATH 0e3 comracus UHBIX COCOOCTBEHHUKOB MCKH

O 3aluTe IpaBa CO6CTB€HHOCTPI, B TOM YHCJIC B Cily4asX, Korjga TpE€BOXKHUTCA BJa-

11 Ompenenenne Boiciero Apourpaxuoro Cyna PO. CIIC KoncymnsrantIlmoc.
12 Bectuux BAC P® 2010. Ne 6.
13 Bectuuk BAC P® 2010. Ne 5.
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JICHHE WU TI0JIb30BAaHHWE TeX dYacTeu BEIIM, KOTOPBIE B CHJIY COITIAICHHUA Yy4acT-
HHUKOB 06HI€I71 COOCTBEHHOCTH HaxXoIATCd BO BJIAJICHUU W IOJIb30BAHUU IPYTHUX

COCOOCTBEHHUKOB ',

Ha Hamn B30I/, AaHHAS MO3HMIMS BBINIIAT AOCTATOYHO yOSIMTENBHOW, TaK KaK B TOM
cllydae, ecIi COCOOCTBEHHUK JIMIIAETCS JO0JIU B IIpaBe oOLIeH 1071eBOH COOCTBEHHOCTH, TO
OH aBTOMAaTHYECKH JIMIIAETCS U MPaBa Ha KOHKPETHYIO YacTh UMYIIECTBA, COOTBETCTBYIO-
mryto gone. Kpome Toro, apryMeHTOM B MOJIb3y BUHIMKAIMU JIOJU B MPAaBE MOXKET TOCIY-
JKUTb U TOT (PaKT, 4TO eciin 3akoHoaaresibHO B PO paspenieHa jnoneBasi COOCTBEHHOCTb, TO €&
YYaCTHHKAM JIOJKHBI OBITH MPEAOCTABIECHBI T€ MEXaHU3MBbI 3aIUThl, KOTOPHIE MOTYT OBITh
WCIIONIb30BAHBI €JHHOIMYHBIME COOCTBEHHHKAMH BEIIN, TaK KaK 3TO OyIeT CocoOCTBOBAaTh
YHUBEPCAIBHOMY NIPUMEHEHUIO IPa’kIaHCKOrO 3aKOHOAaTenbcTBa. Cle0BaTeIbHO, HEBO3-
MOXHOCTb HCIIONB30BaHMs BHHAMKALIMOHHOTO HCKA MpHBEJa Obl K TOMY, YTO YYaCTHUKH
JIOJIEBOI COOCTBEHHOCTH OCTAIUCh OBbI B YIIEMJICHHOM MOJIOKEHHHU 0 CPABHEHHUIO C TEMHU

CO6CTB€HHI/IKaMI/I, KOTOPBIC BJIaJICIOT BEUILIO €AUHOJIUYHO.

2.3 Bo3MOKHOCTH NPUMEHEHHMsI HHCTUTYTA He/lelCTBUTEIbHOCTH €/1€JI0K /ISl 3alUThI
NPaB YYaCTHUKOB J10J1€BOii cO0CTBEHHOCTH

ToBopst 0 MexaHM3Me 3alMUThI NIPAB YYACTHUKOB OOIICH JOJIEBOH COOCTBEHHOCTH, HEBO3-
MOYKHO 000¥TH BOIIPOC O MPUMEHEHUH K JAHHOMY MHCTUTYTY HOPM O HE/leHiCTBUTEILHOCTH
crenok. Kak u3BectHo, cT. 246 'K P® miacut o ToM, 4TO pacHopsiKeHHE BCEM HMYILe-
CTBOM, HaXOASAIINMCS B OOIIEH JOJIEBOIl COOCTBEHHOCTH OCYIIECTBISETCS TOJNBKO IO CO-
IJTaCHIO BCEX COCOOCTBEHHHMKOB. TakuM 00pa3om, B ciydae, eClii KaKoH-TH00 COCOOCTBEH-
HUK PacHOPSANICS BCel Bellblo 03 BeIoMa JPYrux y4acTHHKOB OOILIeH COOCTBEHHOCTH,
OHH MOTYT 3alHMIIaTh CBOM IIPaBa C MOMOIIBIO BUHANKAIMOHHOTO UCKa, KaK OBUIO CKa3aHO
BbIIIE. A MOXKET JI NOCTPa/IaBlias CTOPOHAa BOCCTAHOBUTH CBOE MPABO C MOMOIIBIO HCKa
0 HeJEeHCTBUTEIBHOCTH cAenku? [l oTBeTa Ha JaHHBIM BOIIPOC HaM HY>KHO OOpaTHThCS
K JIEHCTBYIOLIIM HOPMaM O HEIEUCTBUTEILHOCTH CAENOK, 3aKkperuieHHbM B ['K PD.

Tak, crarest 168 'K 3akperuiseT mpaBmiio, COIACHO KOTOPOMY CAEJIKa MOXKET OBITh IPH-
3HaHA HEeJCUCTBUTEIBHOM, €CJIM OHA MPOTUBOPEUNT 3aKOHY WJIM MHBIM HOPMATUBHO-IIPABO-
BEIM akTaM. Kazamoce Obl, moa JaHHYIO (GOPMYIHUPOBKY MOXKHO IOABECTH W TOT CIIyda,
KOT/Ia OJJMH U3 COCOOCTBEHHUKOB 0€3 COINIACHs JPYTMX COCOOCTBEHHHKOB PACIIOPSINIICS
Belbio. Ho, McXozs U3 cMbICIa MHCTUTYTa HEACHCTBUTEILHOCTU CHIEJIOK, 3asBUTh O HEH
MOYET TOJILKO CTOPOHA 10 caeike. OIHaKO MOCTpajaBIIMi COCOOCTBEHHUK TAKOBOM HE SB-
nsercs. [loaTomy, Ha Hal B3I, B JAHHOM CJIy4ae TOBOPUTH O TAKOM MEXaHHW3ME 3aIlUThI

HC IPUXOAUTHCS.

14 KoHmemniusi pa3BUTHS 3aKOHOAATEIBCTBA O BEIIHOM IIpaBe (IpoekT), pexomengoBan IIpesunmymom Co-
Beta npu IIpesugente PO mo xommdukamum u COBEpHICHCTBOBAHHIO TPAKAAHCKOIO 3aKOHOAATEILCTBA
(mporoxon Ne 3 ot 18.03.2009), Bectauxk BAC P® 2009. Ne 4, C. 88-185.
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HeBo3MOXHO, B TOM CITydae, eClii COCOOCTBEHHUK HApYIIHII IPAaBO APYTHX YYaCTHUKOB
obmieil moneBoi COOCTBEHHOCTH HA ITIPEHMYIIECTBCHHYIO MOKYMKY €ro JOIH, TOBOPUTH
1 IPUMEHEHUU K JaHHbIM oTHoueHusM cT. 174 TK P®. Kak usBecTHO, 1aHHas CTaTbs 3a-
KPEIUIAET MOJ0KEHUE O NPEBBIIICHUH JIMLIOM IIOJIHOMOYMMA, YCTAaHOBJIEHHBIX JIOTOBOPOM HIIU
YUpeIUTeIbHBIMU TOKyMeHTaMu. Ho TpeOoBaHNMe 0 PeNMyIIeCTBEHHOM IIpaBe 3aKOHO/A-
TEIIBHO 3aKkperuieHo B ¢T. 250 I'K PO, cienoBaresibHO, K TaKUM OTHOLIEHUSM Iie1eco00pas-
Hee ObUI0 Obl puMeHUTh cTatbio 168 'K PO. OgHako M3 BBIICYKa3aHHOTO CIIEIYET, YTO
MOCTPAIaBIIHI COCOOCTBEHHUK TAKMM MEXaHH3MOM 3aII[UTHl BOCHOIB30BATHCS HE CMOXKET.

IToaBoAS UTOT PACCMOTPEHHIO BOIIPOCA O 3alUTE [paBa o0l 101eBOH COOCTBEHHOCTH
CpEICTBaMHU, IPE/UIOKEHHBIMU MHCTUTYTOM HEJIEHCTBUTEIBHOCTH CIIENIOK, MOXKHO CIEaTh
BBIBOJ O TOM, 4TO JJIS TAKOBBIX OTHOIICHHIT OH HE TOAXOANUT B CHITy CHEIU(PHUKN CyOBEKT-
HOT'O COCTaBa.

Pesromupys BBIIECKA3aHHOE, XOTENOCh OBl OTMETHTB, YTO HHCTUTYT 3aIIMTHI TIpaBa 00-
el 1oneBoi cOOCTBEHHOCTH JOJDKEH pa3BUBAThes. [l yCTpaHEHUs CYIIECTBYIOLIUX 10
CHX IOp NIPOTUBOpEUUil TpeOyeTcsl 3aKpEIUICHUE OCHOBHBIX CIIOCOOOB €€ 3alUThI B IPak-
JTAHCKOM 3aKOHOJATEeTbCTBE, KaK 3TO M MPEIOKEHO OBLIO CHeTaTh B BEIIIeHa3BaHHON KoH-
nermuu. Bens mpaBo o0mmel cOOCTBEHHOCTH, PaBHO Kak ¥ IIPaBO COOCTBEHHOCTH B IIEJIOM,
CBSILIEHHO. 1 3TOT Opeost ¢BATOCTU (POPMHUPOBAJICS HE OJHO AECSATUIECTHE U JaXKe HE OIUH
Bek. [Ipeamockinky A mpU3HAHMS TIpaBa COOCTBEHHOCTH CBSIIEHHBIM, O€3yCIOBHO, HMe-
I0TCSA: TaHHOE IIPaBO 001agaeT abCOMOTHEIM XapaKTepoM 3aIlUThI, TO €CTh OHO HEMPHKOC-
HOBEHHO. XOTb B COBPEMEHHBIX KOHCTUTYLIUSAX U HET YIIOMUHAHUI O CBAIICHHOCTH JaHHOTO
TpaBa, B JIF000H U3 HUX OHO 3aKPEIUICHO B OHOM PATY C TAKUMH HEOThEMIIEMBIMH TTPaBAMH
Kak, HallpuMep, IpaBo Ha XKU3Hb. 1 NpaBONPUMEHUTENIO, U 3aKOHOIATEII0 HAUICKUT HC-
10/1b30BaTh BCE UMEIOIIUECS Yy HUX B apCeHase IIPaBOBbIE CPEICTBA, YTOOBI COCOOCTBEHHU-
k1 03 Onacku MPUHUMAITK Ha ceOsi BCE TO OpeMsi U Te PUCKH, KOTOPbIe HEPa3phIBHO CBSI3aHbI

C JIFOOBIM MTPABOM COOCTBEHHOCTH.

Buorpaduyeckasi annoranus:
Exarepuna Kapacy — UpkyTtckuii rocynapcTBeHHbli yHUBepcuTeT, FOpuandeckuii HHCTH-
TyT. HayuHble uHTEpECHl: IPOOIEMHBIE BOITPOCHI HHCTUTYTA IpaBa COOCTBEHHOCTH, JI0JIEBOE

CTPOUTEJILCTBO MHOTOKBAPTUPHBIX JIOMOB, JOTOBOP JIM3UHTA U JP.

SUMMARY
The protection of the right to property in co-ownership
The aim of the study is to evaluate the form of co-ownership in the civil law of the Russian
Federation. The author present the concept of sharing property right and the problems related to
with a special emphasis on the protection of the right to property, vindication and invalidity of
transactions.

KEYworDs: co-ownership, property right, civil law






KceEnust PeICKMHA

Bemno-npaBoBble coco0bl 3alIIUTHI PaBa
coocTtBeHHocTH B Poccuiickoii Denepanun

1. BBenenue

[IpuzHanue u 3ammra npaBa coOcTBeHHOCTH B Poccuiickoit Denepaiiuu MpOUCTEKAIOT 13
monoxkenwit Koncrurynnu Poccuiickoit demeparyu’, TPUHATON BCEHAPOTHBIM TOJI0COBA-
nueM 12 nexabps 1993 rona. B coorBerctBum co crarseil 8 Koncrurynuu B Poccuiickoit
@denepany NPU3HAIOTCS W 3aLIMIIAIOTCS PABHBIM 00pa3oM YacTHas, TOCYIapCTBEHHas,
MYHULUTIaTbHAs U WHBIe GopMbl coOcTBeHHOCTH. OOmMe 1 abCTpaKTHBIE HOPMBI CTAThH
8 xoHkpeTusupyer cTarbs 35 KOHCTUTYLMU, U3 MOJIOKEHUH KOTOPOIl clemyeT, 4To MpaBo
YaCTHOW COOCTBEHHOCTH OXPAHSETCS 3aKOHOM, M KKl BIIPaBe HMETh HMYIIECTBO B COO-
CTBEHHOCTH, BJIAJIETh, [T0JIb30BAThCS U PACTIOPSKATHCS UM KaK €TUHOJIIMYHO, TAK U COBMECT-
HO C IPYT'UMHU JIULAMU.

B Hacrosimee BpeMst pa3BUTOE MTPABOBOE FOCYAAPCTBO HEMBICIMMO 0€3 MPU3HAHUS U 3a-
IIMTHl MHCTUTYTA TpaBa coOcTBeHHOCTH. OHAKo B HCTOpHH Poccuu Tak ObLIO He BCerna.
IMocne Oxrsa0pbeKoit peBomtonuu 1917 roga ObUTH pa3pyLIeHb! IPUBLIYHbIE IPEICTaBICHUS
0 COOCTBEHHOCTH, U MX BO3BPALIEHHE CTAIO BO3MOKHBIM JIMIIB TTocie pacnana COBETCKOro
Coro3za.

B nacrosimee Bpems Poccuiickas @enepanys nepekuBacT CTaIUI0 TOTAIBHOTO pedop-
MHUPOBaHHUS 3aKOHOJATEIHCTBA, O0YCIOBICHHYIO PSAIOM OOBEKTUBHBIX IPHUYHMH, CPEIH KO-
TOPBIX, B YaCTHOCTH, MEPEXOJ] POCCUICKOTO 00IIeCcTBa K PIHOYHOI YKOHOMUKE, Pa3BUTHE
Ipa’kAaHCKOro 000poTa U IpaxJaHCKUX [IPaBOOTHOILICHUI. Bee nepeuncieHHoe mopoxaaeTr
HEOOXOIMMOCTD B JICTaJIbHOM YPEryIHPOBAHUH HE TOJIBKO OOIIMX MOJIOKEHHH, CBI3aHHBIX
C MPaBOM COOCTBEHHOCTH, HO M KOHKPETHBIX CIIOCOOOB €ro 3aIlInThI.

Heo0xonuMo 3aMeTUTh, YTO IPaBO COOCTBEHHOCTH OXPAHSETCsl HOPMaMU Pa3IMYHbIX OT-

paciieil npasa, B TOM YHCIIE ¥ TPAXKIaHCKO-IIPABOBBIMH CPEJICTBAMH, KOTOPBIE, B CBOIO OYe-

1 Koncrurynus Poccuiickoit deneparym ot 12 nexadps 1993 romga, CobpaHue 3aKOHOAATEIb-
ctBa Poccmiickoit @eneparmu. 26.01.2009 Ne4, Cr. 445.
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peab, MOKHO TMOAENUTH Ha BELIHO-TPABOBBIE M 00s3aTeIbCTBEHHO-TIpaBoBbIe. Eciu Bem-
HO-TIPaBOBBIC CPEACTBA HANpAaBICHBI HA 3alUTy IpaBa COOCTBEHHOCTH, BOCCTAHOBJIECHUE
U YCTpaHEHHE TPEISTCTBUI B OCYLICCTBICHUU BIIA/ICHUS, 1TOJIb30BAHUS U PACTIOPSIKCHHS
BEIbIO, A TAKXKE JIMKBUIALHUIO CIIOPOB OTHOCUTEIHEHO IPHHAIIEKHOCTH IIpaBa COOCTBEH-
HOCTH, 00s13aTeIIbCTBEHHO-TIPABOBEIE CPEICTBA OMOCPEIOBAHHO 3aIUINAIOT BEIIHBIEC ITPaBa
U JIOCTYITHBI CyObEKTaM BEIIHBIX [IPaB, KOTJa X TPUTA3aHUS OCHOBAHbBI HE HA BEIIHOM IIpa-
BE, @ HA MHOM CyOBCKTHBHOM IIpaBe’.

IMockonbKy M30paHHOW TEMOH SIBISIOTCS MMEHHO BEIHO-NIPABOBBEIE CIIOCOOBI 3aIIUTHI
npaBa COOCTBEHHOCTH, CIIEIyeT OTMETHUTh, YTO CYIIECTBYIOT Pa3IMYHbIC TOAXO/IbI K OHH-
MaHHIO KOHKPETHBIX crioco0oB. [l Oosiee MOJTHOTO aHalii3a BEUIHO-TPABOBBIX CIOCOOOB
3alUThI MTPpaBa cOOCTBEHHOCTH B Poccuiickoii depepannu MHOW BhIOpaH Oojiee MIMPOKUit
HOJIXOJ, BKJIIOUAIOLIN CIIeAy oMM IepeUeHb YKa3aHHbIX CIIOCOOOB!

— UCK 00 cTpeOOBaHNN UMYIIECTBA M3 Yy>KOTO HE3aKOHHOTO BJIAICHHS (BUHIUKALH-
OHHBIH HCK);

— HCK O 3alIUTe NpaBa COOCTBEHHOCTH OT HAPYIICHWH, HE CBA3aHHBIX C JIMIICHUEM
BJIaJIcHUs (HEraTOPHBIN UCK);

— HCK 0 3alllUTe TPaB BIIAICNbIIA, HE SBISIONIETOCS COOCTBEHHUKOM;

— HCK O MPU3HAHHUHU TpaBa COOCTBEHHOCTH MJIM MHOTO BEIIHOTO IPaBa;

— HCK O 3alllUTe CEPBUTYTA.

Janee Oyner moapoOHee pacCMOTPEH KaXK bl U3 YKa3aHHBIX CIIOCOOOB.

2. Uck 00 ncTpeO0oBaHNH HMYIIECTBA U3 YY’KOTO HE3AKOHHOTO
BJIaJIeHUSA

B cootBerctBuu co crareeit 301 I'pakmanckoro komekca Poccmiickoit ®@eneparin’® cob-
CTBCHHUK BIIpaBe UCTPEOOBATh CBOE MMYILECTBO U3 UyXKOI'0 HE3aKOHHOTO BianeHus. [loo-
skeHust cratbu 305 ['paxkaanckoro KoJeKkca pacipoCcTPaHsIoT AeUCTBHE HOPM, KaCAIOIIMXCSI
3aIUTHI IPaB COOCTBEHHMKA, U HA WHBIX 3aKOHHBIX (THTYJIBHBIX) BIIAJICIIBIIEB.

Hck yrpatuBmiero ¢axruiyeckoe BiajcHHE cOOCTBEHHHKa 00 MCTpeOOBaHMM B HaType
MIPUHAJISKALIETO eMy UMYIIECTBA OT HENPAaBOMEPHO BJIAJCIONIEr0 HECOOCTBEHHUKA Tpa-
JTUIMOHHO UMEHYETCs] BUH/IMKAIIMOHHBIM MCKOM, BUHJIUKAIIUEH, YTO SBJSETCS CIEICTBUEM
OTOXKIECTBIICHHUS YKA3aHHOTO MCKa C MCKOM pUMCKOro mpasa (vindicatio)*. Victopudecku

BHMHMKAIMOHHBIN MCK HOCHII TMPOLIECCyalIbHOEC HaMMeHOBaHue (rei vindicatio), periiaMeH-

2 A 1. Pynoksac, 10.K. Toncroi, pen., I pasxcoanckoe npaso 6 3 m. T. I, 7-e uzo., Mocksa 2009,
C. 550.

3 I'paxxmanckwuii kogeke Poccutickoit deneparnun (yacts nepsast) oT 30 HosOpst 1994 roma Ne51-
@3, Cobpanue 3axononarensctBa Poccuiickoii @enepanun. 05.12.1994 Ne32, Ct. 3301.

4 A . Pynoksac, 10.K. Toncroii, pen., I pasxcdanckoe npaso..., C. 551.
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THPOBAHHOE ITPABOM HOBEJCHUSI COOCTBEHHMKA MO PO3BICKY U BO3BPAILCHUIO CBOCH BEIIH,
OJIHAKO TMapaUIeNbHO Pa3BHBAIOCh W MaTEPUATBLHO-NIPABOBOE TOHATHE BUHIMKAIIMU KaK
TpeOOBaHNE HEBIAICIONICIO COOCTBCHHMKA K BJIAJICIONIEMY HECOOCTBEHHHKY O BO3BpAre
emy Beiu (restituere rem)’.

Wtak, Takum 00pa3oM, HCTIIOM B JaHHOM CIydae sIBIISIeTCS] COOCTBEHHUK WIJIM MHOH 3a-
KOHHBIH BIIaJiesiell; OTBETYMKOM — HE3aKOHHBIH BIIa/ieNiell, HA MOMEHT MpeNbsBIeHHs TPeOO-
BaHMs (paKTHUIECKHU BIaJCIOMINI BEIIbI0; 00BEKTOM BUHIUKALIMH MOXKET OBITH TOJIBKO HHIN-
BUJTyaJbHO-ONPeIeNIeHHAast Bellb, COXPAHMBIIAsCS B HATYpE.

Heo0XomuMo OTMETHTh, YTO BUHAUKAIIMOHHBIA UCK MOXKET OBITH YIOBICTBOPEH MPH Ha-
JIMYHUH CIEIYIOIIUX YCIOBHUIM:

— ©CIIM HCTeI CMOXKET JIOKa3aTh TOXKIESCTBO UCTPeOyeMOii BEIM U BELIH, paHee yTpa-
YEHHOU UM;

— ©CIIM Belllb COXPaHUIIach B HAType;

— ©CJIM UMYIIECTBO (haKTUIECKH BBIOBUIO U3 BIaJCHHs COOCTBEHHHKA.

B psifie ciyvaeB BUHIUIUPYEMOE UMYIIECTBO UCTPEOOBAHO OBITH HE MOXKET:

— B CIIy4ae eciM UCTPeOyIOTCs ICHBI'H, a TaKKe [IEHHbIe OyMard Ha MPeAbsIBUTENS OT
JOOPOCOBECTHOTO MPUOOPETATENS B CHITY IPSIMOTO YKa3aHMs 3aKoHa (IYHKT 3 CTAaThU
302 I'paxxnanckoro konekca Poccuiickoii denepanun);

— B Cllyyae, eciii JJ00pOCOBECTHBIN MpuoldpeTaresb BO3ME3IHO mpuodper ucrpedye-
MYIO Bellb, BEIOBIBIIYIO paHee U3 BIAJICHHS 110 BOJIe COOCTBEHHHKA.

Takum 00pa3oM, TOBOIS UTOTH BBIIIECKA3aHHOMY, MOYHO BBIIEITUTD PSAJl CIy4acB, IPU

KOTOPBIX UMYILIECTBO MOXKET OBITH HCTPEOOBAHO IO BUHANKALIMOHHOMY HCKY:
— y HeTOOPOCOBECTHOTO MPHOOpETaTes;
— Y 00pOCOBECTHOrO HpHOOpeTaTelst B CIydae, eCJIM OH OC3BO3ME3IIHO IMOJIYYHII
BEIllb, BRIOBIBIIYIO paHee U3 BIaJCHUS IOMUMO BOJIN COOCTBEHHHUKA;
— B JIIOOOM ciydae y mprHoOpeTarelis, MOJIyYHBIIEr0 UMYIIECTBO O€3B03ME3IHO, €CITU

TaKOC UMYIICCTBO OBLIO TIOJTYYCHO OT JiMlia, HC UMCIOIICTO IIpaBa Ha €ro OTYYXIACHHC.

3. Uck 00 ycTpaHeHUM HAPYLLIEHUI, He CBA3AHHBIX C JIUIIEHHEM
BJIaJIeHUSA (HEraTOPHbII UCK)

B cootBetcTBuH co cratheii 304 ['pasknaHckoro kogekca Poccuiickoit @enepanuu coOCTBEH-
HHK MOXKET TpeOOBaTh yCTPaHEHHMS BCIKHX HAPYLICHUH ero mpasa, XoTs Obl 3TH HApyLICHUS
1 He ObUTH COCAMHEHBI ¢ JIMIICHHEM BiaaeHus. TakuM 00pa3oM, HeraTOpHbIH MCK — 3TO UCK
00 yCTpaHCHHHU HApYLICHHIA, HE CBSI3aHHBIX C JIUIICHUEM BIIAJICHHSI, KOTOPBI MPEbIBISACT-

¢s1 COOCTBEHHHKOM B CUTyally, Korga OH HE JIMIICH BIIaJACHUA MPUHAMJICI)KAIUM €EMY WHAU-

5 U.b. Hosurkwit, U.C. Ileperepcknii, pen., Pumckoe uacmuoe npaso, yuebnux, Mocksa 2000,
C. 161.
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BHJIyaJIbHO-OTPEACTICHHBIM UMYIIIECTBOM, HO €r0 BIaJIHHE HAPYLIACTCS TPETHUM JIUIIOM,
B TO# MJIM MHOM Mepe MPEMATCTBYIONIMM COOCTBEHHUKY B TTOJI30BAHUH WA PACTIOPSKCHUH
JaHHOU Belibio®. JIaHHBINA UCK TAKKE OTOKICCTBIISICTCS ¢ OJHOMMEHHBIM HCKOM PHMCKOTO
npasa (actio negatoria)’.

B pumMckoM mpaBe HeTaTOpHBIN (OTPHUIIATENFHBIN) HCK MTPUHAIUICKA BIIJICIOMIeMy c0o0-
CTBCHHUKY M OBLJI HAIlPaBJICH MPOTHUB BCAKHX CEPHE3HBIX M PEAJbHBIX MOCATATENILCTB Ha
€ro COOCTBEHHOCTh B BHJIC TIPUCBOCHHUSI TIpaBa CEPBUTYTHOTO HJIM CXOIHOTO IMOJIb30BaHMUS,
COOCTBEHHHK OTPHIIAJ 38 OTBETUYHKOM MOA0OHOE MPaBo®.

Oco00 cieyeT OTMETUTh, YTO B HACTOSIIEE BPEMsI 3aKOHOAATEIILHO YCTAHOBJICHO, YTO Ha
oJI00HOE TPeOOBaHNE UCKOBAsI IABHOCTh HE PACIIPOCTPAHSCTCS, YTO 3aKPEIJICHO B CTAaThe
208 I'pasxkmanckoro komekca Poccuiickoit @epeparuu. MicTiiom B JTaHHOM ciiydae MOXKET BBI-
CTyHarh COOCTBEHHHMK WMJIM MHOW 3aKOHHBIA (THTYJIBHBINA) BIIaJICNCL; OTBETYUKOM — JIMIIO,
HE3aKOHHO HapylIarollee MpaBo COOCTBEHHOCTH MCTIA; 2 OOBEKTOM HEraTOPHOTO HCKa SB-

JIICTCA YCTPAaHECHUE COOTBECTCTBYIOLICTO HAPYIICHU .

4. Uck o0 3amuTe Mpas BJIa/1eJIbIIa, HE SIBJISIIOLIEroCcst
COOCTBEHHUKOM

Kaxk 6bLTO OTMEUEHO paHee, B COOTBETCTBUH C TIOJIOKEHHIME cTaTbu 305 I'pak1aHCKOTO KO-
nexca Poccuiickoil @enepanuy npaBoM Ha NPEABSIBICHUE BUHIUKALOHHOTO U HETATOPHO-
O MCKa 00J1aIafoT TAKKE JINIA, XOTS ¥ He SABJIAIOMNeCs COOCTBEHHUKAMU, HO YIIPAaBOMOUYEH-
HBIE Ha BIIAJICHUE B CHITY 00JIaJaHUsI MHBIM BEIIHBIM TIPaBOM, JINOO 110 APYTOMY OCHOBAHHIO,
[PELyCMOTPEHHOMY 3aKOHOM HIIH JIOTOBOPOM’.

[MTockonpKy 10pUAMYECKOE OCHOBaHHUE, JAolIee JIMIY IPaBOMOYHE Ha BIaJCHUE BEIIBIO,
Ha3bIBACTCSI TUTYJIOM BIIJICHUS, CAMO TIPABOMEPHOE BIIa/IeHHE HECOOCTBEHHUKA HA3bIBACTCS
THTYJIBHBIM BJIa/ICHHEM, O YeM TaKk)Ke TOBOPHIIOCH panee'’.

Heo0XonuMo OTMETHTb, YTO B HayKe CYIIECTBYET HECKOJIBKO TOUEK 3PEHUSI OTHOCUTENb-
HO TIPUPOJBI UCKOB O 3aIllUTe TIPaB BIaAeNbla, He SBISIOMETOcs cOOCTBEHHUKOM. PaHee,
aHaJIM3UPYsl BUHIUKALMOHHBIC U HEraTOpHbIE UCKU U TOBOPs O (hurype ucTua, s roBOpHIIa
1 O TUTYJIBHBIX BIIQJICNIBIAX, OJHAKO CYLIECTBYET TOUKA 3PEHHUS, COIIACHO KOTOPOM HMCKH

TUTYJIBHBIX BJIAJACIIBICB O 3allIUTE ITpaBa COOCTBEHHOCTH CIIEOYCT ONPEACIIUTD B OTACIIbBHYIO

Ipymiy.

6 A.J. Pynoksac, 10.K. Toncroit, pen., / pasxcoanckoe npaso..., C. 558.
7 A 1. Pynoxksac, 0.K. Toncroit, pen., I pascoanckoe npaso..., C. 558.
8 U.b. Hosuukwuii, U.C. Tleperepckuii, pen., Pumckoe uacmnoe npaso..., C. 164.
9 A.l. Pynoksac, 0.K. Toncroii, pen., I pasxcoanckoe npaso..., C. 560.
10 A.A. Pynmoksac, 10.K. Toncroii, pen., I pasxcdarckoe npaso..., C. 560.



Bewno-npasosuie cnocobwi ... | 331

5. Uck 0 npu3HAHMHU NTPaBa COOCTBEHHOCTH MJIM MHOTO BEHIHOTO
npasa

Crarbs 12 I'paxknanckoro konekca Poccuiickoit denepaiinu CoAEpKUT MepeveHb Croco00B
3aIIUTHI TPKIAHCKUX TpaB. TakuM 00pa3oM, 3aKOHOIATENh 3aKPETTII BO3MOXKHOCTD 3allly-
ThI TPXKJIAHCKHX TIPaB TaKkKe MyTeM IpU3HaHUs npaBa. Tem He MeHee, riaBa 20 [paxnaH-
CKOTO KOZIEKCa, TOCBSIIICHHAs 3aIIUTe MpaBa COOCTBEHHOCTH, HE CONCPKUT YHOMHUHAHUM
0 TaKOM CII0CcO0e 3aIUThI BEITHBIX MPaB, KaK MCK O MPU3HAHUH, YTO OOBSICHAETCS Crienudu-
KOW MCKa O MPU3HAHHUH, TOCKOJIbKY MPEJAMETOM TAKOTO UCKA SBIISICTCS TOJIBKO KOHCTATAIUS
(bakra npuHAUISKHOCTH TIpaBa Apyromy Jjuiy''. VIcTioM B JaHHOM citydae OyaeT SBISIThCS
COOCTBEHHHK HJIM TUTYJIBHBIN BIIQJIENEI]; OTBETIMKOM — JIMIO, HE CBA3aHHOE C MCTIIOM Ka-
KHMHU-JTUO0 OTHOCHUTEIILHBIMH ITPABOOTHOILICHHUSIMH, HE NPHU3HAIOLIECE WM OTPHULIAONIEe 3a

HCTHOM IIPpaBO HAa UMYIIECTBO.

6. Uck o 3amure cepBUTYyTA

ITyskr 1 cratbu 216 Bewnvle npasa nuy, He asisiowuxca cobcmeenHukamu I'paxx1aHCKOro
kojiekca Poccuiickoii denepaiiy yKasbIBaeT, UTO BEIIHBIM MPaBaMU Hapsiy C MPaBoM co0-
CTBEHHOCTHU TaKXKe SBJISIIOTCSA M CEPBUTYTHI. IIyHKT 4 TOI e CTaTh ITIACUT, YTO BEIIHbIC
IpaBa JIMIa, HE SBJIAIOUIETOCs COOCTBCHHUKOM, 3AlUIIAIOTCA OT UX HAPYLICHHUS JIIOOBIM
JIMIIOM B TIOpsAKe, mpeaycMoTpeHHoM ctatheil 305 ['paxmanckoro komekca Poccuiickoit
denepanuu.

[Tpu oOparieHnn K TEKCTy yKa3aHHOW CTaThbd MOXKHO CJIeJIaTh BBIBOJ, O TOM, YTO 3aKOHOM
rapaHTUPOBAHA 3aIIMTa ITPaB JIMIA, XOTS M HE SBISIOMIET0Cs COOCTBEHHUKOM, HO BIIaJICIOLIIe-
r'0 UMYILIECTBOM Ha OCHOBAHMHM 3aKOHA WITH 10roBopa. OHAKO B IUBUIIMCTHYECKOW TOKTPUHE
CYOBEKT CEpBUTYTA CUUTACTCS UMEIOIIUM ITPABOMOYHE OTPAHUYCHHOTO MOJIb30BAHUs, HO HE
BJIAJICHHS, a TIOTOMY B PHMCKOM IIpaBe ISl MPETOCTABICHUS CyObEKTy CEpPBUTYTA 3aIUTHI
TIPUILIOCH MPUOETHYTh K KOHCTPYKLUHU KAk Ovl 61adeHuss npasom (juris quasi possessio),
KOT/a 1101 0ObEKTOM BJIaJICHUS IOHUMAOTCS HE BEIIIH, a IPABO Kak Oecmenechas seuyn'?.

Hcxons u3 91010, B COBPEMEHHON HayKe CYIIECTBYET HECKOJIBKO TOYEK 3PEHUs OTHOCH-
TEJIBbHO yKa3aHHOU mpobneMbl. CyliecTByeT TpaauLMOHHAs TOYKa 3PEHHsI, COIIACHO KOTO-
pO¥i CepBUTYT MPENOCTABIISICT JIUILY HE MPABO BJIAJCHHSA, a IIPABO OIPAHUYCHHOTO I0JIb30-
BaHMS; M TOYKA 3PEHUS], COIIACHO KOTOPOM, IMMOCKOJIBKY B CHIIy IPHPOXBI CepBUTYTa (ak-
THYECKUM BIIAJIENIbIIEM CyOBEeKTa Ha3BaTh HEINb3sl, HEOOXOIMMO TOBOPUTH O FOPHIMYECKON
(uKIMK IPU3HAHUS €T0 BIIA/ICIBLIEM B LIEJISX 3AIIUTHI €ro 1paB B ropsijike crarbu 305 Ipax-

JmaHckoro koznekca Poccuiickoit @eneparyn.

11 A.[. Pynoksac, 10.K. Toncroii, pen., I pasxcoanckoe npaso..., C. 563.
12 A. . Pynoksac, 10.K. Toncroii, pen., I pasxcoanckoe npaso..., C. 565.
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7. 3axkiaouenue

Heo6xomumo 3aMeTUTh, YTO YPE3BbIYAHO BXKHO HE TOJBKO MPU3HAHKE TIpaBa COOCTBEHHO-
CTH, HO W 3aKOHOJATEIbHOE 3aKPEIUICHNE Pa3IMYHBIX CIIOCOOOB €ro 3alIUThHI, OTBEYAIOLINX
TpeOOBaHMSIM COBPEMEHHOTO CTPEMHTEIIFHO Pa3BHBAIOLIETOCS IpaskaaHcKoro obopora. 13-
OpaHue Hanbosiee MUPOKOTo MOAX0/a K IIOHMMAHHIO BEIIHO-TIPABOBBIX CIIOCOOOB 3alUTHI
rpaBa coocTBeHHOCTH B Poccuiickori deepalini mo3BossieT BBISBUTH Psil 0COOCHHOCTEH.
[pexxae Bcero, cienyeT oOpaTUTh BHUMAHHE Ha OOMIME Pa3IUMYHBIX TOYEK 3PEHUS OT-
HOCHTEIILHO MPAaBOBOW MPHPOABI TEX MM MHBIX CIIOCOOOB 3alIHUTHI IpaBa COOCTBEHHOCTH.
ITomuMo 3TOTO, HEOOXOIMMO OTMETHUTB, YTO TaK JK€, KaK MPaBO COOCTBEHHOCTH SIBIISIETCS
JPEBHEHIINM U BOXHEHIIIM MPABOM, TaK M CIIOCOOBI €ro 3alUThl HACYUTHIBAIOT MHOTOBE-
KOBYIO UCTOpHIO. TaK, K IpUMEpY, 3HAKOMbIE COBPEMEHHBIM IPAaBOBBIM CHCTEMaM BUHJIMKa-

LMOHHBIE M HEraTOPHBIE UCKH OEpyT CBOE HAayaslo U3 PUMCKOTO ITpaBa.

Buorpaduyeckasi annorauus:
Kcenust Peickuna — Cankr-IleTepOyprckuil rocynapCcTBEHHBIH YHUBEPCHUTET, IOpHIHYE-
ckuil paxynprer. HayuHble HHTEPECHI: TPaXIaHCKOE MPABO, MPEANPHHUMATEIBECKOE MIPaBo,

0OaHKpOTCTBO.

SUMMARY
Property rights protection system in the Russian Federation

The aim of the study is to evaluate the property rights protection system in the civil law system

of the Russian Federation. The author present the law instruments that owner and possessor are

entitled to.

Kevyworbps: protection of property rights, owner, possessor, civil law



Kpuctuna CEMEHOBUY

IIpo6s1eMBbI yroJI0BHO-IPABOBOI OTBETCTBEHHOCTH 32
HE3aKOHHOeE MOoTpeld/ieHHe JIeKTPUIECKOl IHEPTrun

HeneranmpHoe 3HEpromoTpedieHne Kak co CTOPOHBI OBITOBBIX IMMOTpEeOHTENeH, TaK U BIIACT-
HBIX IYOINYHBIX CYOBEKTOB, SIBISIETCSI OJHOM M3 MPEANOCHIIOK, 3aMeUIAIONIeil pa3BUTHE
YeJI0BEYECTBA, YBEINUCHNE OOIEMHPOBOTO OJaroCOCTOSIHUS, MOBBIICHHS YPOBHS KHU3HU
Ka)XJI0T0 MHIUBHIA. D(PPEKTUBHOMY MPOTUBOICHCTBHIO MPETATCTBYET OTCYTCTBUE SIHHO-
o0pasus B 00IeMUPOBOI NPAKTUKE IPU KBATU(UKALUU TOJOOHOr0 pojia NPECTYIHBIX HO-
csraTenbcTB. YTO BO MHOTOM BBI3BAHO XOTh M YCTOSIBIIMMHMCS, U ITPUBBIYHBIMU, HO BCE XKe
DI00QJIBHO YCTapEeBIIMMHE B3IVISIIAMHU Ha IPEMET XUISHHUS HCKITIOUNTEIbHO Kak Ha MaTepH-
aJIbHBIH 00BbEKT. CoIIacoBaHKE €AMHOM MEXIOCYJapCTBEHHOH MOIUTUKU B 60pbOE ¢ IIpaBo-
HapyIICHUSMH B 00JIaCTH HE3aKOHHOTO SHEPronoTpeOIeHNs IBIIeTCsS HEOOXOAMMBIM YCIIO-

BHUEM ,HaJ'ILHGfIIIICl"O O6HIGCTBCHH01"O mnporpecca.

1. OTBeTCTBEHHOCTD, MPEAYCMOTPEHHASI POCCHIICKUM
3aKO0HOJATE1eM, B 00/1aCTH HeJ1erajJibHOr0 YJHepPronoTpedaeHus

CeromHsl 3eMHO IIap OmMyTaH HE(TEIPOBOAAMH, Ta30MPOBOAAMH, JTHHHUSAMHU SJICKTPOIIC-
penad Kak KpPy>KEBOM, II0 KOTOPOMY B OECKOHEUHOM IIOTOKE CTPEMUTCS SHEPIHsi, CIIOBHO
ITpomereii, napyromas JI01AM CBET, TEIJIO, BOLY, IPUBOAAILAS B IBUKEHHUE 3aBOJIbI, II0€31a,
CaMoJIeThl U MHOTO€ JIpyroe, 6e3 4ero COBpeMeHHas 4eI0BeYeCKasl )KU3Hb [IPEACTABIAETCS
HeMbIcIuMOH. Hay4uHo-TexHUueCcKuii mporpecc, Bo3001alaBIINii Ha/l YEJI0BEYECTBOM B Ce-
peanHe IBaILUaTOTO CTONETHs, JUKTYeT MOCTOSHHBIN pocT moTpebneHus sHepruu. Obmee
roJoBO€ NOTPEOICHUE UCTOYHUKOB SHEPIUU B MUPE HAXOAUTCS HA YpoBHE 14 Munnuapnos

TOHH B IEPECUYECTE Ha YyCIOBHOEC TOILJIMBO'. O'JCBPI)IHO, qTo 3H€pFOHOTp€6ﬂeHI/I€ ABJISICTCA

1 Jlanuble npuBeieHbl B cooTBeTCTBUM ¢ Pacnopsbkenuem [IpaBurenscrBa PO ot 2008-11-17
Ne 1662-p O KoHnenuu J0IT0CpOYHOTO COIMATBHO-?KOHOMUYECKOTO pa3BUTHs Poccuiickoit
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OIHUM M3 KIIIOYEBBIX BONPOCOB Pa3BUTHUs LHMBHIM3ALUH, OJHAKO C POCTOM IOTPEOICHHS
YBEJIMYHMBACTCS U pa3MaxX HE3aKOHHBIX MOCSATATENBCTB B 3TOI 001IacTH.

Hecmotpst Ha TO, 4TO 3a HapyllEHHE YCTAHOBJICHHBIX IMPABUJ MOTPEOJICHHUST SHEPIUU
YCTaHOBJIEHBI I'PaXkIaHCKO-IIPaBOBasl, aJAMUHUCTPATHUBHAS 1 yTOJIOBHAs OTBETCTBEHHOCTH,
yiepO OT ASUCTBHI sHepeosopos B MaciTabax Poccuiickoit denepaliiu, IBISIONICHCS MU-
POBBIM JIUIEPOM T10 JOObIUE UCTOYHUKOB M BBIPAOOTKE SHEPTUH, HCUUCIIACTCS MIJUIMAp/a-
MH pyOneid. 1 takoe HeneranbHoe MoTpedieHne HAHOCHT BO MHOTOM HH € YeM HECOU3MEPH-
MBIH yniepd Kak pOCCUHCKOM SKOHOMUKE, TaK 1 MHPOBOMY COOOIIECTBY B IEJIOM.

Poccuiickoe rpaxaHcKoe 3aKOHOATENILCTBO MpeycMaTpuBaeT mTpadHbie, KOMIICHCA-
LIMOHHBIE MEPBI, a TAKIKE MEPb! ONIEPATUBHOIO BO3JEHCTBUS, BhIPAYKAIOIIUECS B OTpaHUYe-
HUH JTHOO MOJTHOM MpPEKPaIleHUH MONAYH SHEPTUH IMOTPEOUTEISIM, HAPYIIUBILIM ITPaBUIIa
ux norpebienus. Hanpumep, B cooTBeTCTBHHU ¢ yTBEepKACHHBIM [TocTanornenuem IlpaBu-
tesbeTBa Nel ot 05.01.1998

TTopsiakoM mpeKparieHust WM OrpaHuYCHUs MOJa41 EKTPUUYECKON IHEPTrUH
¥ ra3a OpraHu3alusIM-TIOTPEOUTEISIM TP HEOIlIaTe MOAAHHBIX UM (HCHOJIB30-
BaHHbBIX UMH) TOIUIMBHO-3HEPTETHUYECKUX PECYPCOB, MPH 3aIePIKKE IIaTexKen

CBCPX YCTAaHOBJICHHBIX CPOKOB,

9HEProcHa0KaloIIasi OpraHn3alys BIPaBe BBECTH OrPaHUUCHUE TIOAYX SHEPTHH 10 YPOBHS
aBapuitHO# OPOHU, TO €CTh 00ECIEUNTh HAPYIIUTEIIO JIUIITL MUHIMAJIBHBIA PACcX0/l SHEPTHH,
HEOOXOIMMBIH IS MOAAEPKaHUS IPEANPUsITHEM O€30IIaCHOTO [UIS IEPCOHAlIa U OKPYXKalo-
mIei cpebl COCTOSIHUS € TIOTHOCTHIO OCTaHOBJICHHBIM TEXHOJIOTHYECKHAM IpoueccoM. Eciu
K€ 10 UCTEUCHUH TIATH THEH ¢ MOMEHTA BBEJICHHUS TAKOTO OIPaHHUYCHUS TTOTPeOUTENIeM He
Oyzer moramieHa 00pa30BaBIIAsCS 33JJOJDKCHHOCTb, TO SHEPrOCHAOKAIOIAs OpraHU3alHs
BIIPABE MMOJHOCTHIO PEKPATHUTD T10/[ady SHEPIHHU>.

I'pasicoarncko-npagosas 0omeemcmeenHoCb COCOUM 8 OCHOBHOM 8 UCNONHEeHUU (npag-
0a, npuHyOUmenIbHOM) nPAGOHAPYUUMeNeM paHee He UCNOTHEHHOU 000POBOIbHO O3HUKULEN
vy nez2o obsizannocmu®. Tlpu cOBepUICHUH AEHCTBUI, BBIXOMAIINX 32 PAMKH HEHCIIOIHCHUSI
JIOTOBOPHBIX 00513aTEIbCTB, TPABOHAPYIIUTENb MOAISHKHUT MPUBICUCHHUIO K aIMHHUCTPATHB-
HOI MM YTOJIOBHOM OTBETCTBEHHOCTH.

Poccuiickum  Komekcom 00 AnmuHucTpaTuBHBIX —mpaBoHapymernusx® (Code of
Administrative Offences of the Russian Federation) Ne 195-®3 or 30.12.2001 cratbeii 7.19

Oenepanuu Ha nepuox 10 2020 roga / Cobpanue 3akoHonarenbctea PO. 2008-11-24, Ne 47,
Cr. 5489.

2 Cobpanue 3akoHonarensctsa PO. 1998-01-12 Ne 2, Cr. 262.

3 C.H. bparycs, fOpuduueckas omeemcmeeHHOCMb U 3aKOHHOCMb (oyepk meopuu), Mockpa
2001, C. 6.

4 Cobpanue 3akononarensctsa PD. 2002-01-07 Ne 1 (4. 1), Cr. 1.
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IIPELyCMOTPEHA OTBETCTBEHHOCTH 32 CAMOBOJIFHOE MTOAKIIOYEHHE M HCIIONb30BaHHUE JJIEK-
TPHYECKOH, TEIJIOBOM SHEPTUH, HeTH WK ra3a. [ umoTe3a cTaTh BeChMa IIACTHYHA, YTO
MI03BOJISIET MPABONPUMEHUTEITIO IPUOEraTh K HEll B J1IF000M YI00HOM cilydae, HO MPEeayCcMo-
TPEHHAs €10 CAHKIMS, BBIPKAIOIIASICS B HE3HAUNTENBHBIX IEHEKHBIX B3BICKAHUSX, HE MO-
3BOJISIET aIMHHUCTPATUBHON OTBETCTBEHHOCTH CITYXKHUTHb d(P(PEKTHBHBIM METOIOM OOPHOBI
C pactpoCTpaHUBIIUMHUCS B PD HE3aKOHHBIMH MOCATATEILCTBAMH.

Tax, B [Ipumopckom kpae exxemecsunsie norepu OAO Janvonepeo 0T HEXETATBHOTO TI0-

TpeOIeHHSI IMEKTPOIHEPTUN COCTABISIOT 30 MIJUTHOHOB pyOIeii.

B Mockse u I[TonMOCKOBbE YOBITKH H3MEPSIFOTCS YXKE ACCITKAMH MHILIHO-
HOB JOJUTapoB. B VYIbsIHOBCKO#M 00IacTH CHTyamusi MPOCTO KaTacTpoduue-
CKasg — He3akoHHO norpebisercs 10 30 mpoLeHTOB Bcel BblpabaThiBacMOM

AIIEKTPOIHEPTHI.

ITpoTHBONpaBHBIE ACHCTBHUS MPU MOTPEOICHUN YHEPTHUHU CTalu B Poccuu oqHUME U3 Hau-
6osee pacmpoCTpaHEHHBIX, MACCOBBIX COIMANBHBIX siBIeHUA. HO yromoBHbIe aena, 3Ha9u-
TeNbHAs YaCTh KOTOPBIX MPEKPAIAeTcs 110 PA3INIHBIM OCHOBAHUAM Ha CTAIMU TIPEIBApPH-
TEJILHOTO pacciieoBaHus, Bo30yxaatorcs mmib B 40% ciydaes.

JIyist paBOOXPAaHUTENLHBIX OPTaHOB XapaKTEPHO OTCYTCTBHE €AWHOTO MHEHHUS B BOIIPO-
cax KBaJH()UKAIMK TPECTYITHBIX TTOCATAaTENbCTB, HATPABIECHHBIX Ha OTIENbHBIE BUJIBI HC-
TOYHHKOB YHEPTHH, U3 Y€T0 BBITEKAIOT U 3HAYUTEIbHBIE TIPOIECCYABHbIE CIIOKHOCTH, CBOM-

CTBEHHBIC JJI TAHHOMN KaTeropuu aei.

1.1 Kpanudukanust NpecTyNHbIX NOCATaTeIbCTB B 00/1aCTH YHEPronoTpedaeHust

VYronoBueiM komekcom P®¢ (Criminal Code of the Russian Federation) Ne 63-®3 ot
13.06.1996 nmpemycmoTpeHa MOBEHIIEHHAsT YTOJIOBHAs OTBETCTBEHHOCTH 33 KPaxKy, COBEp-
LICHHYIO U3 XpaHWINILNA, K KOTOPOMY B POCCHHCKOM 3aKOHOAATENbCTBE NPUPABHUBAIOTCS,
B TOM 4HCIIe, HeTENPOBOABI, HEDTEITPOLYKTOIPOBOIBI, FA30IPOBOABL. JTO MPERONpeaeIe-
HO TeM, 4T0 He()Th, a3 M MPOAYKTHl UX MepepabOTKH OTHECEHbI POCCHUICKUM 3aKOHOIATe-
JIEM K UMYILIECTBY, CHOCOOHOMY BBICTYNAaTh B KadecTBe Ipeamera xumieHus. Ilo naHHbIM
MectHoro Upkyrckoro m3nanust Cubupckutl sHepeemux B pkyTckoii obnacty 3a 4 roza 1 9
MecsieB ObUTO BBISBIEHO 227 MOCATATENbCTB HA MarkucTpaitbHble TpyOonpoBoabl. Tombko
3a nepBsble mecTh MecsueB 2012 rona — 11 u3 130 Bpe3ok, 3ahUKCUPOBAHHBIX 10 CUCTEME

oreparopa MaruCTpalbHBIX TPyOOIPOBOAOB TpancHedmu’.

5 O. Bragumuposa, DnekrposHeprus OecriatHoil He ObiBaeT [online]. ApryMeHTsI U (aKThl —
Cembs razet st Beel cembu [octym: 2013-10-28]. Hocrynusr Ha: <http://gazeta.aif.ru/ /
online/nordwest/1325/62>.

6 Cobpanue 3axoHonarenscta PO. 1996-06-17 Ne 25, Ct. 2954.

7 M. Hukymeesa, He¢pmsanas auxopaoxa, Cubupckuii saeprerux 10/2012, C.10.
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TeopeTnyecky Kpaxa TEIIOBOM SHEPTHUH, TPAHCIIOPTUPYEMOH 110 TPYOOTIPOBOIAM, TOXKE
BJIEYET 3a cOOOH MOBBHIIICHHYIO YTOJIOBHYIO OTBETCTBEHHOCTH, HO MOAOOHBIC XUIIEHUS HA
MPaKTUKE BCTPEUAIOTCS PEIIKO.

3HAUUTENBHBIN YIIEepO PHIHKY YHEPIreTHUECKUX PECYPCOB HAHOCHT, OyTydH MPaKTHIECKH
Oe3HaKa3aHHbBIM, HE3aKOHHOE TIOTpeOIeHNe dIeKTpruecKoll sHeprun. HereraapHoe moTpe-
OJIeHUE IICKTPUYECKOM HEPTHH Ha JICHE)KHYI0 CyMMY B pa3Mepe, KOTOPbIi He MpU3HaeTCs
KPYITHBIM JIJISI 1IeJIeH YTOJIOBHOTO 3aKOHOJATENILCTBA, TO eCcTh 10 250 Thicsu pyOnei, Bie-
4eT 3a co0OH MpUBJICYCHNE HAPYIIUTEN K aJJMUHUCTPATUBHON OTBETCTBEHHOCTH. OTHAKO
a/IMUHHCTPATHBHYIO OTBETCTBEHHOCTh, KaK YK€ YIIOMHHAJIOCh paHee, B CHIIy HPEayCMO-
TPEHHBIX HE3HAUUTENBHBIX JEHEKHBIX CAaHKIWH, HENb3s MpHU3HATh P (EKTHBHBIM HHCTPY-
MEHTOM MPOTUBOACHCTBHS HAPYIICHUSM B 00JIaCTH MOTPEOICHHS YIEKTPUIECKOI SHEPTHH.
IIpaBooxpaHUTENbHBIE OpPraHbl B MONBITKAX MPUBJICYb HAPYIIMTENICH K YrOJIOBHOH OTBET-
CTBEHHOCTH HATaJKHBAIOTCS HAa HEOCTOPOXKHO CO3AAHHBIE 3aKOHOIATENIeM IPEISITCTBH,
HE TO3BOJIIONINE KBATU(HIMPOBATh COOTBETCTBYIOUINE JESHHS, KaK XHUIICHHE JJIEKTPO-
SHEpPruu. DTU NPENSATCTBUS BBITEKAIOT U3 YCTAPEBUIMX BO33PEHHUN Ha MPEIMET XHUIICHUS.
Krnaccnyeckast KOHUCTIINS el eCcmEeHHOl COOCME8EHHOCIU, KOTOPOH CIIeyeT POCCUUCKUIT
3aKOHOJATelIb, TIPeJIaracT PacCMaTpPUBaTh MPEAMET XHUIICHHUS C TPEX CTOPOH: SKOHOMHYE-

CKOM, IOpUINYECKON U (PU3NUECKOIL.

C 9KOHOMHUYECKOH CTOPOHBI TIPEMETOM XHIIEHHUS MOTYT OBITH TOJIBKO TAKHE TIPS/
METBI, KOTOPbIC 00718 JaF0T 3KOHOMHUYCCKUM CBOWCTBOM CTOMMOCTH.

C 1opuANYecKOi e CTOPOHBI UMYIIECTBO KaK MPeAMET XUIIEHHS T0JKHO OBITh: a)
00BEKTOM BEIIHOTO MMPaBa, 0) HE U3BSITHIM M3 CBOOOIHOTO TPAXKIAHCKOTO 000poTa,
U B) 4y>KUM JIJI1 BAHOBHOTO.

Co cTopoHBI pU3NUECKON UMYIIECTBO KaK MPEIMET XHIICHHsS JODKHO OBITh Be-
[IECTBEHHBIM (TEJIECHBIM) IPEAMETOM MaTePHAIbHOTO, BHEIIHETO 110 OTHOIIEHHIO
K YEJIOBEKY MHpa, JOCTYIHBIM OJlarofapsi CBOCi MaTepHaibHOU CyOCTaHIIMN 1yB-

CTBEHHOMY BOCHPHSATHIO®.

Ecnu npu xapakTepuCTHKE NpeIMeTa MPECTyIHOrO MOCSIrareilbcTBa HE BOSHHUKAET He-
00XOIMMOH COBOKYITHOCTH IPH3HAKOB, TO U MPEIMETOM XHIIEHUS ¢ TOYKH 3PCHHUS 3aKOHA
OH OBITh He MOXeT. Poccuiickuil 3aKoHOIaTENh OMYyCKaeT TOT (PAKT, 9TO B SKOHOMHUIECKOM
000poTe U COOCTBEHHOCTH CErOJHs HaXOMAATCS KaK MarepualibHble CyOCTaHIMH, TaK U He-
MaTepHaIbHbIE IEHHOCTH, HAaIlpUMep, o0mmpHast HHOpManus SJKOHOMHUYECKOTO XapaKkTepa,
MMEIoIasi CTOMMOCTHBIE TOKa3aTeld. A 3HEprust — 3TO He TpaBO U HE Belllb. JTO caMo-

CTOSITENIBHBIN 00BEKT IMpaBOBOT'O PEryaInpoBaHusd, Hpe[[CTaBJ'ISIIOIlIHfI, C (byHZ[aMeHTaJ'H;HOﬁ

8 AWM. boitnos, lIpecmynnenus npomus cobcmseennocmu, Cankr IlerepOypr.: FOpun. meHTp
TIpecc 2002, C.193.
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TOUKH 3PEHUS UHME2PAL OBUINCEHUSL (MO eCb COXPAHSIOWYIOCS NPU OBUIICEHUU BETUUUHY)°.
SIBnstroIMiics BeCbMa BOCTPEOOBAHHBIM MPEIMETOM MPECTYIHBIX MOCATarenbeTB. [1o naH-
HbeIM punuana OAO MPCK Cesepo-3anada APXOHEPI O tonbsko 3a 5 mecayes 2013 2ooa
CReYUuanucmamu cemegoll KOMnaHuy cocmasieHo 469 axmoe HenecanibHo2o nompeoieHus
anexkmposnepauu na 4 muinuona 452 moicsiuu KBm-u, KOmopuix x6amuio 6bl Ha Mecsiy JJ1eK-
mpocrabcenust 20pooa, ¢ naceinenuem okono 20 moicsiu uenosex'.

Ha npuiaBkax pOCCHICKHX KHMKHBIX Mara3iHOB MOXKHO HAHTH MOCOOUS [UIsl JINIL, XKe-
NAOIMUX OeCIUIaTHO MOTPEOISATh AIeKTprdYecTBO. [Ipemtaraerest Goiee cra CrocoboB no-
Xumump IEKTPUIECTBO: OT HAOPACHIBAHUS IIHYPOB Ha JIMHUH JICKTPOIIEpe/ad, 110 ycosep-

weHcmearus l'IpI/I60pOB yde€ra, npeanojgararonmx uX aBTOMaTuI€CKOC OTKIIFOYCHUEC.

MHorue rpax/aHe HOKa elle )UBYT 0 NpUHLMIY: [ ocyoapcmeo 6ozamoe, ne 0be-
OHeem. A TIOCKOJIBKY 3JIEKTPHUYECTBO - 3TO CYOCTAHIUS, MOXKHO M YKPAcTb. Y HHUX

9TO BOPOBCTBOM HE cuuTaeTcs'!.

HezakoHnHoe moTpeOieHre 3IeKTPOIHEPTUH JIMIIb B pa3Mepax, MpeBbiiaonmx 250 Tbi-
csia pyOneid, kBanudunupyertcs mo crarbe 165 Yromoeroro konekca PO(Criminal Code of
the Russian Federation), kak NpUYMHEHHE UMYLIECTBEHHOIO yiepOa COOCTBEHHUKY WU
MHOMY BIaJeblly MMYIIECTBa IMyTeM OOMaHa WM 3JI0yNoTpeOneHus aoBepHeM. Takne
KaTeropuy Kak OOMaH WJIM 3JI0yHOTpeOlieHHue NOBEpUeM MPUMEHUTENHFHO K HEe3aKOHHO-
My NOTPEOJICHHIO NECKTPUYCCKON SHEPIUH PAcCMATPHBAIOTCS B MPOIECCEe KBATH(PHKAINH
npeaenbHo mupoko. [IpectyruieHue, kpanuduiupyemoe 1o cratbe 165 npeamnosaraer, 4to
BUHOBHBII 000TaIaeTCs 32 CYET HEMPABOMEPHOTO YAEPKaHUs y ceOsl TOro HMyIIEeCTBa, KO-
TOPOE JOJDKHO OBLIO OB HOCTYHHTh B COOCTBEHHOCTH WIIM BJIaJCHUC MOTEPIICBIICTO U TEM
CaMbIM TOMOJHUTH €ro UMYIIeCTBeHHbIH poHx. OnHako 00 oOMaHe ceTeBOW OpraHU3aIH

IpU HE3AKOHHOM HOTpe6J’I6HI/II/I DJICKTPOSHEPTUHU MOXKXHO 'OBOPUTH JIMIIB YCIIOBHO.

1.2 DHepreTuyeckuii pecypc

Bo MHOrOM HempeonoNMMble TPETSTCTBUS MPU MPHUBICUYSHNN K OTBETCTBEHHOCTH 3a Oec-
KOHEYHO COBEpIIaeMbIe IIPAaBOHAPYIICHHUS B 00IACTH MOTPEOICHHS AIICKTPOIHEPTUN BbI3Ba-
HBI HE TOJIBKO HE OTBEYAIOIINM COBPEMEHHBIM COLIHATLHBIM NOTPEOHOCTSAM TPaAULMOHHBIM
MIPE/ICTaBICHHEM O MpenMeTe XHUIICHUs] Kak 00 MCKIIOYHTENLHO MaTepUAbHOM OOBEKTe,

HO ¥ 3aKOHOJIATEIbHO HEOOOCHOBAHHBIM OTKa30M OT NpU3HaAHUA I uenen YT'OJIOBHOTI'O 3a-

9 A M. Ilpoxopos, borvuoil snyuxroneduueckuii crosaps, Mocksa 1999, C. 1406.

10 A. Bacenun, 3a nsaTh MecsilieB B 30HE OTBETCTBEHHOCTH «APXIHEPro» BhISBIEHO 0Koo 470
(axroB xumenuns annexrpornepruu [online]. OAO ,MPCK” ,,CeBepo-3anaga ApxdHepro”
[Hocrym: 2013-10-28]. Hoctymuel Ha: <www.arhen.ru/index.php?option=com_content&tas
k=view&id=7583&Itemid=3>.

11 O.I'. bepmanckuii, O HeKoOmMOpbIX NPeseHMUEHbIX MEPax MUHUMUZAYUU HE3AKOHHO20 nompe-
OneHus anekmposnepauu 8 cospemernol Poccuu, YOpunnaeckuit mup 3/ 2010, C.14.



338 | Adam Mickiewicz University Law Review

KOHOJZIATEJIECTBA HJIEKTPUYECTBA YHEPTEeTHUSCKUM pecypcoM. Mexay Tem, DdeaepaibHbIM
3akoHoM Ne261-D3 ot 23.11.2009 O6 sHEprocOepeKeHIH U O TIOBBIIICHUH YHEPTeTHIECKOM
9 HEKTUBHOCTH, HE TOJIBKO HOCHTENb YHEPTUH, TAKOH Kak He(Th, Ta3 MM yroib, SHCPT U
KOTOPOTO HCIOJIB3YETCS! MM MOJKET OBITh HCIOJIB30BAaHa P OCYIIECTBICHUN X035HCTBEH-
HOW ¥ MHOHW AEATEIbHOCTH, HO U caMa SHEepTHsl: aTOMHasl, TeIUIOBasi, IEKTPUUECKasl, dITeK-
TPOMarHUTHasI, MPU3HACTCSI SHEPIETHUECKIM PecypcoM'?.

[TpuBenenue yrolnoBHOTO 3aKOHOAATEIbCTBA B COOTBETCTBUE C HOPMAaMHM YKa3aHHOTO aKTa
MTO3BOJIAIIO OBl N30€KaTh 3HAYUTEIBHBIX MPOIIECCYaTbHBIX 3aTpyaHeHuid. Ho mpermsTcTByeT
M3MCHCHUSIM, BUIIMO, MHOTOJICTHSISI YCTOSBIIAsICSL YTOJIOBHO-IIPABOBAst MOJIUTHKA: B OTEYC-
CTBEHHOM ncTopuu Juib B YromoBaoM Komekce ot 22.11.1926" crarseii 163 criermaabHoO
IIpeycMaTpUBalach OTBETCTBEHHOCTD 32 KPaXky JIEKTPUUSCKON YHEPIHU. YToJaoBHbIH Ko-
aekce ot 27.10.1960™, npeamiecTBYOMMiA HbIHE JEHCTBYIOMIEMY KOIEKCY, MTO00HOH HOPMBI
yKe He cofgeprkasl. OTKa3bIBasiCh OT HAJIMYKS B YTOJIOBHOM apCeHaje HOPMBI, IPEAyCMaTpH-
BaIOIIEeH OTBETCTBEHHOCTD 33 JEHCTBUTEIBHYIO KPAXKy DICKTPUIECKOH dHEPTHH, KaK MaTe-
PHATIBHOIO 00BEKTA — IHEPIETHUECKOIO PECypca, 3aKOHOIATENIb TEM CaMbIM UCKYCCTBEHHO
MIOABOJMT CIyYal €¢ He3aKOHHOTO MOTPEOICHUs M0 KBANN(HUKALMIO B Ka4eCTBE MTPUINHE-

HUS UIMYIIECTBEHHOT0 yIiepOa rmyTeM oOMaHa WK 3710yHOTPeOICHUS TIOBEPHEM.

2. Paznu4Hble MOAX0ABI HHOCTPAHHBIX 3aKOHOAATeJ el
K KBAJIM(UKAIHUHN HeJIeraJbHOro noTpedaeHnst
3JIEKTPUYECKOM IHEePrumn

B psine rocynapcTs sHEprus JaBHO OTHOCUTCS K MIPEAMETY UMYIIECTBEHHBIX ITOCSTaTeIbCTB.
Hampumep, 3akonomarensctBoM HekoTopbix mratoB CIIA ycranoBneHa yrojoBHas OT-
BETCTBEHHOCTH 33 KPaXy ras3a, dJCKTPUYECTBa, IMapa M BOJIbI, MPUUEM He CHelUaTbHBIMU
3aKOHOIIOJIOKCHUSIMH, a B paMKax oOIiell HOpMbl 00 OTBETCTBEHHOCTH 32 XUILIECHHE UMY-
LIeCTBA. YTOJIOBHOE 3aKOHOAATEIbCTBO HuiepianjoB mpupaBHUBAET MJIEKTPHUUECTBO K 00b-
eKTaM TIpaBa COOCTBEHHOCTH, U €CJIA OOBHHIEMBIN MPUCOSTUHUTCS K DIICKTPUIECKOH CeTH,
HE OIIaYMBasi 3TY YCIYTY, TO OH MOXKET OBITh MPU3HAH BUHOBHBIM B COBEPIICHUH KPAXKH.
B PyMbIHUM K JBHXKMMBIM BEI[aM U, COOTBETCTBEHHO, K IPEIMETY KPayKH OTHOCUTCS JIF00ast
SHEprus, UMEoIasi SKOHOMHUYECKYIO IIeHHOCTh. AHanu3 278 cT. YronoBHoro koaekca [Tonb-
CKOH pecryOlInKH, MpeaonpeieNseT BEIBOA O TOM, UTO 3JeKTpuyeckas sHeprusi B [lonbiie

MPU3HACTCA NMMPEAMECTOM XUIICHUA.

12 Cobpanue 3axononarensctsa P®. 2009-11-30 Ne 48, Ct. 5711.

13 INocranosnenue Beepoccuiickoro Llentpansaoro Mcnomautensaoro Komurera ot 1926-11-
22 O BBenenuu B neiictue YronosHoro Kopekca P.C.d.C.P. penaxuuu 1926.

14 Csop 3akonoB PCDOCP. T. 8, C. 497.
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OpnHako ects u rpymnmna rocynapets (Mcnanus, Apcrpus, [lBeiapust, Jlarus, Ky0a), rue
9HEprHs He MPU3HAETCS MPEAMETOM XHIIECHHS (B CMBICIIE BElIM, 00IaJalonell MaTepHaib-
HBIM MPU3HAKOM) U YTOJIOBHBIM 3aKOHO/IATEILCTBOM MPEAYCMATPUBACTCS] CAMOCTOSTEIbHAS
OTBETCTBEHHOCTH 32 HE3aKOHHOE HCIIOJIb30BaHNe dHEpTuH. Tak, B yroJoBHOM npaBe Benn-
KOOpHUTaHHH DJIEKTPUIECTBO HE CYMTACTCSI COOCTBEHHOCTBIO, H, COOTBETCTBEHHO, €T0 HEIb35T
NOXUTUTH. Mcriob30BaHue 3IEKTpUUECTBa €3 Ha UISKAILEro pa3pellieHUs BBIIEICHO B ca-
MOCTOSITEJIbHYIO HOPMY M HaKa3bIBaCTCsl B COOTBETCTBUHM ¢ Taparpadom 13 Akra o Kpaxe.

OTcyTcTBHE eqMHO00pPA3Us 3aKOHOAATENHFHOTO YPETYIUPOBaHUS IOPUIUUSCKOH OTBET-
CTBEHHOCTH 3a TO00HBIC MPABOHAPYIIICHHUS] B MUPOBO# MPAKTHKE MOATBEPIKAACT HATHIUE
JI0 CUX TIOp HEPa3pelnMbIX MPoOJIeM B IOHUMAaHUH IPUPOJIBI IPEAMeTa XUllleHns. Bpex ot
NEeUCTBU 9Hepe08opo6 HAHOCHUTCS HE TOJBKO CETEBBIM M COBITOBBIM KOMITAHHSM, HO U OBI-
TOBBIM TOTPEOUTEISIM, BBIHY)KJCHHBIM BIIOCIICACTBUHU OIIAYMBATh M3 CBOCTO KapMaHa BO3-
HUKIIHE HEOOOCHOBAaHHBIE KOMMepUecKue rnorepy. CIOKUBILIASCS CUTyaLUsl, B YCIOBHSIX
CTPEMHUTENBHO COKPAMIAIOIINXCS 3aIlaCOB YHEPIeTHUECKHX PECypCcoB, TpeOyeT HeMeIJIeH-

HOTO Pa3pelIeHHs U aKTUBHON O0PLObI ¢ BO3HUKAIOILEH IPOOIEMOI.

3. IlpeanouTuTe/ibHbIE 1JIS POCCUIICKOTO 3aKOHOAATe/ILCTBA MePbI
NMPOTUBOEHCTBHUS HEJIEraJIbHOMY MOTPeOIeHUI0 YJIEKTPUIECKOI
JHEPrum

Jns Poccum mepBOCTEeTIeHHOM 3aiaveil sIBISETCS TAPMOHU3AIMSI HBIHE JCHCTBYIOMIETO 3a-
KoHOzaTenbCcTBa. [Ipy HeleraabHOM MOTPEOICHHH AIEKTPOIHEPTUH, UMYILECTBO, Tepeia-
BaeMoO€ NMOTPEOUTEITIO0, MEPEXOAUT B (DAKTHUECKOE rOCMOACTBO MPABOHAPYILIUTES, KOTOPbIH
BIIAJICET, MONB3YETCS U PaclopsKaeTCs UM Kak CBOMM coOCTBeHHBIM. [Ipu3Hanue snekTpu-
YeCKON DHEPTUH JISl POCCHICKOTO YTOJIOBHOTO 3aKOHO/IATEILCTBA DHEPTETHISCKUM Pecyp-
COM, a 3HAYUT ¥ MaTepUaAIbHBIM 00bEKTOM, BIMCHIBAIOLIMMCS B TPAJAUIUOHHYIO KOHLICIIIIHIO
6euyecmeeHHoll cobcmeeHHocmu TPy XapaKTePHCTHKE MTPEAMETa XHUIIEHHS, T03BOJIUT KBa-
TU(QUIIPOBATH HE3AKOHHOE MOTPEOIEeHHE MEKTPOIHEPTHHA IMEHHO KaK XHIICHHE.

ITpaBo JOJIKHO pa3BUBATLCS COOOPA3HO Pa3BUTHUIO OOLIECTBA. B epcnekTuse, 11 HOBBI-
meHus 9 GEKTUBHOCTH Mep yroJIOBHOIH OTBETCTBEHHOCTH, HE TOJIBKO B Poccnu, HO U B Apy-
THX TOCYJapCTBax, IJe JOMHHHUPYIOT yCTapeBIIHe MPEICTABICHHS O MPeAMETe XUIICHHUS,
HE OTBEYAIOIINE COBPEMEHHBIM COLAIILHBIM MOTPEOHOCTSIM B3IVIS/IbI HA TIPEIMET XUIICHUS
KaK Ha UCKIIOYNTEIBHO MaTePHAIbHBIN 00BEKT JOJDKHBI OBITH IEPECMOTPEHBI B LETISIX pac-

MNPOCTPAHCHUS HOPM O XHUIICHUU Ha HEMATCPUAJIbHBIC 0OBEKTHI npaBa COOCTBEHHOCTH.
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SUMMARY

Problems of legal responsibility for the illegal consumption of electric energy
The aim of the study is to evaluate the problem of the legal responsibility for illegal
consumption of the electric energy. The author present the problem of illegal power
consumption, characteristics of the criminal acts in the area of energy consumption, Russian
legislative measures and the examples of approaches of the foreign lawmakers.

Kevyworps: illegal consumption of electric energy, legal responsibility, comparative law



Marusi TUMO®EEBA

IIpo6ieMbl BelTHO-NPABOBO 3aIMTHI IPaBa
CcO0CTBEHHOCTH

IIpaBo COOCTBEHHOCTH SIBISIETCSI BRXKHEWIIMM WHCTHUTYTOM TIPaKIAaHCKOTO IpaBa 000
[IPaBOBON CHUCTEMbI. DTOT MHCTUTYT IIPEACTABIAET COO0H COBOKYITHOCTbH IIPABOBLIX HOPM,
3aKPEIUIIOINX NPUHAMICKHOCTh MaTePHAIBHBIX OJar KOHKPETHBIM JIMLAM, BO3MOXKHOCTh
BJIaJIeTh, MOJB30BATHCS U PACTIOPSDKATHCS HMH, a TAKKe 00€CIEUNBAIONINX 3aIIUTY MPaBO-
Mo4Hnil COOCTBEHHHUKOB B CIIy4ae UX HapyLICHUSL.

Kaxk n3BecTHO, mpaBo COOCTBEHHOCTH €CTh a0COIIIOTHOE MPABOOTHOIICHHUE B TOM CMBICIIE,
YTO TIPABOMOYHSM COOCTBEHHHKA COOTBETCTBYET OOS3aHHOCTBH BCEX IPYTHX CYOBEKTOB HE
HapylaTh €ro mpas. M3 JaHHOTrO yTBEpXKICHUS CIEyeT YA3BUMOCTb IpaBa COOCTBEHHO-
CTH, TaK KaK TEOPETHUYECKH €r0 MOKET HapyIIHUTh Jro0oe nuno. Takas ys3BUMOCTH IIpaBa
COOCTBEHHOCTH TPeOyeT 0COOBIX CIIOCOOOB €ro 3aIUThI, KOTOPbIE MOTYT OBITH HAIIPABICHBI
IIPOTUB JIIOOBIX JIMLL, JIUIIAIOIIMX COOCTBEHHHUKA KaKUX-JIM00 IPaBOMOUNil UM NPENATCTBY-
IOMIMX MX OCYILECTBICHHIO.

1. I'paxxmaHCKO-TIpaBOBAst 3aIIUTa IPaBa COOCTBEHHOCTH — OHSTHE, TPUMEHSIEMOE K CITy-
YasM HapylleHus npaBa coOcTBEHHOCTU. Ilox rpak1aHCKO-IIPaBOBOM 3aIIUTON MpaBa coO-
CTBEHHOCTH TIOHMMAETCSI COBOKYITHOCTH IPEIYCMOTPEHHBIX I'PAXKIAHCKUM 3aKOHOAATENb-
CTBOM CPEJICTB, IPUMEHSIEMBIX B CBSI3U C COBEPLICHHBIMHU ITPOTUB ITHX MPaB HAPYIICHUSIMH
1 HaIpaBCHHbIX HAa BOCCTAHOBJICHUE WU 3aLIUTY MMYIIECTBEHHBIX UHTEPECOB UX 00na-
nareneii!. YkazaHHbIE CPEICTBA HEOMHOPOIHBI TT0 CBOEH FOPHINYECKOM MPUPOJIE U TOIpas-
JETLTFOTCS HA HECKOJIBKO OTHOCHUTEIBHO CaMOCTOSITETBHBIX TPYIIIL.

B 3aBHCHMOCTH OT XapakTepa HapyLICHUs BEIIHbIX IIPaB U COLEPXKAHUS IPEIOCTABIICMOI
3aIUTHI B TPKAAHCKOM TIPABE HUCIONB3YIOTCS Pa3IMYHbIE CIIOCOOBI, IOPUANYECKH 00eCIeur-
BafoIIMe COONIOICHNE WHTEPECOB COOCTBEHHMKA WM CYOBeKTa MHOTO BEIIHOro Ipasa. [Ipu
HEMOCPEICTBEHHOM HApYyILIEHHUH IIpaBa COOCTBEHHOCTH MJIM OIPAaHUUYEHHOIO BEIHOTO IIpaBa

(HanpuMep, MPH MOXUILEHUH UMYIIECTBA) UCTIOIB3YIOTCS BEIHO-TTPABOBBIE CIIOCOOBI 3aIIUTHI.

1 A.IL Ceprees, YO.K. Toncroii, pex., I pascoanckoe npaso, B 3 m., T. 1, Mocksa 2005, C. 549.
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B Hacrosimiem unccnenoBaHUM BHUMAaHUE YIAEIEHO HEKOTOPHIM MPOOIEMHBIM AaCIeKTam
BEII[HO-TIPABOBBIX CIIOCOOOB 3alIUTHI ITpaBa cOOCTBeHHOCTH. OIHA YacTh U3 HUX PEIleHa Cy-
JIeOHOM MPAKTUKOM, PE3y/IbTaThl YEro 3aKpeIlyIeHbl aKTaMH BBICIIUX CyNOB. MHbIE IpoOIeMbl
CTaJI IPEeMETOM OOCY)KAEHHMS Ha TOKTPHHAIBHOM ypoBHE. KpoMe TOro, HHCTHTYT BEIIHO-
IIPABOBBIX CIIOCOOOB 3aIIUTHI TPaBa COOCTBEHHOCTH U IPYTHX BEIIHBIX TIPaB He 00O IeH BHH-
MaHHEM B npoliecce pehopMUPOBaHUS IPaXIAHCKOTO 3aKoHozarenbeTBa Poccuu. Ha ocHoBe
Kommenun pa3BuTHs rpaskIaHCKOTO 3aKOHOIATENhCTBA” ObIT paspadboran [Ipoekt demepaiib-
Horo 3akoHa Ne 47538-6, npencrasinenssiii [Ipesunenty PO 31.01.2012 u npunsrstii [ocynap-
crBeHHOi [lymoii P® B nepBom urennu 27.04.2012 Ipoext Denepanbroro 3akona Ne 47538-6
O BHeceHHM M3MEHEHHH B YaCTH MEPBYIO, BTOPYIO, TpeThio 1 ueTBepTyto ['K PO (I'paxnan-
ckoro kozekca Poccuiickoit @enepanun), a Takoke B OTIETbHBIE 3aKOHOAATENbHBIE aKThl Poc-
cuiickoii Oeneparmi’® (anee — 3aKOHONPOEKT). [IPHHSTO pelieHHe IPETBOPSTH B XKU3Hb YKa-
3aHHBIN 3aKOHOMPOEKT I10 YaCTSIM: ITyTeM pa3pabOTKH Ha €TO OCHOBE MAIbIX 3AKOHONPOEKIMO8
1 TIOCIIeJIOBATEIIFHOTO MX MPHHATHA. B pasmen Bropoii Bewroe npaso 3akoHONIpoekTa Oblia
BKJIFOUCHA I1aBa 16 3awuma ewnvix npas. BxintoueHne B 3aKOHONIPOEKT HOBBIX MOJIOKESHUH
CTaBHT HEPeX CYAbSIMH, IOPHUCTAMH-TIPAKTHKAMH M MCCIIEA0BATEISIMHU PSIT BOIIPOCOB, OTBETHI
Ha KOTOpPBIE MTOMOTYT Pa3pelHTh P/l CIOPHBIX MOMEHTOB.

1.1 OctanoBuMcs Ha OOILIEH XapaKTEPUCTHKE BEIIHO-IIPABOBLIX CIIOCOOOB 3allUTHI IIpaBa
cobctBeHHOCTH. 11X 0cOOEHHOCTH 00YCIOBICHBI A0COIFOTHBIM XapaKTEPOM 3alUIAeMOTO
IIpaBa, a COCTaBIIIOIINE X MPUTA3aHHS BEITEKAIOT U3 ITPaBa COOCTBEHHOCTH, KaK TaKOBOTO.
Camu 5T Mepbl HallPaBJICHbI HA 3aLIUTY UHTEPECOB CyObEKTOB BELHBIX IPaB OT HEMOCPEI-
CTBEHHOTO HETIPAaBOMEPHOTO BO3ACHCTBHUS CO CTOPOHBI TIOOBIX TPETHHX JIUI. B cBs3M ¢ 3TUM
BEII[HO-TIPAaBOBAs 3aIINTa OCYIIECTBILIETCSI C MMOMOIIBIO a0COTIOTHBIX HCKOB, TO €CTh MCKOB,
KOTOPBIE MOT'YT OBITh MPEABSIBICHBI K JIIOOBIM HAPYIIUBIIIAM BEIIHOE MPABO JIUIIAM.

I'paskmaHcKoe 3aKOHOMATENBCTBO TPAAUIIMOHHO 3aKPEIUISeT B KIACCHYECKHUX BEIIHO-
MIPaBOBBIX HCKa, MPEIHA3HAYCHHBIX ISl 3aIUTHI MPpaBa COOCTBEHHOCTH M WHBIX BEIIHBIX
NpaB: BUHMKAMOHHBIN UCK, WJIK UCK 00 HCTPeOOBAaHUM UMYIIECTBA U3 Yy)KOTO HE3aKOHHO-
TO BIQJICHUS, U HETAaTOPHBIN — 00 YCTpaHEHUU NPENSTCTBUH B MOJIb30BAHIH HMYILECTBOM,
HE CBS3aHHBIX C JIMIICHHEM BIIaJIeHUs Bemblo. OTMETHUM, YTO BEIIHO-TIPABOBHIC UCKH B 3a-
IIUTY CBOMX IIPaB U MHTEPECOB MOTYT MPEABSBIATH HE TOJIBKO COOCTBEHHUKH, HO M CYyOBEK-
ThI HHBIX TIPaB Ha UMYIIECTBO — BCE 3aKOHHBIC (THTYJIBbHBIC) Biaaeibiibl (CT. 305 [paknaan-

ckoro kozekca P®, 30.11.1994%). Tasee pedsb MO#MIET MMEHHO O 3aIUTE MpaBa COOCTBEHHO-

2 KoHuenius pa3BUTHs TPAXKIAHCKOTO 3aKOHOIATENIbeTBa Poccuiickoit denepanmu: onodpeHa
pemerrem Coseta nipu [Ipesunenre P® mo xoqudukanmm u cOBEpIIEHCTBOBAHUIO TPayKIaH-
cKoro 3akoHonarenscTBa, Bectauk BAC PO (Beicmmii Apourpaxkusiii Cyn Poccuiickoit de-
neparmn). 2009 Ne 11.

3 IIpoext m3menennit B paszmenst I, 11, 111, VI, VII I'paxnanckoro komekca Poccuiickoit ®e-
Jiepaliy, TepedeHb OCHOBHBIX IUIAHMPYEMbIX W3MEHEHHH MPUBOAMTCS TO COCTOSHHIO HA
25.11.2010, Koncynsrant [Tmoc.

4 C3 P®D. 1994 Ne 32, Cr. 3301.
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CTH, TaK KaK aBTOP HACTOSILETO MCCIeIOBaHUS HE MPECIIEAyeT LEeJH BEIIBUTH OCOOCHHOCTH
BEIHO-TIPaBOBOM 3aIUTHI HHBIX BEIHBIX MPaB.

IToMHMO BHHAMKAIIMOHHOTO M HEraTOPHOTO MCKOB MPaBO COOCTBEHHOCTH MOXKET 3allld-
IIaTHCSl ¢ TIOMOLIBIO €IIe OAHOTO BEIIHO-IIPABOBOTO CPEACTBA — MCKAa O MPU3HAHHUHU IIpaBa
cobcTBeHHOCTH. HO Takoii pacnpocTpaHeHHBIH criocod 3aIlUThl TpaBa COOCTBEHHOCTH B Ha-
crosiiee BpeMs He nomenieH B niaBy 20 I'K PD, nocpsieHHYI0 HEIIOCPEICTBEHHO 3aLIUTE
IpaBa COOCTBEHHOCTH, YTO MOPOXKIAET €ro HEOJHO3HAYHOE TOJIKOBAaHHME B HAayKe M ITPaK-
THKe. 3aKOHOJATEIbHBIN TePeueHb BEITHO-MIPABOBBIX CIIOCOOOB 3alIMTHI MpaBa cOOCTBEH-
HOCTH YK€, YeM CYIIECTBYIOIINI Ha MPAaKTHKE. B CBA3U ¢ 3TUM Ha TOKTPUHATIBHOM YPOBHE
c(hOopMHPOBAIOCH MHEHHE O HEOOXOMMOCTH 00JIee YETKOTO 3aKOHOAATEIILHOTO OTPaKEHHS
KIaccH(UKanK BEIIHO-TIPABOBBIX CIIOCOOOB 3aIUTHI IPaBa COOCTBEHHOCTH, B YACTHOCTH
IIyTeM IPYIIMPOBAHUS BCEX CPEACTB 3allUThI B OMHOM pasziene I paxnanckoro koxekca Poc-
cuiickoit denepannu.

CornacHo KoHernmu pa3BUTHS TPa)KIaHCKOTO 3aKOHOAATeIbcTBa PO cephe3Hoil cTpyk-
TYPHOH U coleprkaTesIbHOM nopaboTke AoipkeH noaseprayThes pasnen II 'K PO o mpase
COOCTBEHHOCTH M JIPYTHMX BEILIHBIX IpaBaxX. YIOMSHYTBII paHee 3aKOHOMPOEKT B CT. 226
IpeIycMaTpuBaeT HeNCUEPITBIBAIOIIII TepeueHb CIIOCO00B 3aIlUThI BEeNIHBIX TpaB. Corac-
HO NOJIOKEHUSIM 3aKOHOIIPOEKTA 3aIUTa BELIHBIX IIPaB OCYLIECTBILIETCS ClIOCO0aMH, Ipei-
yemotperHbiMu ['K PO, B ToM ymciie myrem: ucTpeOOBaHUsI BELM U3 YYKOTO HE3aKOHHOTO
BIIQJICHUSI B COOTBETCTBUH CO CT. CT. 227 — 229 'K PO (BUHANKAIIMOHHBIN HCK); yCTPAHEHHUSI
HapyIICHUH BEIIHOTO TpaBa, He CBSI3aHHBIX C JIMIICHUEM BIIaJICHHS, B COOTBETCTBUH CO CT.
230 I'K P® (HeratopHsIii UCK); 0CBOOOXKICHHS BEIIN MM WHOTO 00OBEKTa BELIHOTO MpaBa
oT apecta B cooTBeTcTBHH €O CT. 231 ['K PD (uckirouenne u3 onvcn); Ipu3HAHUS BEITHOTO
rpaBa B coOTBeTCTBUH €O CT. 232 'K PO.

OreHnBasi MOJOKUTEIBHO TMOMBITKY pa3paboTYNKOB 3aKOHOMPOEKTa Oojiee KOPPEKTHO
OTpPa3UTh CUCTEMY BEIHO-TIPABOBBIX CIIOCOOOB 3alIMTHI BEIIHBIX MPaB U PACIIOIOKHUTH UX
B OIHOU INIaBe KOJIEKCa, BCE )K€ HE MOMKEM COINIACUTBCS C BKJIIOUEHUEM B IIEPEUEHb BEIIHO-
MPAaBOBBIX CIOCOOOB TAKOT0, KaK MCKIFOUeHHE U3 onucH. OOBEKTOM AaHHOTO TPeOOBaHUS
BCeTJa SIBIISIETCS] CIOPHOE MMYIIECTBO B HAType, YTO CONMKAET 3TOT UCK C BEIIHO-IIPABO-
BbIME TpeOoBanusMHU. [Tonaraem, 4T0 yKa3aHHbBIH UCK TOMDKEH OBITh OTHECEH K YHCITY HCKOB
I10 3aLIMTE BEIIHBIX MTPAB YaCTHBIX JIMIl OT HEMIPABOMEPHBIX ACHCTBUI ITyOIMIHON BIIACTH,
KOTOpBIE B CBOIO OYePEIb BHICTYIIAIOT B KAYECTBE CAMOCTOSITEIBHOTO CIIOCO0a 3alIHUTHI Mpa-
Ba COOCTBEHHOCTH ¥ JPYrHX BeHIHbIX mpaB. Kak BepHo yTrBepxaaet npod. E.A. CyxaHos’,
HaJIMYUE y TAKUX OPTaHOB ITyOIMYHON BIACTH BIACTHBIX IOJHOMOYHMH MCKITIOUYAET BO3MOXK-
HOCTb MPEIbSBICHHS K HUM TPaIUINOHHBIX BEIIHO-TPABOBHIX WM 00s13aTeIbCTBEHHO-TPa-
BOBBIX HCKOB B T€X CITy4asiX, KOTJ[a OHU JICUCTBYIOT HE B KQ4eCTBE PABHOIPABHBIX yYaCTHHU-

KOB MMYIIIECTBEHHOTO 06oporta (cp. . 1 ct. 124 TK)°®.

5 E.A. Cyxanos,  pasicoanckoe npaso, B 4 m., T. 1, Mocksa 2006, C. 440.
6 E.A. CyxaHoB, / pasicoanckoe npaso..., C. 440.
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1.2 BemHo-1mpaBoBbIe CIIOCOOBI 3aIIUTHI TIPaBa COOCTBEHHOCTH XapaKTEPU3YHOTCS CIIEITY-
IOIIAMH 0COOCHHOCTSAMHU:

— HAIIPaBJICHHOCTh HEMOCPEACTBEHHO Ha 3alllUTy UHTEPECOB CyObEKTOB Hamboiee
MOJTHOTO a0COJIFOTHOTO TIpaBa — IpaBa COOCTBEHHOCTH;

— OTCYTCTBHE CBSI3M C KAKUMHU-TTHOO KOHKPETHBIMHU 00513aTeTbCTBAMH;

— UMEIOT 11eJ1bI0 BOCCTAaHOBUTH BJIaJICHUE, TIOJIb30BAHUE U PACIIOPSDKEHUE COOCTBEH-
HHUKa TPHHAUISKAIIEH eMy BeIlblo, JIM00 YCTPaHWTh MPENSTCTBUS WM COMHEHHS
B OCYIIECTBICHUH YTUX TPABOMOYHIA;

— BO3MOXXHOCTb IPE/IBSBICHHS OJJHOTO U3 BEI[HO-TIPABOBBIX HCKOB TOJILKO COOCTBEH-
HUKOM MMYIIECTBA U B LIEJISIX 3AIIUTHI [IPaBa COOCTBEHHOCTH JIMIIb HA COXPAHSIOLLY-
10CSI B HAType WHANBHIYAIbHO-ONPEACICHHYIO BEIlb, KOTOPAsk TOJILKO H MOXKET OBITH
00BEKTOM BELIHOTO IIPaBa.

1.3 Bemmnble mpaBa MOTYT OBITH HApyLIEHBI HE TOJIBKO MPSIMBIM, HO U KOCBEHHBIM 00-
pa3oM, BCIIEICTBHE HAPYIIEHHsI, B YaCTHOCTH, 00s3aTeIbCTBEHHBIX TIpaB. Hampumep, B ciry-
yae, KOrja JMI0, KOTOPOMY COOCTBEHHUK Iepeia CBOIO BElllb 10 JOTOBOPY apeH/Ibl, OTKa-
3bIBACTCSl BEPHYTH €€ COOCTBEHHUKY. 37€Ch Pedb JOJDKHA UATH O MPUMEHEHNH 0053aTelb-
CTBEHHBIX CIIOCOOOB 3alIUTHl HIMYIIECTBEHHBIX MPAB M MPEIbSIBICHHE HCKOB, BEITEKAIOIINX
U3 00s13aTEIILCTBEHHBIX MTPABOOTHOIICHHH.

B oTnenpHBIX caydasx HeM30€)KHO BOSHUKHOBEHHE CHTYalllH, KOTOpas MOJIy4Hia Ha3Ba-
HUE KOHKYpeHyuu uckog. [IpodaeMa KOHKypEeHIIMN UCKOB CBOAUTCS K BOIIPOCY O TOM, K Ka-
KOH M3 BO3MOXHBIX Pa3HOBHIHOCTEH I'pakJaHCKO-IIPABOBOH 3allUTHI BIIpaBEe NPUOCTHYTH
MIOTEPIIEBILEe OT MPABOHAPYIICHHS JIUIIO — K BEITHO-MPABOBOM MIIN K 00s3aTeILCTBEHHOH.

CyneOHasi TIpaKkTHKa TIOIUIA IO MyTH YCTaHOBIICHHSI NPHOPHUTETA 00S3aTeNIbCTBEHHOTO
MCKa HaJl BEIIHO-TIPABOBBIM. YKa3aHHBIW MOJX0/ 3aKperuieH B 1. 34 TTocranosnenus [lie-
nyma Bepxosaoro Cyma P® Ne 10, [Tnenyma BAC P® Ne 22 ot 29.04.2010 O nexomopuix
60NPOCAX, BO3HUKAIOWUX 8 CYOCOHOU NPaKmuKe npu paspeueHui cnopos, Cés3aHHbIX ¢ 3a-
Wumoul npasa cobCMEeHHOCmU U Opyeux BewyHbIX npas’, KOTOPBIH M3JI0KEH CICTYIOIINM
o0pazom:

Crop 0 BO3Bpare MMYILECTBA, BHITEKAIOLIUI U3 JOrOBOPHBIX OTHOIIEHUH WK OT-
HOILIEHHH, CBA3aHHBIX C MIPUMEHEHUEM IOCIEACTBUN HEIEHCTBUTEIBHOCTH CJIEN-
KM, TIOJUICKHUT Pa3pElICHUI0 B COOTBETCTBUH C 3aKOHOIATEILCTBOM, PETYIHPYIO-

UM JaHHBIC OTHOILICHUS.

HonaraeM, CJICAYCT COMIACUTHCA C YKa3aHHBIM IMOAXOAO0M, TaK KaK IpW HaJIUYWUU JOTOBOP-
HBIX WM UHBIX 00s3aTeIbCTBCHHBIX OTHOIICHHI MCXKAY HapyLIUTCIEM W NOTCPICBIINM

TIOCJICAHUM B 3alIATY CBOUX ITPpaB AJOJDKHBI TPEABABIIATECA CIICITUAIBHBIC, 00s13aTeIbCTBEH-

7 Bectauk BAC P®. 2010 Ne 6.
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HBIC, @ HE BEIIHO-NPABOBBIC TPEOOBAHUS MOTOMY, YTO MEXKIY YYaCTHHKAMHM CIIopa Cylie-
CTBYIOT OTHOCHTEITbHBIE OTHOIICHHSI, KOTOPBIE PETYIHPYIOTCSI HOPMaMH, CIICIIHAIBHBIMU IO
OTHOUICHHUIO K HOPMaM O BEIIHBIX MPaBax.

2. Jlanee paccCMOTPHM HEKOTOpBIE MPOOIEMHBIC aCHEKThl OTAEIBHBIX BEIIHO-IPABOBBIX
CIOCOOOB 3aIUTHI MpaBa COOCTBEHHOCTH, 3aKPETUICHHBIX NEHWCTBYIOMIAM TPaXKIaHCKUM
3aKOHOJZIaTeJILCTBOM.

2.1 TpagMIMOHHO BUH/INKAIIMOHHBIH HCK TOHUMAETCS KaK BHEJIOTOBOPHOE TpeOOBaHUE HE
BIIAJICIOIIETO BENIbI0 COOCTBEHHHKA K HE3aKOHHO BIIAJICIOIIEMY €10 HECOOCTBEHHHUKY O BO3-
Bpare MMYyIIECTBa B Harype. HazBaHue paccMarpuBaeMOro MCKa MPOHMCXOJMT OT JIaT. vim
dicere — OOBSBIISAI O IPUMEHEHHH CHJIBI, TO €CTh MUCTPEOYIO BElb MPUHYIUTEIbHO. BHH-
JMKAIIMOHHBIN MCK MPUMEHSIETCS B CTydae HE3aKOHHOTO BBIOBITHS BEIIH M3 (PAKTHUECKOTO
BJIQJICHUSI COOCTBEHHHKA U 3aKJIIOYACTCS B IPUHYIUTEIBHOM UCTPEOOBAaHUN COOCTBEHHHKOM
CBOETO MMYIIIECTBA M3 YyXKOT0 HE3aKOHHOTO BilaieHUs. Llenbro JaHHOTO HCKa SIBISIETCST BOC-
CTaHOBJICHHE TOCIIOACTBA HaJ BEUIbIO HJIM BO3MOXXHOCTH OCYIIECTBICHHUS MPABOMOYHH MO
CBOEMY YCMOTPEHHIO, UTO SIBISIETCSI, HCXOAS U3 aHAJIN3a HOPM OTEUECTBEHHOIO U 3apy0ex-
HOTO 3aKOHOJATeNILCTBA, CYIIHOCTHON YepTOi IpaBa cCOOCTBEHHOCTH.

Cpenn 00CTOSTENBCTB, MPETSATCTBYIONINX BHHANKAINH, MOYKHO BBIIEIUTD B YHCIIE HHBIX
(hakTOpbI BPEMEHHOTO XapakTepa, Ky/la OTHOCHUTCS MCKOBasi JIaBHOCTh. PacmpocTpaHeHHe
CPOKOB HCKOBOW JaBHOCTH Ha TPeOOBaHHWS IO BHHAMKAIMOHHBIM HMCKaM BBI3BIBAET OIpe-
JeTIeHHbIe TPOoOJIeMbl Ha IPAaKTHKe, HEKOTOPhIe U3 KOTOPHIX B HACTOSIIEE BpeMs He HAIILTH
CBOETO PEILICHHUS Ha YPOBHE BBICHINX CY/IOB.

K BUHIMKAIIMOHHBIM TPEOOBAaHUSIM TPUMEHSETCS OOIIMI CPOK MCKOBOH JaBHOCTH — 3
rona, mpuaeM B cooTBeTCTBUH ¢ 1. 12 MHpopMannonHoro miuckMa [Ipesnanyma Bricmero
ApOGutpaxnoro Cyna PO ot 13.11.2008 Ne 126 O630p cyoebHoill npakmuku no HeKOmopvLm
B0NPOCAM, CEA3AHHBIM C UCMPEOOBAHUEM UMYWECMBA U3 UYICO20 HE3AKOHHO20 81A0eHUs
TEUeHHe CPOKa MCKOBOH JaBHOCTH IO MCKY 00 MCTPEOOBAHWH IBHKHMOTO UMYIIECTBA U3
Yy)KOTO HE3aKOHHOTO BJIQJICHUSI HAYMHACTCS CO JHA OOHapyKeHus 3Toro umyinecrtsa. Cra-
11 200 'K PO ycranaBnmBaer criemyronye MpaBuia O Hadaje TEUECHHUSI CPOKAa MCKOBOM

JaBHOCTH:

TeueHne cpoka MCKOBOW AaBHOCTH HAYMHAETCS CO JHS, KOTJA JIUIO Y3HAIO WJIH
JIOJDKHO OBUIO y3HATh O HAPYIICHHH CBOETO IMpaBa. V3bSATHS M3 3TOTO MpaBHiia

yCTaHaBJIMBAarOTCA HACTOAUM KO[[GKCOM W MHBIMU 3aKOHaMH.

Kak 13BeCTHO, aKThl CyIeOHOIO TOJIKOBAaHMs HOPM IIpaBa HE MOTYT yCTaHABIUBATh HOBBIE
HOPMBI M HE OTHOCATCA K 3aKOHoAarenbHbIM akraM. lIpesuguym BAC PO ¢axruuecku

B 1. 12 ykazanHoro MH}opMalnoHHOTro nrckMa 3a)MKCHPOBAIl HOBYHO HOPMY, YTO SIBJISICT-

8 Bectauk BAC P®. 2009 Ne 1.
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Csl HEZIONYCTHMBIM. B 11eIsIX yCTpaHeHHs CIIOKHUBILCIHCS CUTYallnH, rojlaraeM, HeoOX0AuMO
BKJIIOUHTH B ['pakaaHckuil koneke PO HOpMyY O Hayaje TEYEHUU CPOKA MCKOBOM TaBHOCTH
10 UCKaM 00 MCTPeOOBAaHUHU JIBUKUMBIX BELICH U3 Uy)KOT0 HE3aKOHHOT'O BJIaJICHHUSI.

[Ipu oTKa3e B BUHIUKAIINK C HCTEUCHUEM CPOKA MCKOBOW JIABHOCTH HEM30EKHO BO3HH-
KaeT BOIPOC O MPABOBOM IMOJIOKEHUN CTIOPHOTO MUMYIIECTBA. | paskIaHCKUI KOJEKC HE CO-
JIEPKUT MPSIMOTO OTBETA HA 3TOT TPEOYIOIMi pa3penieHus Bonpoc. TpaJuinoHHO 1enaeTcst
BBIBOJI O TOM, YTO CIIOPHAs BEI[b MPH OTCYTCTBUU (OPMAJILHO MPU3HAHHOTO COOCTBEHHUKA
JIOJDKHA CUUTATHCS HAXOIIEHCS B (DAaKTHUECKOM J0OPOCOBECTHOM BJIAJICHUU €€ MpUod-
peraresi, KOTOPBI B CBOIO OYepe/ib MOKET NPUOOPECTH MPaBO COOCTBEHHOCTH Ha Hee 10
npaBuiIaM o npuoOperarenbHol gaBHOCTH (CT. 234 T'K).

OHAKO ITPH TaKOM TOIXO0/IC BEIIlb Ha JITUTEIbHBIN CPOK BHIOBIBACT U3 MPAXKIAHCKOTO 000-
poTa, 4TO HE COOTBETCTBYET MHTEpPECAM HU ee pruodpeTares (Bl1aeiblia), HA TPEThUX JIHIL.

MHOrMMH yUY€HBIMH JIOCTATOYHO YOCIHMTENIHO OOOCHOBBIBACTCS MHEHHE O TOM, YTO
B JJAHHOM CHTYaIlMU B MHTEpPECax rpa)I1aHCKOTo 000poTa 100pOCOBECTHOTO MPUOOpETaTENsI
BEIIIU CIIELyeT CYUTATh ee coOCTBeHHUKOM. [ToyiepxuBast JaHHOE NpeIIOKEHHE, OTMETHM,
YTO TAKOH MOJXOJ] MO3BOJIUT YCTPAHUTH HESICHOCTH M 3aKPEMUTh MPAaBUIIO, COTIIACHO KOTO-
pOMy B CiIy4ae OTKa3a B BUHIUKAIIMOHHOM HCKE 110 MPUYHWHAM ITPOITYCKa HCKOBOW TaBHOCTH
UCTEIl YTPauuBaeT MaTepUaIbHOE MPABO — MPaBO COOCTBEHHOCTH, a OTBETUYHK MTpUoOpeTaeT
MpaBO COOCTBEHHOCTH Ha CHIOPHOE UMYIIIECTBO C MOMEHTA BCTYIJICHUS B CHITY CyJAeOHOTrO
pemrenusi. COOTBETCTBYIOIIEE MOSICHEHUE JODKHO COIEpPKAThes B HOpMax [ paskaaHCKOTO
Koziekca P® o BUHIMKAILIMK, @ TAKXKE B HOpMax 00 OCHOBaHUSAX MPUOOPETEHUS U ITpeKpallie-
Hus npaBa cooctBeHHOCTH (CT. 218, 235 'K PO).

[Ipu y1OBIETBOPEHUN BHHIMKAIIMOHHOTO UCKA, T.e. MPH UCTPEOOBAHUHM COOCTBEHHUKOM
MMYIIIECTBA U3 YY>KOTO HE3aKOHHOTO BJIAJICHUsS, BOZHUKAET BOIPOC O CY/IbOE JI0XOI0B, KO-
TOpBIE IPHUHECIIO UM MOIJIO IPUHECTH JaHHOE UMYIIECTBO, a TAK)KE O BO3MEIIEHUH 3aTpaT
Ha €ro CoJIepyKaHue, PEMOHT WM YIIy4IICHHE, TPOU3BEICHHBIX (DAKTHUCCKUM BIIA/ICIIBIIEM.
Tak Kak JaHHBIE BOIPOCHI IOCTATOYHO MOAPOOHO yperyIMpOBaHbl 3aKOHOIATEIHCTBOM U HE
BBI3BIBAIOT OCOOBIX MPOOJIEM Ha MPAKTHKE, IPEIaraeM OCTAHOBUTHCS HA HHOM acIeKTe T10-
CJICICTBUI BUHIUKAIIMOHHOTO MCKA.

Crarbs 303 'K PO 3akpemnusier ciienyronue npaBuia;

TIpu ucTpeOGOBaHUK UMYIIECTBA M3 YY)KOTO HE3aKOHHOTO BIIAJICHHS COOCTBEHHUK
BIIPaBE TAaKKe NOTPeOOBATh OT JIMLA, KOTOPOE 3HAJIO MM JOJDKHO OBLIO 3HATh, UTO
€ro BJIaICHIE HE3aKOHHO (HET0OPOCOBECTHBIN BiIaIelell), BO3BpaTa Ml BO3MeIlle-
HHS BCEX JIOXOJIOB, KOTOPBIC ATO JIMIIO M3BJICKIO WM JODKHO OBLIO H3BICYB 3a
BCE BpEMsl BIIAJICHHSA; OT JOOPOCOBECTHOTO BIIAJEIIblia BO3BPATa MIIM BO3MEILCHUS
BCEX JJOXOZI0B, KOTOPBIE OH M3BJICK MJIM JOJKEH OBbUI U3BJIEYb CO BPEMEHH, KOT/a
OH y3Hall WK JIOJDKEH OBbUI y3HaTh O HENPABOMEPHOCTH BIAJCHMUS WIIH TTOTYYHIT

IOBECTKY I10 UCKY COOCTBEHHHKA O BO3BpaTe UMYLICCTBA.
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Ho 3agacTyro npu ncrpe0oBaHUH NMYIIECTBA U3 Yy>KOT0 HE3aKOHHOTO BJIaJCHHUS BOSHUKAET
BOIIPOC O HEOCHOBATENILHO COSPE)KEHHOM HE3aKOHHBIM BIIaJIebIIeM HMYIIECTBE B PE3yIib-
Tare 1ojab30BaHus ucTpedyeMoll Bembto. Hampumep, 1u110, HE3aKOHHO BIIAJICIOLIEE SKUIIBIM
IIOMELIEHHEM, HCIOJIB3YeT €ro Juisi COOCTBEHHOIO NMPOXKMBAHMS, HE yIJIauUBasl MPU HTOM
KOMMYHAJIbHBIE TIaTeXKH, U TPH 3TOM HE HECET PacXoOB MO BHECEHHIO IUIATHI 32 Ha&M
JKUJIOTO NoMeleHus. JIeHeKHbIe CPEICTBa, COePEKEHHbIEC HE3aKOHHBIM BIIaJIEIIbLIEM, HE MO-
T'YT pacleHNBAThCs, KaK IOXO/ HE3aKOHHOTO BJIaJesbla, TAaK KaK OHM HE YBEJIMUUBAIOT €TI0
AMYILIECTBEHHYIO cepy. A, cIeI0BaTeIbHO, B3BICKAHNE YKa3aHHBIX JICHE)KHBIX CPEICTB HE
BXOZUT B npefensl peryauposanus ct. 303 I'K PO.

ITomaraem, 4To B MOJOOHBIX CITy4Yasx BO3MOXKHO HapsiAy ¢ HOPMaMH O BUHAWKAIWH MTPHU-
MEHEHHE HOPM, PETYIUPYIOMNX 0053aTeNbCTBA U3 HEOCHOBATEIBHOTO 00OTaIIeHH s, B CO-
OTBETCTBUU C KOTOPBIMH JIMIO, KOTOPOE 0€3 YCTaHOBJICHHBIX 3aKOHOM, HHBIMHU TPABOBBIMH
aKTaMM WJIW CJICJIKOW OCHOBAHWH MPHOOpENo Win cOepersio UMYyIIECTBO (MpHoOpeTaTeb)
3a CyeT APYroro Juia (OTEepIeBIIero), 00s3aH0 BO3BPATHUTH MOCICAHEMY HEOCHOBATEIILHO
IPUOOPETEHHOE W COEPEKEHHOE UMYIIECTBO (HEOCHOBATeIbHOE oOoraieHue). Bosmox-
HOCTb TAKOTO COYETAHMS BEIIHO-ITPABOBBIX M 0053aTEILCTBEHHBIX CIIOCOOOB 3aIIUTHI IPSIMO
npexycmotpera 1. 2 ct. 1103 T'K PO.

Kpyr npo0GieMHBIX BOIIPOCOB CYIIECTBOBAHMS ¥ IPUMCHEHHSI BUHIMKAIIMOHHOTO MCKa Ha
IIPAaKTHKE HE OTPaHNYMBAETCS M3JI0)KCHHBIMH BBIIIE. B HaydHOH M mpakTHieckoi jutepa-
Type MOXKHO BCTPETHTh MHOYKECTBO HHBIX HE MEHEEe HHTEPECHBIX MPOOIEMHBIX BOIIPOCOB.

2.2 HeratopHblii ucK — TpeOoBaHue 00 YCTpPAaHEHUH MPEIISITCTBUN B OCYILIECTBICHUH TIpa-
Ba COOCTBEHHOCTH, KOTOPBIC HE CBS3AHBI C JIMIICHHEM COOCTBEHHHKA BIIAJICHUS €TO UMY-
mectBoM (cT. 304 T'K). PaccmarpuBaeMast kareropusi Obljia M3BECTHA CIIE PUMCKOMY TIPaBy
actio negatoria — OyKBaJIbHO OMPUYArOWULL UCK.

B ommune oT BUHAMKAINH, TPUMEHEHHE HETATOPHOTO MCKa MPAKTHYECKH HE BBI3BIBACT
npobieM Ha mpaktuke. B cuy crarei 304, 305 'K PO uck 00 ycTpaHeHHH HapyIIeHU
[IpaBa, HE CBA3AHHBIX C JIMIICHUEM BIIAJICHUS, OAJIEKUT YIOBIETBOPEHHUIO B Cllydyae, €ClIU
HCTeI] IOKAXKET, YTO OH SBISETCS COOCTBCHHUKOM WIIH JINLOM, BIaACIOMINM HMYILIECTBOM 110
OCHOBAHHIO, TIPEYCMOTPEHHOMY 3aKOHOM HWITM JOTOBOPOM, U UTO JEUCTBUSIMH OTBETUHKA,
HE CBSI3aHHBIMU C JIMILICHUEM BIIaJICHUS, HAPYILIAETCSI €r0 IPaBO COOCTBEHHOCTH MM 3aKOH-
Hoe BnajeHue. [IpumeuareneH Tot ¢akt, uro B cuity crarbu 208 'K PO uckoBas 1aBHOCTH
HE pacnpocTpaHseTcs Ha TpeOoBaHHe COOCTBEHHUKA WIIM HHOTO Biajeibla 00 yCTpaHeHU!
BCSIKMX HapyLICHUH €ro Mpasa, XOTa Obl ATU HApYLICHUS HE ObLIM COCMHEHBI C JIMIICHUEM
BiIafeHus. B 9Toi CcBSA3M AIMTENBHOCTH HAPYIICHUS MpaBa HE MPETSTCTBYET yAOBIETBOPE-
HUIO 3TOTO TPEOOBAHUSI CYZIOM.

PaccmarpuBast BOrpoc o BO3MEUICHUH YOBITKOB, IPUYUHEHHBIX HEIIPABOMEPHBIM ITPETIST-
CTBHEM B OCYIIIECTBICHUH MTPaBa, CIEAYET UCXOAUTD U3 TOT0, uTO XOTs ¥ CT. 304 'K PO u ne
paccMaTpHBaeT JaHHOTO BONPOCaA, BOZMOXKHO CYOCHIMapHOE IPHMEHEHHE HOPM O BHEIOTO-

BOPHOM IIPUYMHEHUH BPE/ia, 3aKPEIUICHHBIX B M. 59 I'pasknaHckoro kozxekca PO.
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3. 3aBepiiias pacCMOTPEHHE HEKOTOPBIX MPOOJIEMHBIX BOMPOCOB BEIIHO-TIPABOBOM 3aII[H-
THI TIpaBa COOCTBEHHOCTH, XOTEJIOCH ObI OTMETHUTH, YTO 3aKOHOJAATEIFHOE PETYIUPOBAHNE
Y [IPaBOBasi JOKTPHHA BEIIHO-IIPABOBBIX CIIOCOOOB 3aIUTHI IPaBa COOCTBEHHOCTH — OJIHA U3
HMHTEPECHBIX M CIOXKHBIX MTPOOJIEM B OTEYECTBEHHOM I'PasKAAHCKOM IpaBe. PaccMOTpeHHBIE
B HaCTOsIIEH paboTe MONOKEHHS COCTABIIIOT COBCEM HE3HAUUTENLHYIO YacTh MIPOOIeMaTH-
KM 3aKOHOZATENbCTBA M JIOKTPHHBI BEIIHO-IIPABOBBIX CHOCOOOB 3alUTHI IpaBa COOCTBEH-
HOCTH. MHOXXECTBO HE 3aTPOHYTHIX B HACTOAIICH paboTe BOIPOCOB TpeOyeT OTAEeNbHOTO,
BEChbMa JIETaJbHOTO U3YYCHHSI.

MHorue panyoHaJIbHbIE BAPHAHTHI PEIICHHS BO3HHKAIONIMX B MPOLECCE MPUMEHEHUS
HOPM O BEIITHO-IIPABOBBIX CIIOCO0aX 3alIMTHI IpaBa COOCTBEHHOCTH Y K€ HAIIUTU CBOE 3aKpe-
IUICHHE HA YPOBHE PEKOMEHIAINH BBICIINX CYIOB, HX MPUMEHEHUE IIPOYHO BOIILIO B Cyned-
HyI0 IpakTuKy. Hazpena HE0OOXOAMMOCTb CHCTEMHOrO MpeoOpa3oBaHUS JOKTPUHAIBLHOIO
OTIBITA ¥ MaTEePUAIIOB CyAeOHOI MPAaKTUKU B Mareputo nipaBoBbiX HOpM ['K P®D. Xouercs Be-
PHTB, YTO ITAHUPYEMbIe U3MEHEHUsI HOpM [ pakaaHckoro kojaekca P® o BemHo-npaBoBEIX
crioco0ax 3alMuThl BEIIHBIX MPaB MOBBICAT APPEKTUBHOCTH MPABOBBIX HOPM U IO3BOJISTH

PELINTH CYIIECTBYOLINE MPOOIEMHBIE BOTIPOCHI.

Buorpadguyeckasi aHHOTALUSA:
Mapus Tumodeea — MpkyTckuii TocyaapcTBeHHbIH yHUBEpcuTeT, FOpUaMuecKuii HHCTH-
TyT. HayuHble nHTEpeChl: HeleiCTBUTENBHOCTh C/IETI0K, N3MEHEHUE U PACTOPKEHNE JI0TOBO-

pa, 3allMTa BCIIHBIX IIpaB, KOPIIOPATUBHOC MIPaBoO.

SUMMARY
Selected problems of the protection of property rights in the Russian Federation

The aim of the study is to evaluate the property rights protection system in the civil law system

of the Russian Federation. The author present the law instruments that owner and possessor are

entitled to by focusing on the law regulation and judicature.

KEeyworps: protection of property rights, owner, possessor, civil law



PAWEL ZEBROWSKI

Jorosop ACTA - 3auMTa HHTEJIEKTYaJIbHOM
CcO0CTBEHHOCTH MJIM MONBITKA OrPAHNYEHUsI CBOOOBI B
HHTepHeTe?

1. BBenenue — uto ke takoe ACTA?

MexayHapoaHOe corviaiieHue mo 6opsde ¢ KoHTpadakTHOM npoaykiuei [annt. The Anti-
Counterfeiting Trade Agreement (ACTA)] — BeIHECEHHOE Ha PacCMOTPEHHE MHOTOCTOPOH-
Hee TOProBOe CONIAILICHUE, COIIACHO KOTOPOMY OyJeT yCTaHOBJIEHO CTPOroe HaOMIOCHUE 3a
COOITIOICHHEM aBTOPCKOTO TpaBa B MHTepHeTen Ha pbIHKE MH()OPMALMU U WHPOPMAIHOH-
HBIX TEXHOJIOTHI M TOBApOB, OCHOBAHHBIX HA MH()OPMAIIMOHHBIX TEXHOJOTHIX. DTO COIvIa-
menue obcyxkaanock npasutenbcrBamu CIIA, Snonun, LBeiinapun, ABcrpanuu, HoBoit
3enananu, FOxuo# Kopen, Kanaabr, Mekcuku u EBporeiickoit komuccueit'.

ACTA B 3ambIClIe aBTOPOB JIOJDKHA SIBISATHCS YAaCThIO CTPATETUH, IPUMEHSIEMON TOPro-
BeiMU mipencraButensivu CHIA, EBpocoro3a, SImoHUM M APYTHX CTpPaH, MOIACPKABAIOIINX
Y/KECTOUCHHE KOHTPOJIS 3a HAPYIIEHUsMH aBTOPCKOro npasa. Ha npotskennu 6 net npasu-
TEJIbCTBA MHOTUX CTPaH BBIHALIMBAIM MJCI0 MEXKAYHAPOIHOTO COTPYIHUYECTBA, HAIIPAB-
JICHHOTO Ha 0OpbOY ¢ HApYIICHUSMH NPAB HHTEIUICKTYalbHOW COOCTBEHHOCTH B T1100Ab-
HOM MacmiTabe.

Wpnest o cornaniennn mo 0opude ¢ KoHTpadakuuei poxmiack Ha 31-M cammuTte [pymimbt
Bocbmu B momanckoMm ropoge Imenunic B 2005 roxy, koraa npeacraBuTeny SIOHUY Bbl-
JOBUHYIIH UACI0 O HEOOXOIMMOCTH MOBBIIIEHHOTO BHUMAHHS K BOIIPOCAM 3alIHUTHI IPaBo00-
nanarenei [T-poaykToB ¥ HU(PPOBOrO KOHTEHTA.

[ToAroTOBUTENBHBIN MEPUO CO3MAHHU MEXKIYHAPOIHOTO JOrOBOpA JIIMICSH B TCUCHHE
6 net n HacuuThBan 10 paynmoB neperoBopoB. B 2006 roxy x SlmoHNM MpHCOEANMHUINCH
CIIA, koTOpble COBMECTHO C SITMOHIAMH 00PaTHIIMCh K TapTHEpaM U3 IPYTUX CTPaH C Mpej-

JIO)KCHUEM Pa3BUBATh UAEI0 MHOTOCTOPOHHETO COTPYJHUYECTBO IO O0phOe ¢ KOHTpadaKT-

1 A. Teiirep, A View From Europe: The high price of counterfeiting, and getting real about
enforcement [online]. The Hill [Joctym: 2013-06-06]. Joctymasr Ha: <www.thehill.com/
acta/04/06/2012/pdf>.
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HOW mpoxaykuued u nuparctBoM. 23 okTsa0ps 2007 roxa Obuto oQuIHANIEHO OOBSIBICHO
0 Havajie TIeperoBopoB, K KOTOPEIM K TOMY BpeMeHH MOAKIIoummch EBponeiickuii Coro3
n UIBeiinapus.

CTOHT MOAYEPKHYTH, 4TO HEPETOBOPHI TPOBOIMIIMCE 32 3aKPHITBIMH IBEPSIMU 0€3 y4acTHs
MpeJIcTaBUTeNe MHOTHUX CTpaH U Jlake MEKIyHApOAHbIX opraHu3aiuii, Takux kak FOHE-
CKO, BOUC u npounx, Ha HO3UIMIO0 KOTOPBIX MOIVIM MOBIUATH NPOIITpaduBIINECS B BO-
Tpocax MUpaTcTBa CTpaHbl. TEKCT JOKyMEHTa TakKe He pa3miamraics, onHako B mae 2008
roJa YepHOBas BEPCHsI COINIAIICHUS BCE XKe Tpocodmiach uepes Wikileaks.

Lnem Poocoenus Toprosoro cormamenust ACTA cuuraercst 1 okrsiops 2011 roga. Xots
COIVIAIIeHHE TTOATMCAIM Ha TOT MOMEHT TOJBKO § TOCYJapCcTB, K HEMy B Onmpkaiimem Oymy-
meM IulaHupoBanu npucoeanHuThest Epponetickuit Cotoz, HIselinapus u Mekcuka. Cora-
IIEHUE JIOJDKHO BCTYNMTH B CHJIy IIOCIE TOTO, KaK AEMO3UTapuIo coriamenus (Snonun) Oy-
OyT MepeAaHbl JOKYMEHTHI O €ro paTn(UKaliy Kak MUHAMYM B 6 TIOJIUCABIINXCS CTPAHAX.
B mpemsepse nepemonun nozanucanus 30 ceHTOps B simoHCKoM ropoze CeHpail mporesn
nocesieHHslii ACTA cuMnosuym, Ha KOTOPOM ObUIM OCBELIEHBI OCHOBHBIE MOJIOXKEHUS JI0-
KyMEHTa 1 MTPO3BYYaJIH IIPU3BIBBI O IPHCOSIMHEHNH K CONVIAIICHHIO ISl TOPTOBBIX TAPTHEPOB
CTpaH-YYacTHHII.

Wrax, moaBoas nepBblidi UTOT, MOXKHO cka3arb, 4To ACTA - ToproBoe corniamieHue 1o
60pbOe ¢ KOHTpadaKkToM:

— HarpaBJIieHO Ha 00pb0y C BOPOBCTBOM HHTEIUIEKTYaIbHON COOCTBEHHOCTH B CETH
WHTepHeT, a TakKe Ha PhIHKAaX MPOrpaMMHBIX M IM(POBBIX MPOIYKTOB, 0COOCHHO
B CTpaHax ¢ BHICOKMM YPOBHEM ITUPATCTBa (B uncie KoTopbix [lonsma u Poccus);

— IperycMaTpUBaeT YKPEIUICHHE MEXTyHAPOJAHOTO COTPYAHNYECTBA B YACTH MPOJIBH-
xKeHUs 3G PEKTUBHBIX METOJOB 3alUTHI IIPaBo0OIafaTenel, a TakXke B3aUMHOE IIpU-
3HAHME MTATEHTOB MEXIY MONMCABIINMHICS TOCYIapCTBAMHU;

— CTHMYJIMPYET CO3JaHHe 3aKOHONATEeNbHOW 0a3bl JUIS BBIBICHUS M HaKa3aHHs Ha-
pyLIUTEINEi aBTOPCKUX U CMEXKHBIX T1PaB;

— ocHoBbIBaeTcs Ha ctannaprax Cornamennus BTO no ToproBeiM acrekraM mpas HH-

TemiektyanbHoi cobcrBerHOCTH (TPUIIC) € 1enbio UxX MaibHEHIIero YKeCTOUCHUs .

2. Onacenus, ceazaHHbie ¢ ACTA

Bcee ke, HecMoTpst Ha rpoMkue 3ambicibl aBTOpoB CormamieHus, Nepuosia BHEIPEHUs

ACTA c omaceHUsIMH 0XHJaJI0 BCE MHUPOBOC COO6HI€CTBO, BE€Ib HCKOTOPBIC IIOJIOXKE-

2 [IpotuB Koro HampaBieH HOBBIH MexxyHaponHblid qoroBop ACTA [online]. Copyright AB-
topckoe IlpaBo [Hoctym: 2013-06-02]. Hoctymusl Ha: <http://www.copyright.ru/news/
main/2011/10/12/ACTA>.
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Husi ACTA ¢ TpynoMm OanaHCHpOBAIM Ha TPAHW KECTKHX MEp W JaKe HApPYIICHHUS MpaB
n cB0oOOJ uenoBeka. Tak, K mpuUMepy, 10 YCIOBHSIM COTIAIICHHS:
— pabOTHUKHM TaMOXXHU Ha TpaHunax noanucasiux goroBop ACTA rocynapcTs mo-
JydaT MpaBo MPOBEPATH COACPIKUMOE IMOPTATUBHBIX HU(POBBIX YCTPOHCTB (MOOUIIB-
HBIX TeJe(h)OHOB, IIIEEPOB, HOYTOYKOB H TIp.) € LENBIO OMCKa HENIeTAIbHOTO KOHTEHTA
U IIPOrpaMMHOI0 00ECIICUECHUS;
— mpoBaiiepsl OyayT 00s3aHBI MO MEPBOMY TPeOOBaHHIO TpaBooOaaaTeneit yna-
JSITh HeJIeTallbHBIH KOHTEHT, a TakXKe MPEeNOCTaBIITh BCIO JHMYHYIO HH(POPMALHUIO
0 HapyILIUTEIAX;
— Oyzer paspeleH 00bICK Ha YaCTHBIX TEPPUTOPHUSX C LIENIBIO TOUCKA KOHTpadakTa,
a TaKKe HEMEIJICHHOE U3BATHE U JIMKBUIALHUS JII0O0TO 000pyI0BaHHs, TPHMEHIEMOTO
JULSL IPOM3BOJCTBA U UCIIOJIb30BAHUS HEJICTAIBHOM IPOAYKIHU.

JIyis BBILICOTIMCAHHBIX JCHCTBHH HE TOTPEOYeTCs HU COOTBETCTBYIOIIECTO CyAeOHOTO
NIPEIIMCAaHMs, HU J0Ka3aTelbCTB (haKTa MUpaTCTBa Kak TakoBOro®. EcrecTBeHHO, CTOND He-
JIEMOKPATHYHBIN MO/IXO0]T BEI3BAJI BOJIHY KPUTHKH CO CTOPOHBI OOIIECTBEHHBIX OPraHU3alni,
PYKOBOJICTBA CTPaH € BBICOKMM YPOBHEM ITUPATCTBA U MHOTHX OTPACIIEBBIX IKCIIEPTOB.

[lepcnexruBa noanucanus cornamenust ACTA cronknynack B EBpone ¢ BOJIHOM KpuUTH-
xu. Pe3kue mporectsl npotuB ACTA npokaruinuck o MHOTUM crpaHaM Espocorosa. IIpo-
TUBHUKHM HOBOT'O 3aKOHa YCMOTPEIM B HEM PENPECCHBHYIO COCTABISIOILYIO, KOTOpas Io-
MOXKET BIIACTSIM B IIeH3ype VHTepHeTa, yCTaHOBIEHHU CETEBOTO KOHTPOIIS HaJl CBOOOIHBIMHU
rpakJaHaMH M yIIEeMJICHUH X 0a30BbIX IPaB.

IToBomoM Il HENOBOJBLCTBA (POPMANBLHO TMOCTY)KWJIA TaKkKe TOTOBHOCTH EBpocoro3a
K paTuuKauyi MeXIyHapoqHoro ToproBoro coramende mo 60pbde ¢ KoHTpagakTHOMH
nponykuueit (Anti-Counterfeiting Trade Agreement, ACTA).

Opranuzanus Access, BBICTYNArOIAs IPOTUB IPUHSITUS JJAHHOTO 3aKOHOIIPOEKTa, Opra-
HHU30Bajia BCeMUpHBIN JeHb mpotecta 11 deBpans 2012, yroOsl mokazars EBporeiickomy
napJIaMEeHTy He0OX0AUMOCTb 0TKa3a oT paruduxanuu ACTA. ITporects! mpouuty 0ojee ueM
B 200 eBpOIEHCKUX TOposax, Ha yIHIIBI BBIILIIN JECATKN THICSY MpOTecTyromux. CaMbIMu
MHOTOYHCIICHHBIME ObUTH BICTYIUICHUS B [epmanum, [Tonbmre n lommangun. B Tepmannu
Ha ynuuel BeILM Oosee 25 Thic. nemoHcTpanToB. B Coduun — 10 ThIC. yenosek, B Byxape-
CTe — Mopsijika Tpexcot, B bepnune — Gonee 2 ThIC., B MIOHXEHE — OKOJIO 16 THIC. YEIIOBEK.
JemoHcTpanuu Takxke npouuy B JlJonnone, Bapmage, [Ipare, Bunbntoce, bpatucnase, I1a-

pmxe, Bproccene, JlyonuHe u Apyrux ropogax®.

3 TlonHeli TekeT MeXIyHApPOTHOTO COTAlleHHs Mo 0ophOe ¢ KOHTpadaKkTHOU MPOIYKIUCH
[online]. Foreign Affairs, Trade and Development Canada [[loctym: 2013-06-04]. JlocTymast
Ha: <http://www.international.gc.ca/trade-agreements-accords-commerciaux>.

4 C. Iloncymun, EBpomy coTpsaciu IEeMOHCTpalUU IPOTUB TallHOIO 3aKOHAa O KOIMpalTe
[online].M3nanne o Beicokux TexHomormsx [Hoctym: 2013-06-06]. Hoctynusr Ha: <http:/
www.cnews.ru/news/top/index.shtml?2012/02/13/477294>.
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[Ipotecryromue yrBepxaanu, uto ACTA 3HaUNTETHHO COKPATUT BO3MOXKHOCTH CBOOO/I-
HO BBIpa)kaTh CBOE MHEHHUE B MHTepHETe. B To e BpeMsi CTOPOHHHKH 3aKOHOIPOEKTa Ha-
CTauBaJIM, YTO COIVIALICHWE HE BHOCHUT KAKMX-THOO M3MECHEHHH B JCHCTBYIOIINE 3aKOHBI
1 JMLIb 3alUIIaeT IpaBa aBTOPOB Ha (JOHE aKTHBHOTO PA3BUTHS ITUPATCTBA B MHTEPHETE.
OHHM MOAYEPKHUBAIOT, YTO BO BpeMsi OOCYKICHHI BCEr/Ia BBICTYIAIH 38 OTKPBITOCTD IPHH-

LUIIOB COITIAIICHUA.
3. Peakuusa Ha ACTA o0mecTBeHHOCTH U MOJUTHKOB B IlosbIire

JIBmxenue, BeicTymnatomiee mpoTuB npuHATHS ACTA, Takke IIUPOKO MOAIEPKUBATIOCH Wiie-
HaMH XaKepCKOW IpyNIHUpPOBKH Anonymous, KOTOpbIe B3sUIM Ha ce0s OTBETCTBEHHOCTH 3a
B3JIOM MHOTHX CaliTOB MUHUCTEPCTB ¥ BEAOMCTB. VIMEHHO IpynnupoBka Anonymous Ipu-
yacTHa K ToMy, uto 23 siuBapst 2012 roza, psizi BeO-calTOB MOJIBCKOTO MPABUTEIBCTRA (B TOM
YHciIe CaiiThl IPE3UICHTa, ceiiMa, MUHUCTEPCTBA KYJIBTYphl, KaHIEISIPUH ITPEMbEp-MHHHU-
CTpa) ObUIM HEIOCTYIHBI B pe3y/bTaTe HampaBieHHbIX Ha HUX DDOS-arak. FIMeHHO 3TO
npugano B [lonble MenuaibHy0 OIIacKy BOIpocaM U mpobiemam, cBsizaHHbIM ¢ ACTA.
Psan monbckuxX calTOB M COIMAIBbHBIX CeTell OOBSABHI O TOM, YTO OHM yCTPAaWBAIOT aKLUU
nporecra npotuB Hamepenus [onbmm noanucars ACTA.

OO01ecTBO aKTUBHO 3auHTepecoBanock npodiemoit ACTA u Bce B Oosee yOequTeIbHbBIX
(dbopMax JIeMOHCTPUPOBAIIO CBOE Hecoracue Ha noanucanue CornamieHus. Yxe 24 siHBa-
pst Gostee ThICAYM YesIOBEK npoTecToBanu nepea Mudopmannonnsiv bropo Esponeiickoro
[TapnamenTa B Bapmage; 25 sHBaps, mo kpaineit mepe, 15000 1eMOHCTpaHTOB BBIpaskain
mpotecT B Kpakose, 5000 Bo Bpomase, u B Apyrux roponax cTpanbl. 27 ssHBApS, MPOTECTY-
IOIHX II0 BCEH CTPaHEe HACUMTHIBAIOCH ICCATKH THICSY .

ITonemuka B mosbckoM [lapmameHte Tarkke ObUla OYCHb HAINpSDKEHHOM. 26 siHBaps
2012 roma Tpymnma MOJbCKUX IMOJWTHKOB BBIPa3wiia HEOJOOpPEHUE OTOBOpa, HAJEB Ma-
cku I'ass doxca Bo BpeMsl apIaMEHTCKUX pa30uparenbeTB. M300paxeHus 3TOro coObITHS
OBICTPO PACIIPOCTPAHWINCH B MHTepHeTe. [loyibcKkasi Ommosuiys npaBoil maptuu [lpaso
u Cnpagednusocmy BIIOCIEICTBIH NpH3bIBaia K peepenaymy mo ACTA.

3 deBpaiist 2012 IMpembep-munucTp Honbim Jlonansa Tyck 3asBUI 0 IPHOCTAHOBKE MIPO-
necca paruduKanny aHTHITUPATCKOTO 3aKOHA, KOTOPBIH BBI3BAJI MACCOBBIE IPOTECTHI HHTEP-
HeT-ToJIb30Baresel crpanbl. [1o ciioBaM npembepa, 3aKOH Bce eIlé MOJKET BCTYIHUTh B CHITY,
OZIHAKO 3TO JOKHO IIPOU30UTH TOJIBKO IOCIIE OOIECTBEHHON TUCKYCCHH, B KOTOPOH 1OIK-

HBI [IPUHATH YYacTHE KaK MPaBoOOIafaTesn, Tak H 0OObIYHBIC [0JIb30BATEIIN HHTCPHETA®,

5 TIpembep [lonmpim oTKa3ancs paTuGUIUPOBATh AaHTUIUPATCKHA 3aKoH [online]. Lenta.ru [[o-
ctym: 2013-06-15]. Hoctymusr Ha: <http://lenta.ru/news/2012/02/04/acta/>.

6 IIpembep [lompmmy oTka3zancs paTuduIpoBaTh aHTHIUPATCKHi 3aKkoH [online]. Lenta.ru [[o-
ctym: 2013-06-15]. Hoctymusr Ha: <http://lenta.ru/news/2012/02/04/acta/>.
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4. llo3uuus EBponeiickoro Corw3a no ACTA

IIpaButenscTBeHHBIE YupexaeHus: EBponeiickoro Coro3a NpUHUMANINM aKTHBHOE y4yacThe
B TMOJIEMHUKE KacaTejlbHO TOProBOro coriaiieHus mo 6opr0e ¢ KOHTpadakTHOM MPOTYKIIHU-
eit ACTA. Jluckyccun, IefCTBHTENBHO, OBUIM OYEHb JKAPKUMHU M INPHHUMAIU TPH STOM
pasHbIii XapakTep: OT MOMNBITOK Pa3BeHYaTh OCHOBHBIC MU(BI O HOBOM MEXIyHAapOIHOM
JIOTOBOpE M ONpaBJaTh MOIMNHUCAHUE COMIAIICHUS O OJHO3HAYHBIX COMHEHHMH B COOTBET-
crBun ACTA yHIaMeHTaTBHBIM IPaBaM U TPAKIAHCKHM CBOOOAM.

Uro npumeuarensHo, Kanep Apud, noknamuuk EBponeiickoro napnamenrta nmo ACTA,
ToJsiajl B OTCTaBKy co cBoero mocta emg B 26 staBaps 2011 u ocynun goroBop camsiv pe-
wumenbHbiM 06pazom peanusysi CBOe HaMEepEeHUE TOCIaTh YeTKUI CUTHAII U TIPeTyTIPEeIUTh
O0ILECTBEHHOE MHEHUE 00 ITOM HEMPUEMIIEMON CUTYaIUU U OTKA3bIBAsICh NPUHUMAMb VY-
cmue 6 amom mackapaoe’.

BaxxHo 3amMeTuTh, YTO HEKOTOPBIE KOMUTETHI EBpomnapinamenTa B mporecce rojloCoBaHus
HE OKa3aJli MOJEPKKU aHTUIuparckomy norosopy ACTA, nocssieHHOMy 00pb0e ¢ KOH-
TpadakTHOM npoaykien. [[pOTHBHUKN TPUHSITHS 3TOTO JIoroBopa — 310 KomuTrert, 3aHrMa-
fommiics rpakaaHcKuMu cBoOomamu, KoMUTeT 1o BOmpocaM MPOMBIIUICHHOCTH, dYHEpre-
TUKHU U uccienoanuii, FOpuandeckuii komurer. Oco00 3HAYMMBIM OBLIO TAKXKE PELICHUE
Komurera EBpomapnamenTa mo Mex1yHapOJHON TOPTOBJIE, KOTOPBIN MPOTOI0COBAT IPOTHB
paHee TONYYHBIIETO0 MPOTHBOPEUHMBEIE OLeHKH ToproBoro cornanreHus Mo 0opbde ¢ KOH-
tpadaxuueiit ACTA. ITo MHEHUIO MHOTUX 9KCIIEPTOB, IMEHHO 3TO CTaJI0 CMEPTEIbHBIM y/a-
pom 1t Becero npoekta ACTA.

12 nemyraroB komuTeTa mporoiocoBanu 3a npuaatiae ACTA, 19 6butn npotus. C mpo-
LeCcCyalbHON TOUKHU 3PEHUsL, 3TO OblIa NOCIEAHSI CTaANs PACCMOTPEHHS IPOEKTa CoIvalle-
HUS TIEpe]] pelraromnM rorocosanrneM B EBponeiickom mapnamente. Kax mpasuio, romoco-
BaHHE KOMHTETa SBJIsIeTCS (GopMaIbHON pekoMeHaaruel s ronocosanus B EIT. JlemyTatst
EBpomnapinamenta Teneps Moy 6o npunsate ACTA B HbIHENIHEM Buje, 0€3 OroBOpOK,
WJIM IPOTOJIOCOBATh MPOTHUB.

OnuH 13 auaepoB KoMmuTeTa, OpuraHckuii nemytar EIT JIaBux Maptun, 3asBua mocie
TOJIOCOBAHMUS, YTO KOMHTET IIPOr0JIOCOBAT HE NMPOTUB MHTEIUIEKTYalbHONH COOCTBEHHOCTH
Kak TakoBoi, a mpotuB ACTA — HeymauHOTO JOKyMEHTa, KOTOPBIA OCTABIISIET MHOTO BOIIPO-
coB 0e3 orsera®. OqHO U3 MaBHBIX onaceHuii Komurera 3aximouanocs B ToM, yto ACTA He

COOTBETCTBYET OCHOBHBIM IIpaBaM uesioBeka. Kpome toro, monens, kotopyto ACTA mpen-

7 J. Baker, IDG News. Opposition to ACTA Swells in Europe [online]. PCWorld [doctym:
2013-06-12]. Jocrymnust Ha: <http://www.pcworld.com/article/249456/ opposition_to_acta_
swells_in_europe.html>.

8 Anrtummparckuii  goroBop ACTA  ommsoxk  mposamy [online]. Hooctm DELFI
[doctym: 2013-06-06]. JocTtymHbl Ha! <http://rus.delfi.ee/daily/euroopa/
antipiratskij-dogovor-acta-blizok-k-provalu.d?id=64577060>.
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JaraeT Uil 3alUThl MHTEJUICKTYalbHBIX IPaB, OMUPAETCS HA YCTAPEBIIHMX MPEACTABICHUIX
0 udpoBoit HHPOPMAIHH.
B wurore, B pemaromem rojgocosanun 4 urons 2012 roxa EBpomapiameHT mporojocoBai
npotuB ACTA — 478 nemyTaroB mporoiocoBany mpoTus, 39 — 3a, 165 Bo3aepxkanocs. EB-
pomapiIaMeHT PEeIIvI, 9TO B TOM BHIE, B KOTOPOM COIJIallIeHHE ceifyac CyIIECTBYET, OHO
IPOTHBOPEUUT JaX€ CaMbIM OCHOBHBIM IIpaBaM 4eJOBeKa, KOTOpbIe AeKknapupyeT EBpoco-
103. Takke OHO OKa3bIBACT BIMSHHUE HA MTPaBOBYIO Oa3y EBpocoro3a, Tak Kak BCTYIAET C HEi
B IIPOTUBOPEYUHST.

Takum o6paszom, Cortamenue ACTA noctumia ydacTh Tak Ha3blBaéMOW HaTypaslbHOMI
CMEpTH, TaK paHee OT Hero oTkazanuch ABcrpanus, llIBeimapus n Mekcnka — cooTBeT-
CTBEHHO BBECTH COIJIALIEHHE B JKM3Hb MOKHO OBUIO TOJNBKO B HECKOJBKHX CTpaHax, 4To

pacxoaunocs ¢ 3ambiciiamu aBTopoB ACTA.
5. 3akaroueHue

OO0u1enpu3HaHHO, 4TO YOBITKM TPaBOOONIAAaTeNe OT MOBCEMECTHO PACIpPOCTPAHEHHOTO
MIHPATCTBA COCTABILIIOT OYCHD CEPhe3HbIC CyMMBL. [103TOMY BIIOJIHE OOBSICHAMBI YYaCTHB-
HIMeCs B TMOCJEAHNE TOIbI MOMBITKH MOAICPKATh MHTEIUICKTyalbHbIC MpaBa, PaCIINPHB
M Y)KECTOYMB CPEICTBA MX 3alUThl. Takue MOMBITKH PEATH3yIOTCs MPaBOOOIaaTeIsIMu
1 B cepe MPUHSATHS MEXKIYHAPOIHBIX, PETHOHATIBHBIX MM IBYCTOPOHHHX COINAIICHHH,
U 1000MPOBAHUS HAIIMOHAIBHBIX 3aKOHOMPOCKTOB, U CO3MAHHUS CYIeOHBIX MPELEICHTOB,
a 3areM M eIMHO00Pa3HOM Cy/IeOHON TPAKTHKH.

OueHp YacTo MPU 3TOM BO3HUKAET yrpo3a YIIEMIIEHHsS OCHOBOIOJNATAIOIINX IIPaB Ha
cBOOO/Y clIoBa, cBOOOY pacrpocTpaHeHus: MH(OpMaluu, HENPUKOCHOBEHHOCTh YaCTHOM
JKU3HHM, JIOCTYII K KyJIBTYPHBIM LEHHOCTsIM. Hepenku cirydan 3710ynoTpedieHns: HHTEIIICK-
TyaJbHBIMU TIPaBaMHU: YaCcTO OCHOBHYIO IPHUOBLIb OT HCIIOIb30BAHUS MHTEIUICKTYAIBHBIX
PE3yAbTATOB MONYYAIOT COBCEM HE MX aBTOPBI, & Pa3HYHbIC MOCPEAHUKH. YacTo pa3BUTHE
TEXHOJIOTHIl BCTPEYAET CePhE3HBIC MPEISITCTBUSI B BUAC Y3aKOHCHHBIX M MAKCHMAJIBHO pac-
HIMPCHHBIX MOHOTIONUH OT/EIbHBIX YYACTHHKOB, @ X CHJIBI HCTOLIAIOTCS B OECKOHEUHBIX
[aTEHTHBIX BOHHaxX'’,

U Henp3st cka3arh, B MTOTE, YTO BBIMIPHIBAIOT OT ITOTO TOJBKO MPABOOOIANATEIHN WITH
TOJIBKO TOJTb30BaTesd. [1oXkanyii, 4To IPOUrPaBIIkX TyT ropasao 6odbiie. B 31oit cutyanuu
CTOWT JINIITHHUN Pa3 BCIOMHUTb, YTO OJMH U3 0a30BBIX MPUHIIAIIOB MPaBa MHTEIICKTYaIbHOM
COOCTBEHHOCTH — 00ecreueH st 0ajaHca MHTEPECOB MpaBoodiaaareneii u oomecTsa. MimeH-

HO B 5TOM HaIpaBJICHUU U JOJDKHBI IIpUJIaratbCsi OCHOBHBIC YCHUIIHA. Baxnee Bcero moreIT-

9 A. Souppouris, EU Parliament rejects ACTA [online]. The Verge [doctyn: 2013-06-06]. do-

ctynHsl Ha: <http://www.theverge.com/2012/7/4/3136773/acta-no-vote-eu-parliament-meps>.

10 O6mmit 0630p Antu-KonrpadaxraHoro Toprosoro Cormamrenus [online]. Lex Digital Blog
[Hoctym: 2013-06-02]. Hoctymusr Ha: <http://lexdigital.ru/2012/019/>.
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KM OTBICKAaTh HOBBIE TOUYKH PABHOBECHS B3aUMHBIX HHTEPECOB, @ HE XOPOIIO YKPEIUICHHBIC
pyOexu 060pOHBI.

3a0iy)/1at0TCst T€, KTO MPHU3BIBACT K IMOJHOMY OTKa3y OT MHTEJUICKTYalbHBIX MpaB TPy
JIFOOBIX JIFOJICH I0JKEH JOCTOHHO BO3HATPAXKIAThCsl, U ABTOPBI TYT — HE UCKIIFOYEHHE), HO HE
COBCEM ITPaBHI U T€, KTO TBITASTCSI BCEMHU CHIIAMH YIePKaTh CIIOKUBILIEECS MTOJTOKESHUE, TIOJI-
IUpasi BETX0E KUIIbE BCE HOBBIMU M HOBBIMHM OCTOHHBIMH OaJIkaMH, OT 3TOrO OHO HE CTaHEeT
6oJiee MPHUBICKATEIBHBIM U IIPUHOCSIINM IPHOBLIE' .

JocTmxkenne 6amanca HHTEPECOB CTOPOH BIIOJHE BO3MOXHO. [IpoeKTsl pa3zpadorars He
TaK Y CJIOXHO. [71aBHOE, 3TO, KOHEUHO, O0Ilee OCO3HAHUE U NPUHATHE HEOOXOTMMOCTHU
IIepeMeH, pacCMOTPEHNE TaKUX MPEeUIOKEHUH Ha MEXIyHapOIHOM ypOBHE U Ooiee-MeHee
eIMHOIIACHOE UM CJIeZ0OBaHMe. A TIOKa MBI He NMPHILIH K 3TOMY OBOPOTHOMY MOMEHTY —
B)XKHO HAOMIOAATH 32 TCHICHIMSAMHU M3MEHEHUH B cepe MCIOIb30BaHUS UHTEIICKTYallb-
HOTO MPOAYKTA, PACHPOCTPAHSTH ITOJIOKUTEIBHBIH, HANPaBICHHbIH Ha TIOMCK KOMIIPOMECCa
OITBIT, U OTKPBHITO MPOTHBOCTOSTH MOMBITKAM PEIIUTh MPOOIEMBI 32 UY)KOW CUET, M3BIEUb

CUIOMUHYTHYIO BBITOY, IOXOPOHHUB ITPU 3TOM BE€PY B BO3MOKHOCTH HAXOXKXACHUS COIJIaCusl.

Buorpadguyeckasi anHOTALUSA:
Pawet Zebrowski — cTyeHT (aKyasTeTa MpaBa i aAMHHHCTPALMH YHUBEpCHTETa UM. Afa-
Ma MurnkeBnya B [To3Hanu. HaydHble HHTEpeChl: MEXIYHAPOIHOE H eBPOIMEHCKOe MPaBo;

COBPEMCHHBIC MCKAYHAPOAHBIC OTHOLICHUS.

SUMMARY
Acta Agreement - protection of intellectual property rights or attempt to limit Internet
freedom
The aim of the study is to analyse the Acta Agreement in the context of the question whether it
is a form of protection intellectual property rights or an attempt to limit Internet freedom. The
author presents the Acta Agreement content, concerns about it, social reaction and European
Union standing.

Kevyworps: Acta Agreement, intellectual property rights, Internet freedom

11 O6mmit 0630p Antu-Konrpadaxranoro Toprosoro Cornamenus [online]. Lex Digital Blog
[Jocrym: 2013-06-02]. Joctynusl Ha: <http://lexdigital.ru/2012/019/>.
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MicHatr FLIEGER

'The Ownership Concept in Modern Management — How
to Become More Efficient (Outsourcing Viewpoint)

Introduction

Modern management is an area of organizational operations which is the subject of
more and more attention nowadays. It is simply due to the increasing need to search for
effective competitive advantage. This is true not only for business oriented organizations
but also for those involved in public administration. In the first case, the need to be more
competitive results from globalization and from domination of the so-called customer
market. Globalization makes it easy to move operations between boundaries so there are
no more safe areas to hide from competition anywhere. The customer market makes it
easy for customers to choose, but difficult for producers to sell —so competition increases.

The public sector has been undergoing many changes in recent years'. This is due to
the increasing will to participate in local management by local companies and inhabit-
ants as well. Moreover, the competition between local offices to attract business is a fact
which is hard to deny. Thus, the needs of target customers must be heard and the man-
agement must make offices flexible enough to adjust to changeable needs”.

In both of the above cases the management system seems very attractive as far as gain-
ing a competitive advantage is concerned. One reason for this is the fact that it has been

rather neglected in recent years and thus, being the first to improve the area may result

1 M. Kulesza, Samorzad terytorialny w Rzeczpospolitej Polskiej — stan obecny i perspektywy
rozwoju [online]. Biblioteka tekstéw o samorzadzie terytorialnym i reformie administracji
publicznej [access: 2013-11-10]. Available at: http://sztuki.awardspace.info/samorzad/kulesza2.
htm/.

2 MLE. Porter, Competitive Advantage, The Free Press, New York 1985, p. 87.
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in some kind of advantage: flexibility, costs, time of operations, quality of management
and the product itself.

In a management system there are some aspects that have to be taken into consider-
ation in order to achieve possible improvements. The main aim of the article is to explain
what the concept of modern management is and what the role of ownership is in becom-

ing more competitive.
1. From administration to management

'There are various definitions of management in the literature, but one will be presented
here that shows the evolution from simply administering the organization to efficiently

managing it. The general idea is presented in figure 1.

VI Ideal
state:
t=0
=0

q=opt

VII. Reaching ideal state

VI

Mastering process organization -using
process maturity model

V. Process management

IV. Modern managament concepts: fractal organization,
virtual organization, benchmarking, outsourcing

II. Classic concepts, eg. F. Taylora, H. Fayola, M. Webera

II. Improving administration, eg. electronic documents, internet conneciton
with the customers

1. Basic state - administration -law procedures fallowing

Figure 1: Management evolution concept

Source: Author’s concept
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As figure 1 shows, the basic level is number I and with each level upwards the manage-
ment’s professionalism increases®.

Level I is characteristic for organizations which base their operations on simply fol-
lowing the rules of legal regulations. They assume that there is no need to become more
efficient in the area of management or they do not have the awareness that they should
improve in this area. Nowadays, the last situation is not rare, which indicates the need to
develop managers’ knowledge in the economy.

Level 11 is very close to the first one. The only difference is that administration be-
comes smoother by using electronic programs, for example electronic documents or
making it possible for customers to get and send documents through a web site etc. The
advantage of this level is the fact that managers start to feel the need to improve though
they still probably lack the knowledge to go much further in their actions*.

'The next level is characteristic of the classical approach to administration and man-
agement. It is mostly due to academic programs which provide students with knowledge
according to rather dated programs, seeing Taylor and Fayol’s concepts as the only ones
applicable to management. It must be said that some of the thoughts and rules provided
by the classics are still true, but some of them do not stand the test of time. Moreover,
there are many more modern concepts which match modern businesses better and are
the key to effective management.

Level IV can be called modern management in its simplest form. It means that the
managers have the knowledge and the will to implement modern management concepts
in their strategic, tactical and daily operations. They build a whole system and match it
accordingly with human resource management. Among the most important concepts
are: fractal organization, virtual organization, net organization, system organization,
learning organization, lean management, outsourcing and benchmarking. Each of them
is complex and usually requires the employment of another one as most of them are
complementary. To construct such a system a lot of knowledge and experience is needed.

'The next level is even more difficult to reach because it is connected with changing the
whole organizational structure. To achieve this, it is usually necessary to first introduce
the process structure at the same time as the traditional one, and then remove traditional
structure and operate only with the process one. To implement process management it
is necessary for the managers to know the concept well, understand it and be able to
conduct dramatic changes in the organization. Such changes require complex activities
for all the different concepts and, first of all, human resource adaptation to a new way of
thinking and operating.

Once the process structure is introduced we must go to level VI which is about con-

stantly improving processes within the organization. Here, the process organization

3 Z. Martyniak, Metody organizacji i zarzqdzania, Krakéw 1999, p. 23-25.
4 M. Milek, Wybrane problemy administracji publicznej, Sulechéw 2004, p. 9.
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must become mature, which means it must go through the levels of maturity listed in the
maturity model. Only then will the organization become flexible enough to move closer
and closer to the ideal state, which brings us to the next level and then to the last one.
The ideal state in the model is defined by three characteristics: time of operations is
zero, cost of operations is zero and the quality is optimum. Of course, the ideal state will
never be reached but it is still possible to keep the characteristics in mind as a kind of

target when it comes to changing the organization.

2. Outsourcing in process management. The exreengineering concept

Process structures are basically alternatives to classical ones. Traditional structures divide
the organization according to functions, e.g. marketing, finance etc. Process structures

are different. They see the processes within the organization according to figure 2.
Figure 2: Process within the organization:

income — operation 1 (worker or team 1) — operation 2 (w/t 2) — outcome
Source: Author’s concept

'The process begins with the resources which may be material things like money, ma-
chines, half-finished products etc., and non-material like knowledge, skills, information
and so on. They are then handled by worker or team 1 who is responsible for operation 1.
'The result of this operation is then submitted to worker/team 2 responsible for operation
2 and then finally the outcome — the product or service appears.

What is very important in the process is the relationship between the workers. They
are in a deliverer/customer relationship which means that each worker must recognize
the needs of the following one and then, accordingly, match the mini-product to these
needs. This is also called marketing activities inside the process. In cases where the fol-
lowing worker is constantly dissatisfied with the work he receives from his deliverer,
there is a possibility to remove the delivering worker and replace him with someone
from outside of the company — thus we may say that a special kind of outsourcing ap-

pears. This possibility makes the company more flexible in process formation and also
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adds a kind of pressure to the workers, who feel they must adjust to the needs’. If not,
they are exchanged and simply removed as a source of costs for the company.

At this point it should be mentioned that for such a mechanism to work, a special kind
of worker is necessary. They must be able to communicate very well and to exchange use-
ful information. There is also a lot of freedom of action, which requires workers who are
able to organize themselves without ongoing help from managers. On the other hand,
the manager must provide workers with the freedom. So we may say that the managers
must empower their workers as much as is possible.

When a company is constructing the process it is not necessary to limit the possible
operations and workers only to the resources the company has. It is possible to some-
how divide the process between different organizations. For example, a few operations
may be in one company and the next few in another. Thus, it is possible to handle the
processes which one company would not be able to conduct. Then, of course, the owner-
ship of the process is shared, but the process still exists. Such a configuration is called

exreengineering®.

3. Ownership outsourcing in business

'The decision whether the organization should operate under its own ownership is taken
in all kinds of organizational structures. In the traditional approach, where the func-
tions are the main criteria for dividing the structure, it is quite common to use the
services of other companies. It means that the organization decides to resign from its
own ownership in the area. The main drive to do that is to build competitive advantage,
usually through cost savings or through specialization. Outsourcing companies are usu-
ally highly specialized in the area they operate in and so they are more competitive. It
is simply cheaper and more effective to use them than to finance such activities inside
the organization. On the other hand, the company that outsourced the operations may
focus on its own main field of operation and thus may enlarge the profits coming from
outsourcing’.

The main areas to outsource in the traditional approach are financial management,
human resource management, IT services or marketing support. It is also possible to
outsource production operations or all the production, as, for example, Nike does. Finan-
cial outsourcing means that the company does not employ accountants and so it has no

need to pay them, control them and teach them. It is a very common situation that the

5 P. Grajewski, Organizacja procesowa. Projektowanie i konfiguracja, Warszawa 2007, p. 79-88.

6 W. Dziemianowicz, M. Mackiewicz, E. Malinowska, W. Misiag, M. Tomalak, Wspicranie
przedsighiorczosci przez samorzqd terytorialny, Warszawa 2000, p. 17-19.

7 M. Trocki, Outsourcing. Metoda restrukturyzacji dzialalnosci gospodarczej, Warszawa 2001, p. 13.
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external company not only manages the invoices and so on but may also have the direct
possibility to operate on the company accounts. It is, of course, possible using computer
systems and the internet.

As for human resource management, the most common approach is to let the external
company search for new employees, recruit them and then very often plan and conduct
the training system. Usually, the advantages of such an approach are many — from cost
savings to time and organizational effort minimalizing. Such companies must cooperate
very closely with each other because it is necessary to know the specific conditions and
requirements very well. This is crucial to matching the worker exactly to the needs the
company has.

A typical area for ownership outsourcing is the I'T sector, in which high class special-
ists are usually employed. They not only have the knowledge, skills and experience but
also the equipment, which is a huge investment. Taking the above into consideration, it
is often much cheaper and more effective to employ an external company to deliver I'T
services , rather than organize the new IT section within the organization®.

What may be quite surprising is the fact that whole production systems are often
outsourced. In such cases, the company usually delivers only the designs and the tech-
nical requirements for the products to be made and the external company handles all
the production processes. Control here is an important issue because of quality require-
ments. Moreover, the way the products are made, for example by using cheap labour in
China, may be a problem in home markets. Customers may not want to buy products
made in such a way’.

It is sometimes necessary to outsource operations because the market is completely
unknown to the company. This is the case when the company wants to enter new mar-
kets, new cultures or geographical destinations. Then, complex marketing research is
needed and it is often best to outsource the research process to a company which comes
from the region and knows and understands the clients’ habits well. Although the ser-
vices and complex research are usually very costly, they minimize the risk of failing in
the new market. Thus, it is usually worth spending even large amounts of money on

outsourcing because potential failures may result in huge loses.

8 S. Cyfert, K. Krzakiewicz, Nauka o organizacji, Poznan 2009, p. 160.
9 GAP company faced such problems in their home US market.
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4.’The pros and cons of resigning from ownership

As the nature of outsourcing has been explained above, we should take a closer look at
the potential profits which it may bring and also at some threats which are connected
with losing ownership of operations.

The main advantage is usually connected with cost cutting. When the company uses
the services of a smaller and more specialized company it does not have to keep the pro-
duction capabilities itself, which may result in considerable savings. Very often it is not
necessary to keep the capabilities all the time because the service which it outsourced
may be needed only in some periods of time. Then fixed costs may be minimalized,
which makes outsourcing so attractive.

Another advantage is flexibility. In the era of fierce competition, flexibility seems to
be one of the main requirements to keep the customer satisfied. One way to become
more flexible is to find a way to build or rebuild an organizational structure quickly and
cheaply™. This means that when it is necessary to change operations, outsourcing seems
one of the best ways to do so.

When the company turns to outsourcing it usually cooperates with smaller and more
specialized firms. Specialization means that the service which is outsourced will prob-
ably be more effective than if it were under the ownership of the company. This way it
is possible to get a better product and save money at the same time. Moreover, during
the cooperation with the highly specialized company it is possible to learn a lot. A new
perspective may be gained and this makes it important from the strategic point of view.

Managing a business nowadays is very often connected with deciding which problems
should be solved personally and which may be delegated outside. Management effort
reduction is also one of the main drives which brings companies to outsourcing. Once
the service is outsourced the managers may focus on their own area, which may make
their work more effective. Of course, they still have to monitor the cooperation with the
external company but when the cooperation moves forward and the trust appears, the
mechanism becomes automatic — it does not require day to day care.

In building a competitive advantage it is necessary to create so called relative capital.
It is the relationships (formal or informal) which the company has with others which
make the functioning as a whole become easier. This relationship is often based on trust
and shared experience and so with time it may result in easier cooperation and in new
business contacts. The network of possible cooperators and clients grows and thus new
business opportunities appear.

On the other hand, there are some threats connected with outsourcing. One of them

is the control issue. When an external company becomes responsible for our opera-

10 G. Bartoszewicz, Projektowanie wdrozenia modulow logistycznych zintegrowanych systemdow klasy

ERP: podejscie procesowe, Akademia Ekonomiczna Poznari 2007, p. 295-299.
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tions it is still important to keep the quality or time arrangements as if it were our own
company. However, it is not our own company and management control inside another
company may be difficult. It is necessary to communicate well. Another way is to use
computer systems more effectively and the internet, of course. Such control also has an-
other difficulty — in different companies it may happen that different management styles
are used and managers and workers may simply have problems with cooperation and
communication. Corporate cultures may also differ and culture specific language may be
used which makes things even more difficult.

When companies are highly specialized they may also lack the will or knowledge to
understand the operations of other specialized companies. This is one of the disadvan-
tages of specialization in general™. Specialized workers assume that their point of view
is the only one and thus they are often not flexible enough to match the requirements
of cooperators. And then, after the cooperation starts, there may be problems with un-
derstanding each other’s point of view. This problem may be solved with time — mutual
experience may lead to cooperation mechanisms which are effective.

When searching for cooperators within the outsourcing mode it may be necessary to
reach companies which are geographically dispersed. In theory, such virtual organiza-
tions should be very effective but in practice geographical distance also means that there
are many differences and obstacles to be overcome. Language differences; norms and
behavioral standards; as well as legal and political backgrounds may all add up to mak-
ing the problems with outsourcing considerable. And again, as usual, the length of time
of cooperation and mutual experience helps here and after some time the obstacles may

be overcome.

5. Conclusions

'The ownership issue is quite common in contemporary management and it may be
a very important source of competitive advantage. There are many different ways to use
the ownership change as a way to improve business operations.

One of them is the outsourcing of processes or their particular operations. It is then
called exreengineering. Such process configuration may result in cost savings and greater
flexibility of production or other internal processes. In such cases communication and
cooperation must be very close and intense, which additionally helps to create relative
capital.

When a company does not employ a process structure it may still use outsourcing in

a traditional way which means selecting specific functions to be given to the external

11 M. Romanowska, M. Trocki, Podgjscie procesowe w zarzqdzaniu, Warszawa 2004, p. 65.
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company. At the same time, the organization may get rid of the function, which results
in savings of money and managers’ time. Typical functions which are outsourced are
finance, marketing, production, human resources and sales.

There are many advantages and also threats connected with outsourcing. The main
advantage is saving costs and time but also learning in the chain of companies and build-
ing relative capital. The threats are communication problems and possible control dif-
ficulties. However, it must be said that the opportunities usually outnumber the threats.

To use outsourcing and to decide on the ownership of operations or whole functions,
it is necessary to have a real management system in the company, not only an admin-
istration mechanism. It is necessary to gain the knowledge and the will to use modern

management concepts. In this way, companies may achieve a competitive advantage and
survive in turbulent markets.

Biographical reference:

Michat Flieger — Doctor of Economics in the area of management at Faculty of Law
and Administration of Adam Mickiewicz University Poznan.

SUMMARY
The ownership concept in modern management — mow to become
more efficient (Outsourcing Viewpoint)
The aim of the study is to present the ownership concept in modern management in the scope of
the outsourcing viewpoint. The author analyse the exreengineering concept of the outsourcing in
management — the process configuration that may result in cost savings and greater flexibility of
production or other internal processes.

KeywoRrbps: ownership concept, modern management, outsourcing
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Possession or Sharing -
'The New Rules of Property Management in Profit
Making

1. Introduction

'The fast changing environment and developing communication technologies are forcing
companies to adjust to new conditions and create more effective business models. The
virtual reality, characterized by the lack of entry barriers and sharply declining costs,
constitutes a real challenge for companies, forcing them to create networks and offer
their products at very low or even zero-prices. Such competitive conditions create a spe-
cific environment for companies which are trying to use business models that have never
existed before and are finding new sources of profits from their resources.

The aim of the article is to show how changes in the new economy influence the rules
of profit-making with the use of intellectual property. The author will try to answer ques-
tions concerning the substantial challenges related to competing in the virtual reality
and the ways of coping with these problems. Protecting and making use of intellectual

property will be the most important aspect of the analysis.
2. Property and its meaning for the profit creation process

Property rights have constituted the basis for profit creation for years. According to Da-
vid Ricardo, attractively located and fertile land created a competitive advantage for its
owners. As a consequence of the theory, a set of valuable assets (tangible and intangible)
of a company started to be treated as the main explanation for the company’s success'.
Popularization of the resources-based view gave rise to the conviction that a competitive

advantage is gained due to the heterogeneous equipment in resources of limited mobili-

1 V. E. Penrose, The Theory of the Growth of the Firm, Wiley and Sons, New York 1959.
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ty. In this way, the property of unique resources was substantial for profit making, giving
the owner rights to use and dispose of the object of property, excluding other persons®.
The owner also has the right to possess, use, profit from, and dispose of the property in
order to make profits. Hereby, the law gives companies tools to fight with competitors
with the use of exclusively owned resources.

However, not all company resources are considered to be a source of competitive
advantage. The most valuable resources are characterized by four features: value, rarity
imitation, and organization®. Valuable resources help to create features priced by final
customers. Due to these resources, the customer can receive the most innovative prod-
ucts, the newest technologies, high quality, unique brands, relationships, emotions, etc.
'The rarity of the resources enables the company to set higher price for its products, as
the competition’s ability to offer similar features is significantly reduced. Rarity is thus
an ‘explanation’ of a higher price set for the offer, because it makes the offer’s character-
istics unique. Then the imitation, which prevents the competition from offering similar
values. Imitation is more difficult when the source of advantage is complex (it consists of
many interdependent components) and is difficult to specify. Those inimitable resources
are attributable to casual ambiguity, making the company’s advantage sources unique
and inimitable®. The last element - organization - makes managing and transferring the
resources easier and creates multiple possibilities of usage (in different markets, regions,
sectors, etc.).

Companies create their competitive strategy with the use of a set of valuable resources.
'The fact of exclusive possession (especially of such intangibles as relationships, brands,
know-how, technologies, etc.), limits competitors’ possibilities to effectively compete
with the use of the same tools (by copying the leader), and at the same time gives the
company the right to receive a higher sales margin (as the final customer is willing to
pay much more for the company’s unique offer). Companies thus use a simple profit-
creating rule — the customer pays for the unique value the company offers, thanks to its
resources. The clients pay the company for its products.

The strategically important resources (having the four above-mentioned features), are
the main source of a company’s competitive advantage, making the owners more cau-
tious of its use and protection. One of a company’s main concerns here is to guarantee
its rights as the only owner and prevent competitors from attempting to copy the com-

pany’s brands, product characteristics, offer and know-how. The importance of resources

2 ].B. Barney, Firm Resources and Sustained Competitive Advantage, Journal of Marketing Man-
agement 1/1991, p. 99-120.

3 Dz.U.1994, No. 24 item 83.

4 ].B. Barney, Gaining and Sustaining Competitive, Prentice Hall International, Englewood Cliff
2001, p. 173.

5 R. Reed, R. DePhillippi, Casual Ambiguity, Barriers to Imitation and Sustainable Competitive
Advantage, Academy of Management Review 1/1990, p. 88-102.
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protection leads firms to the problem of finding an effective means of preventing com-
petitors from imitating, or making any other attempt to try to undermine the company’s
position on the market. Business practice shows a few possible actions that can be taken
in such a situation.

One of the substantial and commonly use tools is legal protection (particularly intel-
lectual property rights, as intangible resources are nowadays a key element of competi-
tive advantage). The main idea of the law is to protect the author’s rights by equipping
him with the tools of prevention as well as reaction to infringement of his rights. Al-
though intellectual protection law was created and is used in the majority of countries,
we can observe many examples of its infringement in business practice. Companies use
similar logos (for example the CE sign, meaning Conformité Européenne, and China
Export - with only a slight difference in logo design), brand names (like Abibas or Ada-
dis), misleading product packaging (the case of Delicje Szampanskie packaging — where
one of the companies was forced to change the packaging design as is was considered to
be misleading®) and product designs (physical product features are the most commonly
imitated elements of the offer).

Rapid internet development and new communication technologies have extended the
possibilities for intellectual property rights infringement. Nowadays, many products can
be easily multiplied and spread to thousands of users, possibly with no respect for prop-
erty rights. Artists, writers and software producers are especially exposed to such danger.
Internet development and increasing storage capacities have created almost unlimited
possibilities for file exchange between internet users, with zero marginal costs. Napster
was undoubtedly one of the first and most successful platforms of such file exchange -
with 70 million users it even found a place in the Guinness Book of World Records as
the fastest growing business’. The service was based on an application allowing users
to access somebody else’s computer content and copy it to their own hard disks®. The
service raised a lot of questions about intellectual property law infringement, finally
forcing Napster to pay a high fee for unauthorized music use. In effect, Napster was
forced to change its free application into a paid subscription system, which finally led it
to bankruptcy’.

6 AK, Wedel musi je wycofa¢ ze sprzedazy [online]. Pieniadze — Fakt.pl [access: 2013-11-21].
Available  at:  http://pieniadze.fakt.pl/Wedel-przegral-w-sadzie-Jedyne-za-podobne-do-
Delicji Szampanskich,artykuly,190060,1.html.

7 R. Niewa, Ashes to Ashes, Peer to Peer: an Oral History of Napster, CNN Money, Fortune,
September 5/2013 [online]. Fortune Tech [access: 2013-11-20]. Available at: http://tech.for-
tune.cnn.com/2013/09/05/napster-oral-history.

8 Codrut Nistor, File Sharing—History, PCTIPS3000, June 24/2009[online]. PC Tips [access:
2013-11-20]. Available at: <http:www.pctips3000.com/file-sharing-history>.

9 T. Lamont, The day the Music Was Set Free [online]. The Guardian, The Observ-
er [access: 2013-11-20].  Awvailable at: http://www.theguardian.com/music/2013/feb/24/
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'The story, however, didn't solve the problem of intellectual property rights protection
in the virtual word. Many other, more technologically advanced, followers appeared on
this market. The most commonly used became peer-to-peer networks —systems allowing
for file download from not only one user (as with Napster), but from huge numbers of
internet surfers, making the process more effective. The possibilities of file sharing - cre-
ated by peer-to-peer networks (such as e-Mule or BitTorrent) and popularized due to
portals such as IsoHunt or PirateBay - made file exchange more popular and, ipso facto,
intellectual property rights easier to infringe. In this way, legal protection appeared to be
ineffective and not following changes in the virtual reality.

Legislation can provide good protection of a company’s property when it is properly
used. The company has to answer the question: What exactly should be protected? The
will to protect everything can lead to extensive cost multiplication and, in fact, not pro-
vide real protection. The continual strife between Samsung and Apple over intellectual
property rights is a good example. Apple sued the Samsung Company for not respecting
the law in 26 of its products. Apple even requested the withdrawal of Samsung products
from the market, but the court finally turned down Apple’s requests, ruling that there
was no proof of customers being misled by Samsung’s strategy™. The strife led the two
companies to a patent battle over even the smallest details of their offers — such as, for
example, Apple’s patent for an electronic device with rounded corners™.

The situation shows that bad choices on the subject of protection cannot be an effec-
tive tool for preventing competitors from imitating. The right choice of the subject of
protection is thus a key element of a company’s legal protection. The sewing machine
inventor - C.F. Wiesenthal - patented only one, but the most important element of his
machines — the needle. Copying the product without the needle wouldn't make sense.
Sometimes, however, the key element of success can be difficult to protect. For example,
white headphones, being a symbol of Apple’s iPod, and one of the elements of its mar-
keting success (helping to promote the product as the symbol of its users), probably
could not be protected, as it doesn’t have any innovative and unique features. Neverthe-
less, due to the associations in customers’ minds it is still associated with Apple products.

Unique associations with the brand and the offer, created in customers’ minds, con-
stitute an additional copying barrier. There can be many products on the market, but the

napster-music-free-file-sharing.
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original is always the most desirable one. Creating a unique brand position enhances the
value of the original product, leads customers to praise the original product more and
discourages people from using fake products. Moreover, such associations are difficult to
change, making the protection more stable. Such an additional means of protection is
used by companies managing their brands, with luxury brand owners of watches, clothes,
shoes, accessories and technical equipment, particularly prominent. The brand image of
the original offer strongly supports intellectual rights protection.

According to Shumpeter’s theory, however, the most effective way of protecting the
company’s position against competition is through innovations (which are a prerequi-
site for economic development). Launching new products and solutions can protect the
company against competition, as the competition will not be able to follow the changes.
The strategy — although necessary — is not totally free of challenges. Nowadays, due to
the high pace of technological development, the time for innovations is constantly being
shortened. This fact, together with the rising costs of inventing the high-tech products,
forces companies to invest huge amounts of money in projects, with a relatively short
time for a return on the investment. As a result, the pioneer strategy becomes riskier
than ever, preventing some companies from becoming market pioneers. Business prac-
tice shows that many companies became a market leader due to the strategy of leader
following®™. The strategy provides the possibility of avoiding mistakes made by a leader
and, what is more, of improving pioneer concepts. Nevertheless, the improvements made
by the follower are also related to innovations and here we come back to the conclusion
that innovations are necessary to gain a significant position on the market.

Nevertheless, apart from innovation, the high pace of technological development cre-
ates one more problem. The legislation procedures aimed at creating a satisfactory level
of protection are very often too time-consuming to be effective. The protection can be
offered long after it is needed. The same situation concerns sanctions against abusing
a dominant position on the market, due to limiting access to valuable resources. The Mi-
crosoft story is a good example here. The company, sued for not giving access to source
codes and using a bonding products strategy (Windows with Internet Explorer), finally
lost the case in the United States, but the sentence did not produce the expected results,
as the market situation had changed significantly by that time™.

13 'T'T. Mady, Does It Pay to Be First? A Cross-National Comparison of Mature and Emerging Mar-
ket Consumer Attitudes toward Pioneer and Follower Brands, Journal of International Consumer
Marketing 1/2011, p. 276-296.

14 A. Scheibe, U. Szulczyniska, Dzialalnos¢ innowacyjna i budowanie przewag konkurencyjnych
przedsighiorstwa — przyklad firmy Microsoft, [in:] Konkurencja we wspolezesnej gospodarce,
ed. C. Balasinski, E. Stawicki , Urzqd Ochrony Konkurencji i Konsumentiw, Warszawa 2007,
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'The above-mentioned problems illustrate that finding effective protection tools for
company property (especially intangible property) can be a real problem in the contem-
porary world.

3. Changes in the contemporary business environment

'The contemporary business environment is undergoing stormy and unexpected changes,
creating new challenges for managers. Factors such as trade liberalization, financial mar-
ket sophistication, privatization and deregulation have created new market conditions
for companies. The most influential phenomena are, nevertheless, globalization and the
information revolution. Globalization makes a wide range of products available to the
customer, making them simultaneously more conscious and fussy. Globalization also
influences the company in many ways, for example, by creating possibilities for con-
tractual production, or internationalization of even micro- and small companies. The
information revolution has increased the customer’s power by creating wide possibilities
for information exchange. The fast development of microblogging and social network-
ing (Facebook, Twitter and many others) makes the information flow as fast and wide-
spread as never before. Communication technology development influences companies
as well, by creating possibilities for direct access to stakeholders and communication in
real-time. Production units, deliveries or any other kind of company activities can be
observed or even managed from any place in the world.

The facts combined together force companies to search for new and more effective
forms, business models, organizations and strategies which are adjusted to the contem-
porary conditions. Hereby, the concepts of network, virtual or agile organizations are
created.

The new business models aim at finding new profit sources, and are adapted to the
changing environment. The most challenging changes are taking place in the so called
new economy, defined as aspects or sectors of an economy that are producing or iniense[y us-
ing innovative or new technologies... [which] applies particularly to industries where people
depend more and more on computers, telecommunications and the Internet to produce, sell and
distribute goods and services®. In practice, this is usually limited to TMT sectors -tele-
communication, media, and hi-technology. The rules, however, are also reflected in other
sectors, as they are related to new technology diffusion, new business models and knowl-
edge-based economies.

The new economy can be described by some characteristics, which are totally new,

or which have simply intensified in the new conditions, and decentralization is one of

15 Glosary of statistical terms, OECD [online]. OECD Statistics [access: 2013-11-20]. Available
at: <http://stats.oecd.org/glossary/detail.asp?ID=6267.
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them™. It makes companies operate as a network of units, not as one merged company
(e.g.anetwork or virtual organization). Decentralization also raises the question of com-
pany boundaries”. In the past, the internal and external environment was precisely de-
fined. Nowadays, the role of the company’s partners has increased to such an extent, that
without them firms are not actually able to exist. Nike is a good example. The company’s
production is based in contractors’ factories all over the world (over 900 factories), giving
work to over a million people'. In this case, would Nike be a successful global company
without them? Nike, together with the contractors, creates an effective operating system,
making the partners an important part of the company. Decentralization can also refer
to customers. In the age of hyper-segmentation, adjustment of the offer to individual
requirements is gaining in popularity and maybe in the future will be a substantial factor
in market success. Due to technological development, facilitating more direct contact
with the client, customers are more often engaged in companies’ activities. They are
encouraged to present their own opinions, give suggestions on companies’ offers but also
to design their own products. Customers become prosumers — people wanting to actively
participate in company and social life, presenting their opinions and having an influence
on people’s viewpoints and company activities”.

New communication techniques give more power to decentralized individuals. They
can easily create networks, gaining more opportunities for knowledge sharing. The new
tools, such as mobile phones, tablets and laptops, having access to mobile internet, make
such information available in any place and time (in real time). Everybody can benefit
from crowd knowledge. Information presented on the internet can be easily found, copied
and shared, raising the question of intellectual property from a legal perspective. People
may copy the information, thinking that something which appeared on the internet is
commonly accessible and that the author agrees to the spreading of the data. The au-
thors’ rights can thus be commonly infringed. Globalization of the internet makes the
phenomena more significant and crosses country boundaries.

As a result of continuous technological change, virtual life has started to strongly in-

terfere with reality. New mobile applications allow one, for example, to order real food to

16 K. Kelly, Nowe reguty nowej gospodarki, Warszawa 2001, p. 1.
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the house, when standing at a bus stop and using a mobile phone®. E-administration or
e-learning is another example of such interactions. The tightened relationship between
the virtual and real worlds can also cause excessive intellectual property rights infringe-

ment, and not only on the internet.

4. Creating competitive advantage in new conditions — the use of

intellectual property rights

'The new reality forces companies to search for more adequate methods of profit creation.
In the high-tech and virtual sectors, network externalities create the basis for competi-
tive advantage. This fact has produced a strong imperative to create a network of com-
panies supporting clients and partners. The success of a new product is influenced by the
number of complementary products, without which the company’s success wouldn’t be
possible. Systems such as Windows, Linux or Android would probably not be so suc-
cessful without a wide range of additional software, compatible with the systems. The
customer, when buying the new product, wants it to work with the majority of devices
that he or she already possesses (so as not to create additional costs). This fact leads com-
panies to give access to knowledge facilitating complementary product production (e.g.
a source code). This also creates a new imperative to share valuable resources rather than
simply possess them. In this way, a former profit creation rule (payment for products
produced due to exclusive resources) is broken. Some of a company’s valuable resources
have to be shared to create a competitive advantage. The guideline also seems to be sup-
ported by the winner takes all rule. In high-tech sectors, where setting the standard is
a key to market success, only one company can take its place on the market, leaving no
space for competitors. The most common example of this is the Betamax system, which
was completely pushed out of the market by its competitor — VHS. The winner takes all
rule works in sectors with network externalities. Many social internet portals fall into
this category. The popularity of Facebook can be partially explained by the huge number
of people already using its services (an individual, thinking of joining a social network,
would choose the one with the biggest number of friends already registered). The same
situation exists with, for example, sales and auctions portals like the world famous eBay,
or the Polish Allegro.

Taking into consideration these facts, the fastest way for the company to achieve suc-
cess is by creating a wide spread of networks of individuals, or even better: to gain access

to already existing networks - which will allow them to reach not one but thousands

20 W. Boczoti, Fotografujesz zakupy, a za godzing masz je w domu, November 7/201 [online].
Bankier [access: 2013-11-20]. Available at: http://www.bankier.pl/wiadomosc/Fotografujesz-
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of individuals at the same time. This is the reason for the huge number of mergers and
acquisitions in the contemporary world.

The effect of such actions taken by companies in the new reality is the customer
lock-up effect. Customers, accustomed to one supplier, show a declining will to change
provider. This is usually a consequence of the high level of switching costs, related to all
the inconvenience the customer will experience when changing supplier (such as time,
learning, financial expenses, finding and getting used to complementary products and
many others). The customer lock-up effect makes clients more loyal toward a current
provider and this strengthens the company’s position on the market. As a result, the
advantage gained from network participation again becomes relatively stable.

This also creates another, even more problematic phenomenon — problems with price
setting. In the network economy, a set of cooperating individuals is needed. The bigger
the number of partners, the bigger the chances of network success. The law of demand,
however, relates the quantity of bought products to the price. The higher the price, the
lower the demand. This seems to force managers to lower the price, maybe even to the
extreme level of zero-pricing. The method is already used by many dot-coms (internet
companies), giving free access to their platforms. If the most common platforms such
as Twitter, Facebook, LinkedIn, or Goldenline were paid, a lower number of customers
would probably use them and, in fact, the companies wouldn't be able to achieve net-
work externalities, as well as such a predominant position on the market. The question
here, therefore, is whether to gain direct profits from selling access to the service (the
traditional business model allowing the earning of direct profits from property) or to try
to find new profit sources for the company when allowing free access to products. The
reality actually seems to force companies into giving free access to products for a chance
to gain the whole market (according to the rule winner takes all). The idea of zero-pricing
also seems to be supported by the supply side — meaning falling costs of data transfer
and storage.

According to Moore’s law (the number of transistors doubles every two years)*, and
Gilder’s theory (the cost of information will continually fall, finally reaching zero®),
setting a zero price on virtual products is very possible. This increases the possibilities
of infringing property rights by sharing and storing illegal versions of virtual products.
Technological changes seem to support the phenomena. Due to miniaturization, in-
creased storage possibilities, raising computational capacities, downloading, transmit-
ting and storing, pirate versions of software, books, movies or music are accessible to

almost everyone possessing a personal computer or mobile phone®. Common, cheaper,
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and faster internet access, together with its mobility, make such exchanges easier, and
increases the possibility of intellectual rights infringement. Furthermore, even the legal
actions taken against individuals evidently infringing intellectual property rights are not
able to completely eliminate the phenomena, as internet users creates new and more dif-
ficult to detect versions of file-sharing software.

The next significant problem for a network economy is actually the property right
within the network. Nowadays, when solutions are created, modified, improved and
changed by many different people and organizations, the problem of property rights can
be really hard to solve. If a whole network of individuals creates a part of a final result,
who is the actual creator of the final solution? All the cloud solutions (of increasing
popularity) are examples of such problems, posing a question about the legal posses-
sion of everything that is placed in the cloud. The possibility to place data possessed by
another company, and share it with others, poses a question about data protection and
transfer of property rights between all the network users.

All the above-mentioned problems raise questions regarding the sense of intellec-
tual property protection and the use of the traditional rules of profit making. Maybe
the changes in the contemporary world are forcing companies as well as individuals to
rethink their approach to intellectual property use and treat it not as a direct source of
profits but as a tool for creating profits in an indirect way. Nowadays, many examples
of such free-price sharing can be noticed. All the products under the GNU license are
a good example of such behaviour®. Creators give the right to use their products for
free to some or all internet users. For individuals, it can be a way to gain popularity, to
help other people or to become a leader of the community. For companies, this is more
problematic, as the company is created for profits. In cases where it is decided to offer
something for free, it loses the possibility to create income. Internet companies thus have
to face the problem of combining the challenges of network externalities (related also to
small or zero pricing) with the profit creation imperative. This leads them to create new

business models, with new profit sources.

5. Property and profits in the new reality

An analysis of a means of profit creation in new conditions should be started with the
zero-price model analysis. The problem has not drawn a lot of scientists’ attention and is
still not fully recognized®.

Zero-pricing strategies were present in customers’ lives mainly due to sales promotion

actions. Free products, usually of smaller than normal size, were added to the main offer

24 H. Bond, What's so Great About Nothing, Michigan Law Review 12/2005, p. 547-571.
25 J.M. Newman, op. cit., p. 1409-1469.
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as an incentive to purchase. Its aim was to encourage people to buy the main offer. The
actual price of the added product was included in the price of the main offer — taking
into consideration not only the current but also future profits. The situation in the new
sectors, however, forcing companies into price reduction, seems to be different. The free
products are not just to be added to the main offer but to constitute the main offer itself.

The fundamental question here is how such zero-prices will be perceived by buyers.
A high price is a sign of the higher quality of the offer. On the other hand, a price which
is too low raises suspicions of low quality, informal sales, or of the product being out-
dated or fake®. The last rule, however, cannot be applied to products which have always
been sold for free”. The research has also shown that freely offered products fall into
different categorization rules. People start to qualify the exchanges as social contracts
(not market contracts), which makes them fall into different behavior rules®. This can
lead to a limiting of the number of consumed items and changes the typical shape of
the demand curve into a D letter shape (when the price reaches zero and the number
of consumed items is significantly reduced due to social reasons). On the other hand,
however, setting a zero price can lead to abuses associated with the extensive use of such
goods, as happens with pollution of the natural environment when treating nature as
a free and commonly accessible good”.

In the virtual world, the zero price is somehow expected and well regarded by custom-
ers. Customers fall into the pattern where there is a significant increase in the number
clients when the price reaches zero and a decrease when it raises. A zero-price is thus
perceived as a value added element®. People, when trying to find it, ignore some kinds
of additional costs like opportunity, search costs, and attention®. This can be a justifica-
tion for the acceptance of the proportions of price versus time. When buying official
products, a customer reduces time but increases the price. By choosing an illegal source,
the client has to spend more time searching and increases the risk of downloading some-
thing other than that which he or she expected®. Nevertheless, in many cases, customers
seem not to notice these difficulties as finally, in their opinion, the offer is really free.

Facing these facts, managers try to fit their strategies to the changing conditions. The
free price rule is also used by companies wanting to offer official products, with respect to

intellectual property rights. This raises the question of finding new business models, (in-
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380 | Adam Mickiewicz University Law Review

cluding new profit sources) that could be used in a situation where the company offers its
products for free. The models have to be based on the indirect rule of profit making — not
making customers pay directly for the company’s product, but giving something for free.
Some of the forms of such activities have already been used by ‘real world companies’,
but nowadays they are also adopted in virtual reality.

One model is based on subsidizing free products with profits coming from selling

other items, options or from other entities. Probably the most common model is based
on advertising.
The content is supplied to the clients for free, but in return they have to agree to adver-
tising-filled content. Information portals, web pages and social networks are based on
this model. Even typical social networking portals such as YouTube or Facebook have
started using it. Although the model seems to be clear and easy, it is not free of problems.
'The main question to be answered is the number of potential advertisers and the amount
of money they are willing to pay for the advertising. The numbers directly influence the
income level of the company. Furthermore, the brand association (portraying the portal
as freely accessed and socially based) can prevent managers from placing advertising
on such webs. Facebook is a good example of such problems, as it is a place perceived
by people as a space to meet friends, but not to buy things or find information about
offers. Nevertheless, this hasn’t stopped companies from creating their own web-pages
and placing their adverts. Moreover, an e-commerce Facebook application has already
started to be used®. In the model, the money spent on advertising comes back to the
sponsor when the customers decides to buy the advertised product.

The model, though effective, cannot be used by all portals. Some of them (such as
Wikipedia) are perceived to be genuinely social — created by people for people —and any
attempt to mix them with profit-set advertising could weaken participants’ willingness
to get involved in their creation. Wikipedia, belonging to the Wikimedia Foundation
(promoting free knowledge), is therefore forced to base its business model on donations
and grants*. Other organizations, however, try to replace donations with other sources
of income. Another model therefore, is based on getting from people what they want
to give for free (in return for the product) and using or selling it for the company’s
benefits®. In this way Google provides the search tool for free, but gathers information
on the individual search to use when placing adverts. The risk of the model is that the
customer can feel cheated and their trust abused when discovering the real use of such

information.
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Another commonly used model is based on giving only a part of the offer for free,
while making profits on the rest. The model is commonly used by e-books sellers as well
as application and software suppliers. E-book sellers offer a part of the book for free
(usually a shorter pdf version). The trial version is designed to introduce the customer to
the book and encourage him to buy the full version. As the cost of data transferring and
the marginal cost are very low (reaching zero), profits are thus created by people buying
the full version. The commonly used practice of software sellers involves offering a basic
software version for free, and making people pay for upgraded, complete, or extended
forms of the product. The strategy helps somehow to combine the idea of achieving net-
work externalities and profit making. The free version helps to create brand awareness,
as well as decreasing the cost of change (by familiarising the client with the product) for
the customer. On the other hand, customers willing to pay for the additional improve-
ments are the source of profits for the company. In this strategy, the most questionable
thing can be the price itself. It can be fixed (customers paying for access to the improved
version) or variable (payment for a time, transfer, etc.). A variation of the strategy is often
used by games producers, such as the Zynga Company, producer of the Farmville game
offered as an application on Facebook. The game is offered for free, but players who want
to gain access to extraordinary items and place them on their virtual farms, have to pay
for it. The price set for such products is usually very low (a few dollars), but multiplied by
thousands or millions of users, encouraged to use the game - due to network externali-
ties - it can create a significant profit source for the company. Another example is Skype
— offering the application for computer to computer calls for free, but making customers
pay for phone to phone or computer to phone calls. Also, some TV, music and movie
portals give limited access to their offers and make people pay for access in prime time,
and with no time limits*.

The same strategy has been used by some music artists, who noticed declining pos-
sibilities of making profits directly from selling music recordings, and decided to offer
new music on the internet for free (like Polish singer Kuba Sienkiewicz, or British band
Radio Head). The artists hoped to raise their popularity, make people come to their con-
certs, buy t-shirts, special music collections or any other additional items. The strategy
can be treated as a sign of stopping fighting against pirating, which seems to be impos-
sible to stop in the new reality.

'The hope of future profits, can also be a motivation for pirating acceptance. Thanks to
such pirating actions, companies can build brand awareness, and gain access to a wide
range of customers. Gaining access to pirate versions of software can accustom the cus-
tomer to the product, make him prize the product’s features and encourage others to use

it. This is then the basis for obtaining network externalities and customer lock-up. In
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effect, in the case of imposing legal solutions which are more favorable for the company,
or increasing income levels from local customers (making the official version affordable
to the receiver), the company can hope to earn excessive profits, as the customers would
probably choose their product. This can explain why, in some cases, infringement of in-

tellectual property law can even be accepted by the author.

6. Conclusions

'The information revolution has changed the competing conditions for all companies.
Facilities in data transfer and storage have influenced company strategies and business
models. The idea of possessing valuable resources and using them to earn profits directly
from selling the products has become outdated in the new, virtual world. Companies,
dependent on the huge number of network participants, are forced to share valuable
resources rather than possess them. With limited access to resources, achieving network
externalities becomes more difficult. Companies are thus forced to popularize their solu-
tions, ideas and products — often at zero-price - to acquire the biggest number of sup-
porters and in this way gain a competitive advantage over rivals. In some cases they are
also willing to accept some form of intellectual property rights infringement, as in the
long term it can increase their profits. Moreover, the legal protection of intellectual prop-
erty in the contemporary conditions is really difficult with the use of already existing
legal regulations. The pirating processes, with the use of new communication technolo-
gies, nowadays seems to be unrestrained, taking into consideration the pace of change in
communication technologies.

'The undergoing changes in companies’ competitive environment pose a lot of ques-
tions about the sense of intellectual property protection. Some companies (such as Apple
and Samsung) started a battle over patents, which finished in the courts and lead to
the protection of even the smallest elements of their products. The battle seems not to
have an end, and the whole buzz around it may even increase the popularity of the two
companies. On the other hand, other firms resign from protection, giving their users full
rights to use or even modify their products. There is no best solution to the problem, but
the situation raises the question of whether the form and sense of intellectual property
protection in the virtual world is appropriate.

Another unanswered question is related to profit-making and new business models
created under the imperative of zero-pricing. Internet companies use several models for
earning profits by earning from some additional products, options or people. Maybe the
models of directly selling products to customers cannot be used any more, again support-

ing the thesis of not protecting the rights of the creator.
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'The questions posed here seems to have no answer yet. The problems defined in the
article still haven't been sufficiently explored by scientists. The fast changing environ-
ment, so characteristic for virtual reality companies, makes the problem even harder to
explore. New business models created on the internet are still insufficiently explored,
exposing internet companies to serious risk. The phenomenon of zero-pricing has not
been widely analyzed by scientists and constitutes a field for further research as well.
'The future reality will probably show how companies will cope with such competing
conditions, and whether the strategies based on indirect income sources will appear to
be effective. The future will also bring the answer to the question of forms of intellectual
property protection in the networking age.
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Anna Scheibe — Doctor of Economics at Adam Mickiewicz University, Faculty of Law
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SUMMARY
Possession or sharing - the new rules of property management in profit making
The aim of the study is to evaluate the new rules of property management in profit making. The
author analyse the notion of the property and its meaning for the profit creation process, changes
in the contemporary business environment and creating competitive advantage in new conditions
on the example of the use of intellectual property rights, property and profits in the new reality.

KEYywoRrDs: property management, profit creation process, management studies






P1oTR FURMANIAK

Oco0eHHOCTH MOAX0A K BONIPOCY COOCTBEHHOCTH
B [IpuanecrpoBckoii MosanaBckoil Pecnydiuke

IIpunnaectpoBckas Monnasckast Pecriyonuka (IIMP) siBistercst 0ocoObIM TpUMEPOM KBa3H-
TOCYAapCTBEHHOIO 00pa30BaHUs, CXeMy HEHCTBUSL KOTOPOrO MOMKHO OOBSCHUTb OOLIMMHU
JUIsl BCETO MTOCTCOBETCKOTO MPOCTPAHCTBA SIBIECHUAMM, TAKUMHU KaK HEIIPOYHOCTh rocyaap-
CTBEHHBIX HHCTUTYTOB, 3HAUYUTENbHAS POJIb OM3HEC-CTPYKTYP B (POPMHUPOBAHUH OOILETOCY-
JAPCTBEHHOT'O SKOHOMUYECKOIO CTPOs], @ TAKXKE OCOOBIM IIOIXOI0M IpaBUTENEH K yHepKU-
BaeMOH B UX pPyKax BIAacTH (HEKOTOPBIC UCCIIEI0BATENN HAa3bIBAIOT TAKOH MOX0/1 HEONaTpu-
MOHHAJIMCTHYECKUM — 3Ta TeMa PACKPBIBACTCS B MPOAOJIKEHUH CTaThH).

Kak HeTpyiHO moragaThes, peannsanus NPUHLIHUIIOB 110 PsAy IPaBOBLIX BOIPOCOB, B TOM
YHCIIe W BONPOCY IpaBa COOCTBEHHOCTH, CTAJIKHBACTCS C HEKOTOPBIMH 3aTPYIHEHHSIMH
B [IMP. B Hacros1ieii ctarbe aBTOp MPEAPUMET MOIBITKY 00BSICHUTH CBOCOOPA3HOCTh BOC-
npusitus cooctBeHHocTH B IIMP.

CpaBHHBasi ctaTbu TpaxkaaHckoro kozuekca [IMP, kacarommecs mpaBa COOCTBEHHOCTH,
B TOM YHCJI€ UHTEJIEKTYyaJIbHOM, C COOTBETCTBYIOIIMMH MOJOKEeHUAMHU Xaptuu EBporeii-
ckoro Coro3a 00 OCHOBHBIX IIpaBax, CKJIabIBACTCS BIICUATIICHUE, YTO Ha CAMOM JIeJIe OHU He
TaK y>X pe3K0 OTIIMYAIOTCS ApyT oT apyra. Eciou crarest 17 XapTum rmacut, 94To KaskJ0€ U0
BIIpaB€ MMETh B CBOEH COOCTBEHHOCTH HMMYIIECTBO, IPHOOPETEHHOE 3aKOHHBIM ITyTEM,
1 HUKTO HE MOXKET OBITh JIUIIEH CBOEI COOCTBEHHOCTHU, KPOME KaK 10 COOOpaskeHUSIM 00111e-
CTBEHHOH moib3bl. [IpruMepHo TO e HammcaHo B cT. cT. 225 u 260 [paxkganckoro xogexca
IIMP, 3a MCKITFOUEHHEM TOTO, UTO B CT. 260, Kacaromiencst KOH)UCKAIMY UMYILECTBa, HE yKa-
3bIBACTCS HA OOIIECTBEHHYIO T0JIb3Yy KOH(PHCKAIIUK, KOTOpast JI0JDKHA OCHOBBIBATHCS JIHIIb
Ha COOTBETCTBYIOIEM 3aKoHe. Vcxozas U3 3TOro, Helb3sl He NPUITH K BBIBOLY, 4TO, B CYIII-
HOCTH, TOCYAapCTBO BIPaBe MPOBECTH KOH(UCKAIHIO, HE ONPaB/bIBAsI CBOUX IMOCTYITKOB HHU-
KxouM 00pa3oM. B cBoI0 ouepe/ib, UTO KacaeTcs [IpaBa MHTEIUICKTYalbHON COOCTBEHHOCTH,
TO cTaThs 260 BIIOJIHE COTIIACOBBIBAETCS C MMyHKTOM 2 cTtaTthu 17 XapTum U 1aeT UCKITI0UN-
TEJIbHOE NPABO TPAKIAHUHY WM IOPUINYECKOMY JIMIY Ha Pe3yJbTaThl HHTEIUICKTYaIbHON

ACATCIBHOCTU U MPUPABHCHHBIC K HUM CPE€ACTBAa UHANBUAYAJIU3AlIUU FOPUAUICCKOTO JIMIIa
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(HanMeHOBaHKE, TOBAPHBIN 3HAK U T.11.). UTO MHTEpECcHO, /10 cux nop B [IMP Henb3s npuo6-
PECTH 3eMJII0 B YaCTHYIO COOCTBEHHOCTB, OCKOJIBKY, HECMOTPSI Ha TIONBITKK pa3padoTarh
IPOEKT KOHLEMIUH 110 BBEACHUIO [IPaBa YaCTHOM COOCTBEHHOCTH Ha 3E€MIJII0, COOTBETCTBY-
FOLIMIA 3aKOH He BBeZieH. Masio Toro, uMmeBIiuid mecto B 2003 roay pedepeHym o BBeJACHUI
COOCTBEHHOCTH Ha 3eMJIIO IPU3HAJCS BIACThiO [IpHIHECTPOBbS HECOCTOSBIIMMCS H3-3a
yuactust B HeM MeHee 50% HaceneHus peruota. ITo muenuto unenos LK IIMP, ogxoi u3
IJTaBHBIX IIPHYHH TOTO, YTO pedepeHayM He COCTOSIICS, CTall HEA0CTATOYHBIN EPHUOJ pa3b-
SICHUTENbHON paboThl — sxutenu [IMP He ycrenu onpenennTs cBO€ MHEHHE IO 3TOH TeMe,
a TaKOKe HE YMEIM IPaBUJIBHO 3alOIHATH OIOJIIETEHHU, U3 KOTOPBIX CIOKHO ObLIO HMOHSTH,
KaKkuM 00pa30M HaJ0 TOJI0COBATh 3a WM Npomue, BCIeACTBHE 4ero 4 Teic. 15 mrt. Oromere-
HEll OKa3aJIiCh UCTIOPYCHHBIMA' .

Kak yka3aHo B IPOJOJDKEHUU CTaThH, AEHCTBUTEIBLHOCTD JAJIEKO HE COOTBETCTBYET 3a-
KoHozaTenscTBY — B [IMP ocymiecTBisieTcsi KpyHmHBIX MacmITaboB KOHTpaOaHIa MOLIENb-
HBIX MIPOYKTOB (TIOJ/IE€BIBAIOTCS HE TOJIBKO TOBAPHBIE 3HAKK U3BECTHBIX OPEH/I0B, HO U JI0-
KyMEHTBI, YKa3bIBAIOIINE HA MPOUCXOXKJICHUE JAaHHOIO TOBapa), a MPeJCTaBUTENIN BIACTH
1 KPYITHOTO OM3HEca HEPEAKO ICHCTBYIOT BHE 3aKOHA.

KonTpabananas toprosius uepes [IpuanectpoBckyto Monnasckyto Pecniyonuky sBisiercs
OYCHb BECOMOM MPOOIEMO HE TOJIBKO C TOYKU 3PCHUSI COCEACH ATOM HENpPU3HAHHOH pe-
cryOnmuku — MoIoBEI M YKpauHBL, HO, TIPEXKAE BCETO C TOUKU 3PEHMSI PETHOHA B LIEJIOM.
Cchlnasich Ha BbIIICyKa3aHHbIE, OOIETPUHSTHIE MEKIYHAPOAHbIE TPUHIIMIIBI, KacatoLecs
npaBa COOCTBEHHOCTH, B TOM 4YHUCIIE IIpaBa MHTEUIEKTYaJIbHOH COOCTBEHHOCTH, LEIECO0-
Opa3HO NEPEUNCIUTE MTEPEUCHDb HENeTralbHbIX SKOHOMUIECKUX MPAKTHK. B mepByto ouepens
HEO0OXOIMMO 00paTHTh BHUMaHUE Ha KOHTpaOaHIy MOAAETBHBIX MPOAYKTOB. CChUTasich Ha
oruer Muccuu EC no mpurpannunoil nomomu Mongose u Yikpaune (EUBAM) ot 2007
rozia, OOJIBIINX MACIITA00B MPOMYKIIHMIO TAOAYHBIX U3/ICTHI OOHAPYKEHO B OJIECCKOM MOPTY.

Kax YKa3bIBa€TCA B OTYETEC, COCTABJICHHOM L[CHT])OM KapHeFI/I, TaKOBa ACATECIBHOCTDL IIpe-

1 Xapmus Esponeiickoco Coroza 06 ocnoenvix npasax [online]. [Ipaso Esponetickoco Corosa
[Hocmyn: 2013-06-21]. [locmynuvt na: http://eulaw.ru/treaties/charter>; I pasxcoanckuii ko-
oexc IIpuonecmposcroii Monoasckoii Pecnyonuxu [online]. Oguyuanvneiii caiim Munucmep-
cmea wcemuyuu IIMP [J[Jocmyn: 2013-06-21]. Jocmynner na: < http://www.justice.idknet.
com/web.nsf/767eb8a58ad76a2bc22574d5002acf15/f3bc6637e881c5b4c2257567002a7647!
OpenDocument>; 06 opuyuansrnom 3axniovenuu Ilpezudenma Ilpuonecmposckoi Monoas-
ckou Pencybnuku na dopabomannwlil, ¢ yuemom nonpasok, npunsmeix Bepxosnvim Cosemom
Ipuonecmposckou Monoasckoii Pencyonuku 5 oxkmsops 2005 cooa, [Ipoexm konyenyuu
66edenusi uacmuol coocmeennocmu Ha 3emaio [online]. 3axoner I[IMP [[Jocmyn: 2013-06-
21]. Jocmynuol Ha: < http://zakon-pmr.com/DetailDoc.aspx?document=50369 >, A. I'yovim,
Ipusamuzayus 6 Ilpuonecmpogve: pucku u vicooa [online]. [lenmp cmpameeuueckux uc-
cnedosanuit u pechopm 2006 [[locmyn: 2013-06-21]. Jocmynnet na: < http://www.cisr-md.org/
ROM/cont-transn-dec04-RUS.html>; [lo npedeéapumenvhvim umozam, KOHCMUMYYUOHHbILLU
pedepenoym no 60npocy 68edeHUs YaACMHOU COOCEEHOCHIU HA 3eMII0 NPUSHAH HECOCHOAUUM-
cs [online]. Onveus-llpecc [Jocmyn: 2013-06-21]. [locmynuot na: < http://www.olvia.idknet.
com/0l33-04-03.htm >.
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HMMYIIECTBEHHO CBOHCTBEHHA KPYIHOMY NPHIHECTPOBCKOMY OM3HECY. 37eCh B YaCTHOCTH
yKa3bIBaeTCs Ha KoMmmaHuio [llepugh, KOTOpask OCYIIECTBISET TOPTOBIIO HEIEralbHBIMH,
HOAJEIbHBIMU TOBApaMU IPU MOJJIEPIKKE CO CTOPOHBI TaMoxxeHHOH cityx0b1 IIMP. B yno-
MSHYTOM paHee OT4eTe CIeAyIoIas CHTyauusl oObsicHseTcsl TeM, uto kommanus Llepud
OblIa TECHO CBsI3aHa C OKpY)KEHHeM OBIBIIEro Mpe3uaeHTa peciyonuku, Urops CMupHOBa
(otuer ObL1 HanMcaH B uioHe 2011 roza, T.e. 3a MOroza 10 CMEHBI Ha IIOCTY IVIaBbl PECITy-
omuku). Kpome Toro, B oruere EUBAM yka3aHbl cXeMbl HE3aKOHHBIX TIOCTAaBOK KpaJICHBIX
aBTOMOOWMIIEH omuparonrecs: Ha (aibIIuBbIe TOKYMEHTH W HICHTH(UKAMOHHBIE HOMepa
VIN. Takue cXxembl IPUMEHSIOTCS MPECTYITHBIMU MM KBa3UIIPECTYITHBIMU OPraHU3alUsIMHI
C LIeJTBI0 M30eKaHMs TUIATeXKEl B TOCYIapCTBeHHYO Ka3Hy PecnyOnuku MomngoBa/YKparuHsI.
31ech Hellb3s He BCIIOMHUTDH O MpeInpuHATON THpactonbCKoi BIaCThIO HHUIMATHUBE MPO-
BeJleHus! pe(hOopMbl MApKUPOBKU TOBAPOB, KOTOPAs, 110 KpaifHel Mepe, Ha OCHOBE IOCTYITHOM
nH(OPMAITHH, 0CTATACh B chepe Jekmaparuii’. beccrmopHo, mpomaka moIIeTbHbIX H3AETHi
SIBIISICTCA MPSIMBIM HapyIIEHHEM HOPM PETyIHpPYIOIIMX BOIPOC MpaBa WHTEIUICKTYaJbHON
COOCTBEHHOCTH.

Crnenyrolei MpakTHKOH HeJerallbHOTO TOBapooOOpoTa SBISETCS KOHTpabaHIa, onupa-
folasics Ha CXeMbl Pe3KCIOpTa U TceBaouminopTa. [lepsas U3 HUX 3aKII0YaeTCs B TOM, YTO
umnoprupoBanHbie B [IMP Gara BBIBO3SITCS M3 IPUIHECTPOBCKON TEPPUTOPUH JTHO0 Yepe3
TPaHUIly ¢ YKpauHOH, MPOYHOCTH KOTOPOH SIBISIETCS HACTOJIBKO HU3KOW, YTO BBHIBO3 Yepe3
TaK Ha3bIBAEMYIO 3€/1€HYI0 SpaHuy)y He BBI3BIBAET OONBIINX MPOOIIeM, THOO0 Ha OCHOBE (ajib-
LIMBBIX CEPTH(UKATOB MPOUCXOXKAEHHUS, Oarofaps 4eMy TOBapbl IEPECEKal0T I'PaHUILy
Kak MoigaBckue. Takum o0pa3oM, JuIa, MPUHUMAIONINE YIacTHE B OTOH cXeMe, H30eraioT
OILTaTHI Hasora Ha nobdasiennyto croumocts (HAC Ha nmmoptHbie ToBaps! B [IMP He cymie-
CTBYET), a B CJIy4ae UCIOJIb30BaHU IOIENIbHBIX CEPTU(UKATOB, TAK K€ MOIIUHBI, TAK KaK
MeKIy YkpawHoi ¥ MOJIOBOH MOAMKMCAH AOTOBOP O 30HE CBOOOIHOM TOoproBim’. Bropas
cxeMa — IMCEBIOMMIIOPT, — CBOAUTCS K TOMY, YTO TPaH3UTHBIE JEeKIapauuu 0()OpPMISIOTCS

TakuM 00pa3oM, uToObl Ha Oymare [TpuaHecTpoBbe (WM Kakasi-mubo Jipyras CTpaHa) siBIsi-

2 Annual Report, European Union Border Assistance Mission to Moldova and Ukraine, EUBAM
2007 [online]. EU Border Assistance Mission To Moldova And Ukraine [[ocmyn: 2013-06-
16]. Jocmynnet na: <http.://www.eubam.org/en/knowledge/eubam_pubs/ar 2007>; Prospects
for Unfreezing Moldova's Frozen Conflict in Transnistria, Briefing by Matthew Rojansky
Deputy Director, Russia and Eurasia Program Carnegie Endowment for International Peace,
U.S. Commission on Security and Cooperation in Europe Washington, D.C. June 14 2011
[online]. Carnegie Endowment for International Peace [[Jocmyn: 2013-06-16]. Jocmynnol
na: < http://carnegieendowment.org/2011/06/14/prospects-for-unfreezing-moldova-s-fro-
zen-conflict-in-transnistria/9kz>; IIpasumenscmeo Ilpuonecmposbsi pewiio Mapkupogans
mosapwvl no onwimy benopyccuu, 3.10.2012 [online]. Hosocmu Mondosa [[ocmyn: 2013-06-
16]. Jocmynuwt na: < http://www.newsmoldova.ru/economics/20121003/192239548.html >.

3 Veooa npo eineny mopeisnto mioe Kabinemom Minicmpie Yipainu i Ypsaoom Pecnyonixu
Monoosa [online]. 3axonooamenvcmeo Yipaunvr [2013-06-21]. Hdocmynner na: < http://
zakon4.rada.gov.ua/laws/show/498 073 >.
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JIOCh JINIIL TPAH3UTHOM TeppuTOpHel. B cymHocTH, mepeBo3nMbIe TPY3bl PaCTBOPSIIOTCS
B JISKJIAPUPOBAHHOW TPaH3UTHOHN cTpane. HeoOXOMMMO OTMETHTh, YTO 3TO OYEHb OIAacHOE
SIBJICHUE, B YaCTHOCTH 10 OTHOLICHHUIO K IHIICBOI MPOAYKIUH. DTO CBSI3aHO C TEM, YTO
CJIeIyIOIIasl CXeMa MpeIyCMaTpUBaeT MHOTOKPATHOE IMEepecedeHHs TPAHMIIbI, BCIECICTBUE
YEero CPOK TOJHOCTH IPOLYKTOB MOXKET HCTEUb 10 TOTO, KAK OHH TIOMAaLyT K OTpeOuTeIio®.
HarisiqaeiM mpuMepoM IEHCTBHSL CXEMbI PEIKCIIOPTA SIBIISIFOTCS MIOCTABKH KypHUHOTO Msica
B [IMP. B cBoe Bpemst ux Maciitad B HECKOJIBKO pa3 MPEBBIIIAT CIIPOC HAa 3TOT MPOAYKT
B [IpumHecTpoBbe (pa3Mepsl HMIIOPTa MPEBBIIATN UMIIOPT KYPHHOTO Msica B MoIIoBy, Ha-
CceJIeHHEe KOTOpoii B 6 pa3 Oombiue). [Ipennonaraercs, 4To 3To ObLIO CBA3aHO C JAJIbHEHIITHM
peskcriopToM B Ykpauny. Hamo oTMeTnTb, 4T0 KOHTpaOaHIHEIE TEPEBO3KM TOBApa OCYIIECT-
BIISIIOTCS KaK XOPOIIO OPraHW30BaHHBIMHU TPAHCPETHOHATBHBIMH TIPECTYITHBIMU CTPYKTYpa-
MH, TaK ¥ JICTATbHBIMU OU3HEC-CTPYKTYpaMHu M aIMUHHCTPATUBHBIMU KpyraMu®. Beoiiierne-
pEUYHCIICHHBIE MPAKTUKU OXHO3HAYHO SIBIISIFOTCSI HEJIETaIbHBIMH, @ HEKOTOPBIE U3 HHX, KaK,
HarpuMep TOJICIKA TOBAPHBIX 3HAKOB U CEPTU(PHKATOB MIPOHCXOKICHHS, B IPSIMOM CMBICIIE
HapyUIaloT OOIIETIPUHATHIE HOPMBI ITPaBa COOCTBEHHOCTH.

Mapunn KoceHkoBckuii 0OBSCHSET BBIIICTICPEYHCICHHBIE SIBICHUS, CPEIH MPOUYHX, CH-
CTEMHBIMHU MPUYUHAMH, TAKUMHU KaK: HEIOCTAaTOYHO KOHTPOJIMpYyeMasi TpaHnIa, 3aKOHO/Ia-
tenbeTBO [IMP, a Takske ropuandeckue ga3eiky B MOJIIaBCKOM 3aKOHO/IaTENIbCTBE, KOTOPhIE
JITal0T BO3MOYKHOU M IayKe TOOMIPSIIOT TaKyo AesiTenbHoCTh. Jlanpime KocenkoBekuit yka-
3bIBaeT Ha reorpaduueckuii Gpaxrop: [IpuaHeCTPOBBE SBISAETCS €CTECTBEHHOH TPaH3UTHOM
30HOM, HaXOMAIIEHCs MOOTU30CTH YePHOMOPCKHX MopToB: Onecchl u MmbudeBcka’.

Vicxonst U3 BBIIIECKA3aHHOTO, MOKHO MIPUITH K BBIBOAY, YTO MPUAHECTPOBCKUN YIaCTOK
MOJIJIOBO-YKPaUHCKOHM IPaHHIBI UMEET CBOIO CTEIH(UKY, KOTOpasi 3aKJII0YAETCSl B TOM, YTO
OHa SBJISICTCS OTHUM U3 (DaKTOPOB, JCTEPMUHHUPYIOMIMX CYIIECTBOBAHUE 3TOW HENPU3HAH-
HOM pecnyOiMKH B ee HbIHENHer (opme. 31ech, 4TOObI MOHSITH KOJOCCAIBHYIO POJIb MPHU-
JTHECTPOBCKOH TpaHMIIBI, HAJI0 0OpaTUTh BHUMaHHE Ha CTPYKTypy Oromxera [IMP. Ccpina-
Ach Ha opUIMaANIbHBIC UCTOYHUKH, 32 rtepuof 1996-2008 HalmonaeTcs TOBOJIBHO BBICOKUI

OFO/DKETHBIN Ae(DUIUT, PUYEeM HHTEPECHO, uTo B iepuo 2006-2008, To ecTh BO BpeMs Tak

4 Msco, npusesenHoe B [IMP u3 Ykpaussl 3a4acTyro npopaercs oOpatHo B YKpauHy.

5 M. Kosienkowski, Naddniestrzanska Republika Motdawska. Determinanty przetrwania, Torun
2010, C.54; M. Kosienkowski, Ukraina wobec Naddniestrza, Instytut Europy Srodkowo —
Wschodniej, Lublin 2009, C.29; Yepwsiii Tpansut, 09.08.2010, MexayHapogHOe areHTCTBO
nH(OpMalMOHHBIX pacciienoBanuii [online]. Mexaynaponnoe ArenrcrBo MudopmanmoH-
HbIX PaccrnenoBanmit [[Joctym: 2012-12-27]. Joctynssl Ha: < http://mair.in.ua/inquest/show/
1d/3558 >; YkpanHCcKo — MoJIaBcKas rpanuna oy Haomonenuem EC. Heneranpablie mocras-
ku KypuHOro Msica [online]. Mscroii PeiHok Poccun [[Joctym: 2012-12-27]. JloctymHbl Ha:
< http://www.meat.su/?news/industry/details/4616 >; IlpunHicTpoBChKa mpoOIemMa: Moz 3
Vkpaiuu, ['pyna crpareriunux ta 6e3nexoBux cryaiit Kuis 2009, C. 106.

6 M. Kosienkowski, Nadniestrzanska..., C. 52.
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Ha3bIBAEMON YKOHOMHYECKOM O0Kaspl’ (10 MHEHHIO HEKOTOPBIX HCCIEA0BATENEH, HEIb3s
cKa3arb, 4YTO YKpauHa BBeja Ol0Kaxny, Tak Kak 3To Tupacnoss nepecran Toprosars ¢ Kue-
BOM HM3-3a MPABOBBbIX U3MCHEHHI B YKpauHe), Ae(PULIUT YBEIUYMICS B Pa3bl 110 CPABHEHUIO
CO CcpeHel M3 MPeabIAyIINX JIET U cocTaBui oT 21,3 o 33,7 npoueHToB 00IIero npuToka
JICHEXHBIX CPEJICTB B OIOJUKET. DTO MOKa3bIBACT HACKOJIBKO BaYKHOM SBJISIIACH BHEIIHSAS TOP-
TOBJISL Yepe3 TPaHUILy ¢ YKPAUHOMH U COCTOSIHUS IIPUIHECTPOBCKOTO OIO/KEeTa, TeM Ooliee
ecnu y4ecTh (pakT, yTo MpuOBLIb OT FKCIOpTa cocTaisia ot 72,1 1o 164,7 nmpoieHToB npu-
JTHECTPOBCKOTO Oro/keTa B repros ¢ 1996 roma mo 2008 roxd. B To xe Bpemst KpymHenmit
3aBon [IpunnectpoBes — MM3 B PriOHHIIE, SABISETCS CAMBIM KPYITHBIM MTPUIHECTPOBCKUM
IKCIOPTEPOM | ero aoiisi B o0miem skcropre [IMP cocrasnsier 60 nporienToB. [IpuHnmast
BO BHUMaHHe (aKT, YTO MPOAYKIIMS PHIOHUIIKOTO 3aBOJA SIBISIETCS] B BhICOYAIIel crere-
HHU KOHKYPEHTOCHOCOOHOW, MHOTHE MOTy4aTeIH PHIOHUIIKMX MPOKATHBIX M3JEJIUI U3 CTpaH
CHI" no60upoBanu, 4ToObl MPHUIHECTPOBCKUN Y4YacTOK TPaHUIIBI ObLT KaK MOXHO Oojee
npoxonuMbiid. Ha cerogHsimauii 1eHh OTHOCUTENHHO CBOOOAHBIN SKcropT u3 [IMP Bo3MO-
JKCH, TIOCKOJIbKY I'PAaHMIIA TTO-TIPEKHEMY HE KOHTPOJIMPYETCS B IOCTATOYHON CTEIICHU.

OuepenHas 0COOCHHOCTB IPUIHECTPOBCKOM SKOHOMUKH, U, CI€A0BATEIBHO, OANH U3 (ak-
TOPOB, BIUSIONINX Ha (HOPMUpPOBAHHE CBOSOOPA3HOTO MOAXOAA K HIEH YaCTHOW COOCTBEH-
HOCTH, 3TO CIOC00 QPyHKIIMOHUPOBAHMS OOJIBIIMX TPUBATHU3MPOBAHHBIX YACTHBIX IIPEIIPHU-
STHH U MX OTHOLIEHUS ¢ BIacThio. OHA 3aKIII0YaeTCs B TOM, UTO BJIACTh 00ECIICYMBACT IS
ceOst Mo/ IepIKKY CO CTOPOHBI KPYITHOTO OHM3HECa, KaK MPaBHIIO0, POCCHHCKOTO U YKPAaHHCKOTO
TIPOUCXOXKACHUS, PACTIPEACIISIs TOCYJAPCTBEHHYIO0 COOCTBEHHOCTh. JTO 3HAYMT, YTO B TAKOM
Cllyyae BJIACTh SBJISIETCS] CBOETO POJA PECYPCOM, HCIIONb3YEMbIM ISl yIa)KUBaHUs BHYTPEH-
HUX OTHOIIEHUH OIOPOKpATHYECKHX IIUT, WIN arapara BIacTH, C JIPYTUMH BIHATEIbHbI-
MU TPYIIaMHU, B TOM YUCJIE OM3HEC-OJIMTaMH M JISTUTUMHU3AIUK, TAKHM 00pa3oM, CBOETrO
npasieHus. B TakoM MoHMMaHUM rocynapcTBO BOCIPUHUMAETCS €r0 MPAaBUTENSIMH KaK MX
yacTHasi COOCTBEHHOCTh — B COLIMOJIOTMYECKHUX HayKaX TaKoe SIBJIICHHE IPUHSTO ONPEeIsiTh
TEPMHUHOM HEOMAaTPUMOHMAIM3MA, U OHO TECHO CBS3aHHO C ITOCTCOBETCKHUM HACIICAMEM,
1 BBITEKAIOMINMH U3 HETO TPYAHOCTSIMHU B (JOPMHUPOBAHIH FOCYIAPCTBEHHBIX HHCTUTYTOB Ha
OCHOBE 3aI1aJHOCBPOIICHCKHUX TIPUHIIUIIOB’.

CornacHo onpezesneHuto A. AnnunsiHa, COOCTBEHHOCTh 3aKJII0YAETCs B IPEAOCTABICHUN
KOHKPETHBIM HHIUBHIAM ITOJTHOMOYHI JIIOOBIM CIIOCOOOM MCIIONB30BaTh KOHKPETHBIE Oara
13 KJIacca JTO3BOJIEHHBIX CIOCOOOB MX HCIMONB30BaHUSA. Hamo ydecTb, 4TO Ha MOCTCOBET-

CKOM IIPOCTPAaHCTBE YTBEPIKACHUC OTHOIICHUI YaCTHOU COOCTBEHHOCTH HaxXoauTCs B cBoeH

7 B 2006 romy YkpanHa Havaja MPUHUMATh MCKIIOYUTEIFHO TAaMOXKCHHBIC MEYaTH BBbIIaBac-
Mble KHUIIMHEBOM M B CBS3H € 9TUM THPACcIOib HOYTH MOJIHOCTBIO IPEKPATHI TOBAPOOOOPOT
¢ Ykpaunoit 1 MonnoBoii.

8 M. Kosienkowski, Naddniestrzanska..., C. 36, 38.

9 A. ®ucyH, ITocmcosemckue HeONAMPUMOHUATILHBLE PENCUMBL: 2EHE3UC, OCOOEHHCOMU, MUNO-
noeust, B Omeuecmeennvie sanucku, ToM 39, 6/2007), C. 8-28.



390 ’ Adam Mickiewicz University Law Review

[IepBOHAYATBLHOM CTaJuH. B GONBIION CTETeHH 3TO CBS3aHO C TEM, YTO B MOCTCOBETCKHX
cTpaHax (popMHpOBaHNE IIEHHOCTEH U 3HAHU O Pa3BUTUH OOIECTBA MPOUCXOIHUT CIIOHTAH-
Ho. Mcxoas U3 3TOro, yuuThlBasi BO3JACHCTBUE CPEbl, B ATUX CTPAaHAX IMPOUCXOAAT YacCTble
BUIOM3MEHEHHS IIPaB COOCTBEHHOCTH. Ha MOCTOSHHYIO MyTalMI0 HHCTUTYTOB BIUSIET P
(axkTopoB, B TOM YHCIIE TAaKHE IIEMEHTHI COBETCKOTO HACIIEANs KaK MOpallb 00IIeCTBa U Ha-
CHJICTBEHHOE IepepacnpeeneHue aktuBoB. Cpenu Moauduuupyomux GakropoB HEIb3s
HE OTMETHTH PeaTU3aLHIO JINYHOCTHBIX HHTEPECOB ONPEIeICHHBIX IPYIIII, KOTOPBIC HE BCET-
Jla COBMAJIAIOT C KOJUIEKTHBHBIMH HJIM TOCYIapPCTBEHHBIMH MHTEPECaMH — JIMIA, TAKUM 00-
Pa3oM, peau3yIolie CBOU HHTEPECHI, OPEICIIAIOTCS B HayKe JTM00 KaK HHCTUTYLIUOHAIIb-
HbIE, JIUOO TMOJUTHYECKHE MPEATIpUHUMATEN . [ HUX XapaKTepHO TO, YTO OHU CKJIOHHBI
7000MPOBaTh B TOJIB3Y BBITOJHBIX JUIS ce0sl PaBOBBIX M3MEHeHW. HekoTopble KOMMEH-
TaTOpbl U UCCIEA0BATEIM BHYTPEHHUX OTHOIICHUH BiacTb-OnusHec B [IMP, HamekaroT Ha
TO, YTO UIMEHHO B 3TOM KJIFOYE MPOU30IILIA puBaTu3anus PeioHuIIKOTO MM3 — Graromapst
el yIajaoch JIeram30Barh 3aXBaT TOCYAapCTBEHHOH COOCTBEHHOCTH CTPYKTypaMH TEHEBOM
9KOHOMHKH, B TOM YHCIIE M3-3a IIPEeesioB pernona'’.

3nech HA/lO TIEPEHTH K aHalIu3y CBOeoOpasus noaxonaa K cooctseHnoct B [IMP  gepes
npu3My Heonarpumonuanusma. [To onpenenenuro M. Bebepa, marpuMoHHANIN3M BCTpeda-
€Tcsl TOra, KOra yIpaBIeHUECKHE TOJTHOMOYHUS UCIIOIb3YIOTCSl B KaUeCTBE YaCTHBIX KO-
HOMHMYECKHX BO3MOYKHOCTEH, YTO MPUBOANT K CUTYaIMH, B KOTOPOH MOIUTHYECKOE yIIPaB-
JIHUE PACCMATPHUBACTCS KAK YaCTHOE MPEIIPHUATHE U MTOJTHOMOYHS C HUM CBSI3aHHBIE SIBIISI-
I0TCSl HICTOUHHUKOM Joxoaa'’.

CornacHo TUTIONOTHH, ipeAcTaBieHHON A. DucyHOM, BBIIEISIOTCS 3 OCHOBHBIX THIIA HE-
OIIaTPUMOHHATBEHBIX PEKUMOB: T€, B KOTOPBIX LIEHTP OTACISETCS W He3aBUCHM OT nepude-
PHH, B HEM KOHIIEHTPUPYIOTCS MOJUTUUECKHE, SKOHOMUUECKUE U CUMBOJIMUECKHE PECYPCHI
BJIACTH; T€, B KOTOPBIX TOCYAAPCTBO SBISETCS YaCTHBIM BJIAaJCHHEM NPUBATU3UPYIOIINX €r0
TPYIIIL; @ TAKXKE T PEKUMBI, B KOTOPBIX OOJBIIYIO POJIb B ONPEAETCHHN YKOHOMUIECKUX OT-
HOLICHUI UIPAIOT CEMETHbIC, STHUUECKHE U KIAHOBBIE CBSI3U'2.

[TpunHECTPOBCKOE KBA3UTOCYNAPCTBO, IO MHEHHIO aBTOPA, OHO3HAYHO MMPUHAICKUT KO
BTOPOMY Pa3psily HEOMaTPUMOHHAIBHBIX PEKUMOB. APIYMEHTOM B MOAIEPIKKY TaKOTO Te-
31ca SBJISIIOTCS HAaTPOHAXKHBIE YCIIYTH BIACTb-OU3HEC, 3aKIII0UAIOIUECs XOTs Obl B IPUBATU-
3aIM TOCYIApCTBEHHBIX NPEINPHUATHH MM B HEODUINAIBHOH NOIAEPIKKE KOHTPaOaHIHOMH
TOPTOBIM M JPYTHX HE3aKOHHBIX YKOHOMHYECKHX CXEM CO CTOPOHBI TOCyaapcTBa. Takum

00pa3oM, rocyapCTBEHHOE OJ1aro, pacrpeiessieMoe Kak 4acTHast COOCTBEHHOCTD ITPABSIIINAX

10 A. @ucyH, Ilocrcoserckue..., C. 8-28.; W.M. Manebrnii, Peanu3anus npaB coOCTBEHHOCTH H
a¢hdexTuBHOCTE MOCTcOBEeTCKOI skoHOMEKH [online]. WEB UPBUC [Hdoctym: 2013-06-21].
Hocrtymusl Ha: < http:/irkneu.edu.ua:8080/bitstream/2010/1511/1/Malyi.pdf >; A. T'yabim,
ITpusarusauus B [IpuanecTposbe.

11 M. Weber, Economy and Society, An Outline on Interpretive Sociology, pen., G. Roth and
C. Wittich, Berkeley University of California Press 1978, C. 236.

12 A. ducyn, Ilocmcogemckue..., C. 8-28.
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TpyYTII, SBJISETCS HHCTPYMEHTOM JIESTUTUMHU3AIMK BJIACTH, YTO TAK)KE CKa3bIBAETCS HA OCO-
OEHHOCTH TozIXo/1a K Bompocy cobctBeHHOCTH B [IMP, M3 Wero ciemyert, 4To rocyaapcTBo,
OJIMLIETBOPSIEMOE OFOPOKPATHYECKUMH IIUTAMH, & TAKIKE OM3HEC-3IIMTaMU, CKIIOHHO yIpaB-

JIATh OJlaraMu Jjayke BOTIPEKH JICHCTBYIOIIEMY B ATOM HEMPU3HAHHOW PeCyOIiKe 3aKOHY.

Buorpadguyeckas anHoTALUSA:

Piotr Furmaniak — cTyaeHT pyccko-yKpanHCKOW (UIIONOTHU B YHHBEpCHTETE MM. Ajama
Munkesuya B ITo3HaHH, MaruCTp BOCTOKOBEAEHUs (cHenuanbHOCTh: Poccus u Bocrounas
EBporma) Ha ucropuueckoM Qakynprere YHUBepcuTeTa UM. AramMa Munkesuua B [lo3HaHu.
HayuHble mHTEpECHl: MEKAyHAPOAHbIC OTHOIICHHUS, UCTOpHUsl Bocrounoit EBpormsl, o0iie-

CTBCHHBIC MMPOUECCHI HA TOCTCOBETCKOM IMPOCTPAHCTBE, JUITJIOMATHA, A3BIKO3HAHHUEC.

SUMMARY

The peculiarities of property rights in the Republic of Moldova
The aim of the study is to evaluate the peculiarities of the right to property in the Republic of
Moldova. The author focus on the property rights law system of the Republic of Moldova with
a special emphasis on the fragility of state institutions and the significant role of businesses
environment.

KEeyworbs: Republic of Moldova, property rights, civil law






URrszuLA MOSKWA

Hexoropbie MexKAYHAPOIHO-TIPABOBbIE ACIEKTHI
pexuMa ApKTHUKH

1. ApKTHKa — 3TO 4acTh 36MHOTO c(epouia, HEHTPOM KOTOporo obo3HaueH CeBepHblii reo-
rpadUuecKuil MoJkoC, a OKpauHHOU Tpanuieil — CeBepHBId MONSPHBIA Kpyr (Mapayiesb
66°33' ceBepHOii UPOTHI)!. ApkTHKa BKIIOYaeT B ceOst okpandbl EBpasun, CeBepHoit Ame-
puxu u Cesepnblii JlenoButhiii okean. Poccus, Kanana, CIIIA, Hopserus u danus (u3-3a
o. ['pennanans) ABISAIOTCS apKmuuecKumu npuOPeNCHuIMU 20Cy0apcmeamu — X modepeKne
BbIxoauT K CeBepHoMy JlenoButomy okeany (371eCb OHH MMEIOT CBOM BHYTPEHHHE BOJIbI,
TEPPUTOPHAILHOE MOpE, HCKIIIOYUTEIBHYI0 3KOHOMHYECKYIO 30HY, KOHTHHEHTAJbHBII
menb®). OT apKTHUECKUX NMPHOPEKHBIX TOCYIAPCTB CIEAYET OTIUYUTD apKmuuecKue 2o-
cyoapecmea, K KOTOPbIM KpOME Has3BaHHBIX IISITH, OTHOCAT euie PunnsHaumio, Mcnanguio
u Ilsenuto®. VIx Tepputopus npecekaercst CeBepHBIM IOJSPHBIM KpyroM. [lepeurciieHHbIe
rocynapcTsa sBisitores wieHamu Apkrudeckoro Cosera. [lexmapanus 00 yupexaeHuu Ap-
ktryeckoro Cosera Obuta mpuHATa B OTTaBe 19 ceHTs10ps 1996 1. 1 cTana caMbIM IJTaBHBIM
JIOKyMEHTOM, KaCcaloIIMMCs COTPYJHHYECTBa B APKTHKE B c(hepe OXpaHbl OKpysKarolei cpe-
JIbl ¥ yCTOMYMBOTO Pa3BUTHUS PETHOHA.

2. Craryc ApKTHKH OIIpEJeNieH IHMPOKUM KOMIUIEKCOM CIIOKUBIINXCS MEXKIYHApOIHO-
MIPABOBBIX HOPM, TIPEXK/IE BCETO MEX/YHAPOJHBIM OOBIYHBIM IIPABOM, a TAKXKE HAI[MOHAJIb-
HBIMH 3aKOHaMH apKTHYECKUX rocynapcTB. OCHOBHBIM NMPHHIMIIOM IIPH PEICHUU Ipodite-
MBI TIPABOBOT'O PEXUMa A PKTHKH CJIEIYET CUMTATh CEKTOPAIbHbINA TpUHIHUIT . COINIACHO KOH-

LCIIIHY TIOJISPHBIX CEKTOPOB* HEOTHEMIIEMOI YaCThIO TEPPUTOPHHU FOCYIAPCTBA, TI00EPEIKDE

1 A.H. Beuterxxanum, pen., [Ipasosoii pesicum Apkmuxu Medxcoynapoonoe npaso, Mocksa 2012,
C. 180.

2 CHUCOK apKkmuueckux 20cyoapcme MOXKHO HaWTH B MEXIyHapoIHBIM jgoroBope Crparerus
3alUTH! OKpY Katomien cpeabl Apktuku ot 14 uronst 1991 .

3 I1.A. bapa6oins, C.A. I'ypees, JI.A. MBanamenko, 5.M. Kiimmenko, M.U. Jlazapes pen. u ap.,
Cospemennoe medncoynapoonoe mopcroe npaso. Pesicum 600 u ona Muposozo oxeana. Mo-
ckBa 1974, C. 187.

4 B COOTBETCTBUH C TOKTPHHOHN apkmuyeckutl NoAapHblil CeKmop — 3T0 npOCmpancmed 8 npeoe-
2ax yCmanoenennvlx aunuil, nposedennvix om CesepHo2o nonoca 00 cegepHulX CYXONYMHbIX
2panuy 0aHHO20 20Cy0apcmad.
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KOTOpPOTO BEIXOAUT K CeBepHOMY JIenOBUTOMY OKeaHy, SIBIISIOTCS] 36MITH, B TOM YHCIIE 3eMIIH
OCTPOBOB, K CEBEpY OT MaTePUKOBOTO MOOEPEKbs TAKOTO TOCYAAPCTBA B Ipe/esax CeKTopa,
00pa30BaHHOTO JIaHHBIM MOOEPEKBEM U MEPUIMAHAMH, CXOSAIIUMHUCS B Touke CeBepHOro
MIOJTIOCA ¥ TIPOXOSIIMMH Yepe3 3araJfHyl0 U BOCTOUYHYIO OKOHEYHOCTH TAaKOTO MOOEPEXKbs.
B ropuandeckoii aurepaType MHOTO pa3 0TMEYalIOCh, YTO MPeJIesibl apKTHYECKUX CEKTOPOB
HE SBJISIOTCS TOCY/AapCTBEHHBIMU TPAHUIIAMHU, PABHBIM 00Pa30M ITOJIBOJIHBIE, JICASTHBIC U BO-
JHBIE NMPOCTPAHCTBA 3a TPAHMIEH TEPPUTOPHATILHOTO MOpS B Ipefesax TaKHX CEKTOPOB
HE BXOIST B COCTaB TOCYAAapCTBEHHOH TeppuTopuu. UTo ke Kacaercs mpaB apKTHYECKHUX

TOCYAApCTB B 3TUX CCKTOpax, TO OHU OCYIICCTBJIAIOT LCJICBYIO IOPUCAUKIHIO B 4aCTH, Ka-

APRTHRA
NONAPHHE CEKTOPA

ol

=

.

- Cesopuui&_nmwpuuﬁ KpYr — rpaHuua ApKTHKM
= [paHuLbl NONAPHbLIX CEKTOPOB

HCTOUHMK: geo. Iseptember.ru/2007/01/3.htm
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caromielicst 000pOHHBIX, SKOHOMHUYECKHX M PUPOAOPECYPCHBIX HHTEepecoB. CeKTop — 31O,
MIPEK/IC BCETO 30HA Peain3alii HCTOPHIECKH CIOKHUBIIUXCS IIPaB”.

CexropallbHBII PUHIIKII BIIEPBbIE ObUT 0003Ha4YeH [lenapraMeHToM BHYTpeHHHUX J1ei Ka-
Hags! B 1904 1, xorga o n3gan kapty Kanaael, B KOTOpO#t 3amaiHbie ¥ BOCTOYHBIE TPAHUIIBI
Kananpr 66011 TiOKa3aubl 10 Mepuguanam 60° u 141° 3.71., cOOTBETCTBEHHO, BILIOTH 10 Ce-
BEPHOTO TOJII0ca. B HalMoHaIbHOM 3aKOHO/IATEIbCTBE CBOM IPaBa Ha apKTHUYECKHM CEKTOP
Kanana ycranosuna B 1907 1. 3akoHom O ceBepo-3anannbix Tepputopusix (The Northwest
Territories Act). B 1925 . B COOTBETCTBHH ¢ MIPHHATHIMY MOTIpaBkaMu kK Hemy Kanana ycra-
HOBMJIA, YTO JUI OCYILIECTBIICHUS JICSITEIBHOCTH B IIPE/IEIax KaHa/ICKOrO apKTHYECKOTO CEeK-
TOpa, B TOM YHCJIE B LEJISAX Pa3BEAKH U Pa3padOTKH NMPUPOIHBIX PECypcoB, TpeOyroTcs co-
OTBETCTBYIONINE Pa3pelIeHus KaHaICKUX BlacTel. B 3asBleHnIX TOKHOCTHBIX Jnll Kana-
IIbl, & TAKXKE B MEXK/YHAPOHO-IIPABOBOM JIOKTPUHE HEOAHOKPATHO Pa3bsiCHSIIOCH, YTO 3TOT
CEKTOp OINPEAEISET MpeieNibl, B KOTOPBIX HaXOAATCS KaHaACKUE apKTHUECKHE MAaTEPUKOBEIC
3eMJIM ¥ OCTPOBA, a TaK)Ke KaHaJCKHH KOHTUHEHTAJIbHBIN 1menb( B CeBepHoM JlenoBuToM
okeane. C 1972 1. k aToMy 100aBHWIICS 3aKOH, YCTaHABIMBAIOIIMI 00s3aTeIbHbIC TPEOOBa-
HUSI K MOpETUIaBaTelsiM, HallpaBJICHHBIC Ha MPEIOTBPAICHUE 3arPSI3HEHUS MOPCKOH Cpezibl
B TIpeJieNiax BoJ KaHaICKOH ApPKTHKH.

Poccuto npuHATO HasbiBaTh BTOPBIM mociie KaHajapl apKTHUECKHUM TOCyIapCTBOM, KO-
TOpPOE PACHPOCTPAHWIO CBOW TEPPUTOPHANIBHBIC MPUTA3aHUS Ha ApKTHUECKHH CEKTOp.
Vxe napckue ykassl 1616-1620 rr. u cenarckuii Yka3 1821 r. mpemgycmarpuBanu psj uc-
KITFOYUTENbHBIX TIpaB Poccuu B HEKOTOPHIX paifoHax ApKTUKH. O CBOMX HEOTHEMIIEMBIX
IpaBax Ha CyXOIyTHbIE 0Opa30BaHMsI, PACIOIOKECHHBIE B OMBIBAIOIINX €€ CEBEpHOE MO-
oepexxbe Bomax CeBepHoro JlemoBuroro okeana, Poccusi BrepBbIe UYETKO 3asiBHIa HO-
toii MUJ] ot 4 centsbps 1916 . B aToM nuriioMarn4eckoM JOKyMEHTE OT UMEHH poc-
CHHCKOTO TPaBHTENbCTBA COOOIIANOCH O BKIIOYEHHH B COCTaB TeppuTopun Poccum
3eMellb U OCTPOBOB, OTKPBITHIX dKcreannuedl Bumpkumkoro B 1913-1914 rtr, a Takxke
OJIHOBPEMCHHO IMOATBEPKIAIaCh IPUHAJICKHOCTh POCCHU paHee OTKPBITHIX OCTPOBOBC.
IMocranosnenuem Ipesuaunyma [IUK CCCP 1926 roga O6 o0bsiBnenun teppuropuei Co-
103a CCP 3emens U OCTpOBOB, pacmoiokeHHbIX B CeBepHOM JlemoBUTOM OKkeaHe OBLIO
nposo3niameno npaBo CCCP Ha Bce 3eMIIM U OCTPOBA, OTKPBITHIC U €II€ HE OTKPLITHIE,
B Npefesax yCTaHaBIMBAEMBIX Teorpaduueckux rpanui. Vckimouenne ObIIO CAENaHO IS
BOCTOYHBIX OCTpoBOB llImundepreHckoro apxwuienara, NpUHAIISKHOCT KoToporo Hop-
Beruu Oblia omnpeneneHa ITapmxckuM porosopoM o Inunbeprene 1920 roga. CoBerckas
Poccust He Oblia mpuriaimieHa st ydactusi B pazpadorke storo poroopa. CCCP npuco-

eIMHUICS K HeMy ToJIbKO B 1935 roy 1 3as1BHIT 0 IPU3HAHUK NPHHAUIeKamuMu Hopseruw,

5 M.H. Komsios, O npasosom pescume Apxmuxu, IlpaBoBas uanmuarusa 12/2013; A.H. Bei-
NerKaHuH, pen., [Ipasosoii pexcum..., C. 183.

6 ILT. [Manamapuyk, MexcOyHapoOHO-npasosoii pedxicum Mopeli cO8emcKo2o cekmopa Apkmuxi,
Medicoynapoonoe npago u medxcoyHapoouwlil npasonopsaoox, Mocksa 1981, C. 115,116.
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pacnoioKeHHbIX B bapeHiieBoMm Mope 0CTPOBOB, JISKAITNX MEX Ty Mepuananamu 32° u 35°
BocTouHOH nonrotel. B 1979 r. Ykazom Ilpesunnyma BepxoBHoro Cosera CCCP rpanu-
114, pa3AeNsIoIas KOHTUHEHThl A3UI0 U AMEpHUKy, Obllla CMelleHa K 3arnasy 10 MepuauaHa
168°58°49,4" 3amaiHOM JTOJTOTHI.

Tak poamiIach KOHIEMINS apKTUYECKUX CEKTOPOB, COIIACHO KOTOPOW oOiamaromiee ap-
KTHUYECKUM MOOEpeXbeM roCyapcTBO UMEET 0CoObIe IIpaBa B cBoeM cekrope. pyrue ap-
KTHYECKHE TOCYIapCTBa HE MOILIN MO0 3TOMY IYTH U CIICIUAIBHBIX aKTOB MO apKTHYECKUM
paiioHaM, IPUJIETAIOLINM K UX TEPPUTOPUH, HE TpUHUMAITH. OHAKO 3aKOHOJATEIbCTBO ATHX
TOCYAapCTB PACIPOCTPAHACTCS Ha apKTUUecKue paiioHbl. COOTBETCTBYIOIINE BOIIPOCHL Pe-
TYIUPYIOTCS UX 3aKOHAMH O KOHTHHEHTAJIBHOM LIeb(de, SJKOHOMHUYECKON 30HE M APYTUMH.

3. KoHuenuus apkTHYeCKUX MOJSIPHBIX CEKTOPOB, Oyaydn HanOolee N3BECTHOMN, TIOHST-
HOIl U Ha IpakTuke mocienoBarenbHo npuMmensemoin Kananoit, CCCP u no u3BecTHOro
BpemeHu Poccueil, He SBIISETCSI BMECTE ¢ TeM eIUHCTBEHHOH. Heo0XoanmMo nmoayepKkHyTh,
YTO 3Ta KOHIIETIIHS, TOTyYUBIIas PH3HAHUE HA yPOBHE HOPM OOBIYHOTO MEKTyHAPOIHOTO
IpaBa, ABJISAIACH CaMOM IIaBHOW 10 Hauasa MPaKTUUECKOH pa3BeIKU U Pa3pabOTKU NPUPOJI-
HBIX pecypcoB ApkTuku. B 3ToT MomeHT (koHer XX B.) MOBBIIIEHHBIM BHUMAHUEM, B TOM
gucine u B Poccun, Ha9YMHAET MOJIb30BaThCSl KOHIETIHS HHTSPHAIIMOHAIN3AINN APKTHKH.
OHa OCHOBBIBAETCS Ha TOM, YTO APKTHKA HaXOAWUTCS B OOIIEM IOJIb30BAaHHH BCEX TOCY-
JapCTB MUPA WM SBISETCS OOIIMM HACIEANEM YEIOBEUECTBa; MM UTO CIECAYET OTKa3aThCsl
OT MCTOPUUECKH CIIOKUBIIUXCS NipaB Kanans! u Poccun B ApKTHKE U BCe MPaBO, IPUMEHH-
Moe k any Cesepaoro JlenoBuroro okeana, cBectd k Konsenuun OOH 1o MopckoMy mnpaBy
1982 r.; uim 4Tto ApKTHKA SIBIISICTCS HUUeliHbIM TIPOCTpaHCTBOM. HopMamu o01iero Mexiy-
HApOJHOTO MpaBa HH OJIHA U3 3THX HIEH He MOAKperUIeHa.

4. Ilpobnema ropuaudeckoro craryca CeBepHoro JIemoBUTOro okeaHa BBIBOAUTCS U3 Pa3-
HBIX TIOJIXOZIOB K ONPEIENCHUIO 3TOT0 yJacTka 3eMHOro mapa. C oJHOH CTOPOHBI, OH MO-
JKET paccMaTpUBaThCsl KaK OTKPBITOE MOpE, CO BCEMH BBITEKAIOIIMMH U3 9TOTO TOHHUMAHHS
MEKyHapOIHO-TIPaBOBBIMU TtocieacTBusiMu. C apyroit croponsl, CeBepHbiil Jle1oBUTHIIM
OKEaH B CBOEH 3HAUMTENILHOM 4acTH MPEACTABISIET JEASHYIO IIOBEPXHOCTD, a IIOCEMY MO-
JKET pacCMaTPUBAThCS Kak 0COOBII BU TOCYIapCTBEHHON TEPPUTOPHH TISATH MPUIIETAOIIIX
CTpaH, KOTOPBIE U Pa3JeIIIN OKEaH Ha MOJSIPHbIE CEKTOPA, @ BCE 36MJIU U OCTPOBA, a TAKXKE
JeASTHBIC TIOBEPXHOCTH, HAXOJSIIMECs B TPEAenax MOJISIPHOTO CEKTOpa TOM MM MHOU CTpa-
HBI, BXOJST B COCTaB TOCYIapCTBEHHOH TEPPUTOPHH.

[Tpu oOcyxeHnH MPaBOBOTO pexknuMa ApPKTHKH 0c000€ BHUMaHHE JOJDKHO OBITH yie-
JIGHO TIpaBaM apKTHUUYECKMX TocynapcTB Ha Henpa aHa CesepHoro JlemoBHTOro oxeaHa.
VIMeHHO 5TH mpaBa BBI3BIBAIOT OOJBIIE BCETO cOpoB. K HacTosIIeMy BpeMeHH IOpHIHde-
CKHM HE OCIIapUBAIOTCS NpaBa MATH apKTHUECKUX rocynapctB Ha 200-MuIIbHbIC PalOHBI THA
CesepHoro JIeoBUTOTO OKeaHa M MOBEPX JIS)KAIFe BOAHBIC U JIEIOBbIE IPOCTPAHCTBA, HO
10 BOIPOCY O CTaTyce MPUIIETAIONINX K CEBEPHOMY IOJIOCY PAflOHOB, B TOM YHCIIE paio-

HOB IHCJ'II)(i)a —3a 3TiM 200-MUIBHBIM PacCToOAHUCM, BbICKa3aHbl Pa3HbIC TOYKU 3PCHUSA Ha
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o(hHIHaTEHOM YPOBHE M B FOPUANYECKOI JiuTepaType’. B OCHOBHOM OHHM CBOZSITCS K IBYM
apryMEHTUPOBAHHBIM TTO3UIIHAM:
— mepBasi: APKTHKY CJIelyeT IPUPABHATH K JIIOOOMY IpyroMy pailoHy MHPOBOIO OKea-
Ha, COOTBETCTBEHHO, OHA JIOJDKHA OBITH OMHMM M3 MHOTHX 006ekTOB Konsenmn OOH
o MOpcKoMy TipaBy 1982 r;
— BTOpast: ApKTUKa BooOlie He Oblla crienuanbHbIM 00bekToM pacemoTpenust 111 Kon-
(depeHK M0 MOpckoMy mpaBy. [IpaBoBO peKUM APKTHKH CIIOKHIICS 3a/0JIT0 JI0
npunsTis Kousenrpu 1982 1. 1 1aBHOE B COJCPKAHUK 3TOTO PEXKHUMA, — ITO 00IIee
MEKIyHApOAHOE IIPaBO, €ro0 OObIYHBIE HOPMBI, CIIOXKHBIINECS BCIEACTBUE COIVIACHS
MEKITyHAPOAHOTO COOOIIECTBA ¢ MPAKTUKON, HAlIMOHAIBHBIM 3aKOHOAATEIECTBOM ap-
KTUYECKUX TOCYIapCTB.
Hocurenu nepsoii no3utuu — CIIA, Snonus, ['epManus u 1pyrue CTpaHbl, — 3asBISIOT
0 HeobOxonumoctu npumeneHust k CesepHomy Jlemosuromy okeany Koneeniuun OOH mo
Mopckomy mipaBy 1982 ré. B Hactostiee Bpemst Konsernust 1982 1. 5T0 OCHOBHO# TIpaBoOBOit
JOKyMEHT 10 MopckoMy mpaBy. OHa paruduipoBana 166 crpanamu’. Takke Te CTpaHbl,
xoTopele He parudunmposamn Konsenuuto (Takne, kak, Harpumep Coennnennsle LITarsr
Awmepukn)'’, u naxxe He noxnucanu (Harpumep, Typiiust), ONPEIENSIOT 3TO COMIANICHAE KaK
KO (UKAIMIO OOBIYHOTO MOPCKOTO IIPaBa M ONUPAOTCs Ha ero mojoxkeHus''. Kak n3secr-
HO, cT. 38 BeHckoil KOHBEHIINM O TTpaBe MEXAYHAPOIHBIX JTOTOBOPOB JOMYCKAET CUTYAIHUIO,
B KOTOPOW HOpMa MEXJIyHapOIHOTO JIOrOBOpa CTAHOBHUTCS 00S3aTEIbHOM IS TPETHEro
roCyaapcTBa B Ka4eCTBE OOBIYHON HOPMBI MEKAYyHapoaHoro npasa. Konsenuus 1982 rona
HMMEET MPEUMYIIECTBEHHY0 criTy nepe JKeHeBCKuMH KoHBeHIUsAIME 1958 roza (ectecTBeH-
HO, TOJIBKO MEX]y yuacTHHKaMH KoHBeHIn 1982)!2. HeobXoammMo moauepkHyTh, 9To JKe-
HEBCKUE KOHBeHLMM 1958 roma npomopkaroT AeiicTBOBaTh U AJIsl yUaCTHUKOB KOHBEHIIMU

1982 rona B X B3aMMOOTHOIIEHUSX C TEMH TOCYAapCTBAMH, KOTOPBIE HE IPUCOEINHUINCH

7 A.H. Beuerxanun, pen., [lpasosoti pesxcum..., C. 192.

8 A.A. KoBanes, Meocoynapoono-npasogoii pexcum Apkmuxu u unmepecwvt Poccuu, 8 C.B. ba-
XMHa, pel., Medcoynapoonoe nybnuunoe u uacmuoe npaeo: npooéiemvl U NepCneKmugbl,
Canxkr-IlerepOypr 2007, C. 225.

9 Crcok 166 ctpan mo coctosiauio Ha 29 okta6ps 2013 Ha caiite OOH - http://www.un.org/
Depts/los/reference_files/chronological lists of ratifications.htm

10 19 rocynapcrs noanucano Konsenuuto, Ho He parudunuposano ee: Adranucran, bypynnn,
byran, Jlomunukanckas pecrnyonuka, Upan, Kambomka, Komymous, Jluus, JIuxreHmreiix,
Manasu, O6benaeHHbIe Apadckue Dmuparsl, Pyanna, Cansbanop, Cesepras Kopest, CILIA,
Taunang, LlenrpansHoadprkanckas Pecryonuka, Dduonms.

11 D.R. Bugajski, Prawa zeglugowe okretu w swietle prawa miedzynarodowego, Bapmasa 2009,
C. 20.

12 KoHBeHIMH: O TEPPUTOPHATEHOM MOPE U IIPHIIXKaIleH 30He, 00 OTKPBITOM MOpPE, O PHIOOJIOB-
CTBE M OXPaHE XKHUBBIX PECYPCOB OTKPBITOTO MOPSI M O KOHTHHEHTAIBHOM HIeTb(e, MPUHSATHIC
Ha | Kondepenm OOH o MopckoMy mpaBy, coctossiueiicst B JKenese ¢ 24 ¢deBpaist mo 27
ampens 1958 .



398 | Adam Mickiewicz University Law Review

k xouBeHnmu 1982 roga. Konsennmss OOH mo MopckoMy mpaBy peryidpyeT BOIMPOCH HC-
TIOJTb30BaHUS M OKCILTYaTaluy BOJI, ONIPEeIISIeT MPABOBOM CTATYC Pa3IMIHBIX MOPCKHX TPO-
CTPAHCTB, 00sI3bIBACT BCE MPUOPEIKHBIE TOCYIAPCTBA IPUHUMATH MEPHI 110 3aIIUTE OKpYKa-
roueit cpeapl (wacTh XII — 3ammra 1 coOxpaHEHHE MOPCKO# Cpeibl).

KoHBeHIHs pa3inyaeT HeCKOIBKO MOPCKUX TIPOCTPAHCTB:

— BHYTPCHHUC BOJBI;

TEPPUTOPHAIBEHOE MOPE;
MpUIIeXKAIIast 30Ha;

— MCKJIFOUUTCJIbHAsA SKOHOMHUYCCKAas 30Ha,

KOHTHHEHTAJIBHBIN Ienbd;
— OTKpBITOE MOpe'>.

B y4eOHHUKaX ¥ APYTUX HAYIHBIX UCCIICMIOBAHUAXK 10 MEKTyHAPOJIHOMY ITPaBy CTOPOHHHU-
KM [TO3UIMH, B COOTBETCTBHH C KOTOPOI APKTHKA AOJDKHA OBITH OHUM 13 MHOTUX OOBEKTOB
KoHBeHIMM 110 MOpCKOMY TpaBy, naparpad Apkmuxa paccMaTpuBaoT He B TIIaBE O TEPPHUTO-
puH, a B TIIaBE 0 MEXYHAPOIHOM MOPCKOM TipaBe'. KaxeTcs, 4To 3T0 HelpaBUIILHOU MOJI-
xo/l. B OonbIIMHCTBE PyCCKHX (M HE TOJIBKO) YYCOHUKOB ApKmuKa SIBISETCS YaCThIO IJ1aBbl
Kacaromieicst Tepputopun’,

ITo3u1HI0, B COOTBETCTBUH C KOTOPOH APKTHKY CIIEIYET MPUPABHATH K JIIOOOMY IPyroMy
paifoHy MHPOBOTO OKeaHa, TOJIBEPraeTcsl BIIOJHE 000CHOBaHHOM KpuTHKe. OHAa HE YUHUTHI-
BaeT IOPUAMYECKH 3HAYUMBIH (akTop — MpH3HAHKE OOJBIIMHCTBOM TOCYIAPCTB HAIUIHUS
UCTOPUYECKHU CIIOKHBIIMXCS MPABOOCHOBAHUH B APKTHKE, KOTOPBIE MPEACTABIISIIOT MEXK/IY-
HapOAHO-TIPABOBYI0 OCHOBY peajM3allii apKTHUECKOro 3akoHoxaresnscTBa Kanaasr n Poc-
cud. B cooTBeTCTBUHM C 3TOH MO3UIHEH, TPUMEHUMOE K pa3srpaHHYCHUIO B APKTHKE MEXIY-

HApOJHOE IIPABO UCKYCCTBCHHO CY)KaeTCsl, CBOJUTCS TOJIBKO K CT. 76 Konserin 1982 r'é.

13 JI.B. WBanoB, O.B. ['mukman, Mesicoynapoonoe npaso: 0CHOGHbIE NOHAMUS, CXeMbl, Mabaiuybl,
ooxymenmoi, Mocksa 2010, C. 346.

14 B.. Ky3uenos, b.P. Tyamyxamenos, pen., Meawcoynapoonoe npaso, Mocksa 2007, C. 609—612.

15 A.H. Beierskanus, pea., Meswcoynapoonoe npaso, Mocksa 2012; F0.M. Konocos, 2.C. Kpus-
YHKOBa, OTB pell., Meoicdynapoonoe npaso, Mocksa 2005; A.A. Kosanesa, C.B. UepauyeH-
KO, pen., Meacoynapoonoe npaso, Mocksa, 2006.; JI.H. IllecrakoBa, pen., Meacoynapoo-
noe npaso, pen., Mocksa 2005; I'B. Urnarenxo, O.11. Tuynos, oTB. pen, Mexcoynapoonoe
npaeo, Mocksa 2006.; M.N. Shaw, International Law, Fourth Edition, Cambridge University
Press 1977; R. Bierzanek, J. Symonides, Prawo miedzynarodowe publiczne, Warszawa 2005;
W. Goralezyk, S. Sawicki, Prawo migdzynarodowe publiczne, Warszawa 2013 u ap.

16 Ct. 76 OnpeneneHrue KOHTHHEHTAIBHOTO menbda: /. KonmunenmanoHuiil wenvgh npubpedsrc-
HO20 20CY0apcmea exaoyaem 6 cebs Mopckoe OHO U HeOpa NOOBOOHBIX PALIOHO8, NPOCMUPAIO-
WUXCA 30 NPedebl e20 MeppUmopUaIbHO20 MOPS HA 6CeM NPOMAIHCEHUU eCINEeCIBEHHO20 NPO-
007HCENUsL €20 CYXONYMHOU Mmeppumopuu 00 eHewHell epanuybl NOOBOOHOU OKPAUHbL Mame-
puxa uny Ha paccmosnue 200 MOPCKUX Mutb 0mM UCXOOHBIX AUHUIL, ON KOMOPLIX OMMepAemcs
WUPUHA MEPPUMOPUATLHOZ0 MOPS, K020 6HEUHAS SPAHUYA NOOBOOHOU OKPAUHbL MAMEPUKA
He NPOCMUPaemcs Ha makoe paccmosHue(...).
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Bropas mo3umms, kacaromascs MpaBoBOrO PEeKUMa APKTHKH, SBISETCs Oosiee IPaBUIlb-
Ho#i. Kax ObLTO yke 3aMeTeHO, B COOTBETCTBHY C 3TOM MO3UIHEH ApKTHKa BOOOIIe He ObL1a
crnenuanbHbIM 00bekToM pacemotpenus 111 Kondepenuuu no mopckoMy npasy. Ee mpaso-
BOHM PEXUM CIIOKMICS 3a101r0 A0 npuaiaTtus Konsernnnn 1982 1, u mmaBHOE B coaepKaHUN
9TOTO PeXHMMa — 3TO 00IIee MEXKITYHAPOAHOE MPABO, €r0 OOBIYHBIE HOPMBI, CIOXKHBIIHECS
BCJICJICTBUE COIVIACUS MEXIYHAPOIHOIO COOOIIECTBA ¢ IPAKTUKON U HallMOHAIBHBIM 3aKO-
HOJIATEJIbCTBOM apKTUYECKHUX TOCY/IapCTB.

HecomuenHo, uto MuOTHE TIostokeHust Konpeniuu 1982 1. (0 cB00O0IaX OTKPBITOTO MOPSI,
0 COXPAaHEHMM MOPCKHX XXMBBIX PECYPCOB, O MUPHOM IIPOXOAE UEpe3 TEPPUTOPUATILHOE
MOpE H JIp.) OTPAKar0T OOBIYHBIE HOPMBI MEXIYHAPOAHOTO MpaBa. OHM CIOKMIINCH 3aJI0JIT0
10 pa3paboTku 9Toif KOHBEHIIMU M B 3TOM KaueCTBE SBISTIOTCS JJIsl TOCYAapCTBa 00s13aTeb-
HBIMHU'7 HE3aBHCHMO OT TOTO, Y4acTBYeT WJIM HE y4acTBYET 3TO rocyaapcTBo B KoHBeHIMH
110 MOpcKoMy IpaBy. [TonoxeHns CT. 76 He SABISAIOTCS OOBIYHBIMI HOPMAaMH MEXIyHapOIHO-
ro npasa. Het 1 10Ka3aTenbCTB TOTO, YTO BOJIS APKTHUYECKUX TOCYAAPCTB COCTOSIIA B COIVIA-
CHU IPUMEHSATH K ApPKTHKE reorpaduyeckue KpuTepuu, NpeaycMoTpeHHsle ¢T. 76. Bocmo-
MUHAHUS WICHOB JEJIeTallui epynnsl mpex, 2pynnsl namu MoKa3bIBaloT, YTO CYIECTBOBAJIO
HaMepeHHe apKTHIeCKUX FOCYAapCTB He JOIyCKaTh, YTOOBI ApPKTHKA CTalla 00BbEKTOM pac-
emotpenust I Kondepenunn OOH no mopckomy mpaByio's. IIpumenenue ct. 76 IpuBOAUT
K KOHQIUKTY Mexay KonBenruen 1982 1. 1 HCTOPHYECKH CIIOKHBIIUMHUCS MTPABaMHU TOCY-
JIapCTB B APKTHKE, KOTOPBIE 3MKIYTCS HA 0OBITHOM MEKTyHAPOIHOM IIPaBe.

C 00BEKTUBHOM TOUKU 3PEHHUS, CEKTOPAIbHOE PA3rPaHNUYEHUE KOHTUHEHTAILHOIO HIEb-
¢a B CeBepHoM JleZOBUTOM OKeaHe, MPEXKIEC BCErO, COOTBETCTBYET MHTepecoM Poccum
n Kanazgpl. Ho 1 171t Apyrux apKTHYEeCKUX rOCyIapcTB 3TO caMoe pa3yMHoe pemierue. Hamo
ele pa3 MoI4epKHyTh, UTO JI0 CUX MOp He Bce apkruueckue rocyaapcrea (CLIA) parudu-
nrposany Konsenmmro 1982 1. CILIA 3agBnsiioT mpaBONPUTI3aHUS HA apKTHUECKHUE Henpa
K ceBepy oT Arsicku 10 600 mopckux Muib. He Oymyun yaactankom Konsentnu 1982 rona,
CIIA He 00s13aHbI OrpaHUYMBATh CBOM IIpaBa HA KOHTUHEHTAIbHBII enbd 3a npenenamuy,
yctaHoBieHHBIMH B cT. 76 KonBenumu 1982 r. B 350 mopckux mmie. CIIIA, xak ydact-
HUK KOHBEHIIMHM 0 KOHTHHEHTaIbHOM Inenbde 1958 1., BpaBe OCyIIECTBISATH HAll TAKUM
11e1b6($oM CyBEpEeHHBIE IIpaBa B LIEJISAX PAa3BEIKU U Pa3pabOTKU €ro €CTECTBEHHBIX O0raTcTs
3HAYUTENBHO AAJBIIE — 00 MAK020 Mecmd, 00 KOMopo2o 21yOuHa nOKpblearouux 600 n0360-
Jsiem paspabomky ecmecmeenHvlx bocameme smux pecuonos (ct. 1 KoHBeHIum), T.e. B mep-
crnektuse 10 CeBepHOro nosjoca.

5 Bonee mpucTanpHBINA B3MIAA HA PEXUM APKTHUKH IMPUBOAUT K BBIBOAY, UTO €€ CTaTycC
OTpe/iesieH INPOKUM KOMITJIEKCOM CIIOKHUBIIMXCS MEXKTyHapOIHO-IIPABOBBIX HOPM, MPEKIE

BCCTO MCKAYHAPOAHBIM OOBIYHBIM IpaBOM. CHOKHUBIIHICS B TCUCHUE CTOJICTUI l'[paBOBOﬁ

17 O.H. XnectoB, Mescoynapoono-npasosvie npobremvt Muposoeo oxeana, MexmyHapogHas
xu3Hb 2/1975.
18 A.H. Beuerkanus, pen., [Ipasosoii pexcum..., C. 200.
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PEXKNM IEATETbHOCTH B APKTHKE OCHOBBIBACTCS Ha MTPAKTHKE aPKTHYECKUX TOCYAapCTB IO
MPIMEHEHNIO CBOETO HAIMOHATBEHOTO 3aKOHOJATENbCTBA, OCOOCHHO MPHPOITOOXPAHHOTO,
B JICJIOBBIX, HaJUIEIHBIX, IOJIEAHBIX U BOAHBIX palionax CeBepHoro JIeoBUTOrO OkeaHa,
MPUMBIKAIOMUX K MX MOOEpexbr0. DTH e TocylapcTBa HECYT IEPBOOYEPEIHYI0 OTBET-
CTBEHHOCTH 33 COXpaHCHHE OKpyXaromel cpens! ApKTHKH. He KOppeKTHO 3Ty MIMPOKYIO
MEKIyHapOAHO-TIPaBOBYI0 06a3y MOaAMEHTh Toabko Konsenuueii 1982 .

I1pu pemeHun BOPOCOB O TPAHHUIAX KOHTHHEHTATBHOTO menbha APKTUKH JOIKHBI HC-
TIOJTHATHCS OOBIYHBIE HOPMBI MEXKIyHAPOIHOTO IIPaBa O ACTUMHUTAIINN MeXIy ToCyIapcTBa-
MU KOHTHHEHTAJILHOTO 1elbda, a TakXkKe Kak lex speciales, HOpMBbI 0 rpaHULaX B APKTHKE,
TPEeTyCMOTPEHHBIE B MEXKTYHAPOIHBIX JOTOBOPAX: POCCUNCKO-aHTIINHCKast KOHBeHIHS 1825

1.!%, poccwuiicko-amepukanckuit gorosop 1867 1.2, ITapmwxkckuit morosop 1920 r.2!.

Borpaguueckass anHoTauus:

Urszula Moskwa — acriupanTka kadenpsl MexxayHapoaHoro npasa MITIMO (Yuausepcurer)
MMWU]] Poccun, nony4unBias B TEKyIieM rofay cturneHauio British Petroleum. Beimyckuuia
opuandeckoro (daxynsrera YHUBepcuTera uM. A. Munkesrda B [To3nanu, EBpomneiickoit
JTUIIIOMaTHYeCcKol akajgemMuu B Bapmase u [TocTyHHMBEpCHTETCTKOrO 0Opa30BaHUs [0 MEXK-
IyHapOIHOMY IpaBy M 3arpaHUuHOIl ciyk0e Bapmiasckoro ynusepcurera. Hayunsle nate-
PEChl: MEXIYHAPOIHOE MPaBO (OCOOCHHO MEXIYHApPOJHOE MOPCKOE MPaBo), SHEpreTHIe-

CKoO€ IpaBo, KyabTypa Poccuu, myTelecTBie, KUHO, CIIOPT (TEHHUC, IUIAaBAHUE U CHOYOOpH).

SUMMARY

Selected international aspects of Arctic legal regime
The aim of the study is to evaluate the selected international aspects of Arctic legal regime. The
author presents the Arctic as a land of special feature because of its location. The author focus on
the selected law acts, regulating its status.

Kevyworps: Arctic legal regime, international law

19 Anrno-pycckas konBeHuust 1825 roma — koHBeHumst mexay Poccueit m Benukobpuranu-
eif o pasrpannyeHnn ux Biagennit B CeBepHoit Amepuke (B bpuranckoit Komymoun).

20 Bammnrronckuii JloroBop (Pyccko-amepukaHCKui 10roBOp, ANSCKUHCKHN foroBop) 1867 .
JIBYXCTOPOHHMUI toroBop mexay Poccueit u CILA o npogaxe Ajsicku U AJIEyTCKUX OCTPOBOB
3a 7,2 muH. noinapoB. [logmucan 30 mapra 1867 roma B Bammurrone. CIIA npuobperanu
y Poccun 1,5 MiIH. KB. KM TeppUTOpUU HA CEeBepo-3anajHoi okoHeuHocTH CeBepHOH AMe-
PUKH. AJSICKUHCKHUI JI0TOBOP MOATBEPKIAN JMHHUIO TpaHULbl Mexay Assickoit u Kananoit,
3a(pUKCHPOBAHHYIO OPUTAHCKO-POCCHIICKHM 1oroBopoM (1825).

21 IMapwxcekwii qoroBop 1920 . - moamucan 9 ¢eppais B [lapmke, onmpeaeania MexXITyHapOIHO-
MpaBoBOH cTaryc apxunenara LLnumnbepren.



ALEKSANDRA LOPINSKA

MarepuaJjibHOe MM0JIOKEHHE, KJIacc, paca. YacTHast
COOCTBEHHOCTb KaK (PaKTOp, peryJTupyouuii
COBpeMeHHbIe conuaabHble TupdepeHunanumn

B camom IMHUPOKOM CMBICJIC 3TOTO CJIOBA YaCTHasA COOCTBEHHOCTH MOJKET OIPEACIIATHCA KaK
BCC TO, YTO HAXOAUTCA B JIMYHOM BJIaICHUU COOCTBCHHUKA — HCHY6J'II/I‘IHOFO Jimnaa. CoracHo

(bopMyITUpOBKe, CotepIKaIIeiics B MOIbCKOM 3aKOHOIATEIbCTBE,

B paMKax, OIPeJIeJICHHbIX 3aKOHAMH ¥ IIPHHIMIIAMH OOIIECTBEHHOTO COCYIIECTBO-
BaHHs, BJIaJIelIel] MOXET, 38 UCKIIIOYCHHEM MHBIX JIUIL, T10JIb30BATHCS BELIBIO B CO-
OTBETCTBUH C COIUAIBHO-IKOHOMHYECKHM IPEIHAa3HAYCHHEM CBOCTO IIPaBa, B 0CO-
OEHHOCTH TOJIy4aTh II0JIb3y U MHBIC JOXOABI OT HCIIOJIB30BaHMs Belu. B Tex ke
caMbIX paMKax OH MOXKET Bell[bio pacriopsbkarbes [cT. 140 Ustawy Kodeks Cywilny

(TTonbckwmii Ipaxnanckuii Komexe)]'.

B aroii popmynupoBke ykazaHbl JBE 00JaCTH, JIJIsl KOTOPBIX UJIes YaCTHOH COOCTBEHHOCTH
(He3aBHCHUMO OT TOTO, MPUHIMAETCSI JIX OHA WJIM OTBEPraeTcs) UMeeT KIII0UeBOe 3HAUCHHUE:
OOIIIECTBCHHBIH ITOPSIIOK U SKOHOMHKA.

VICXOOHBIM TTONIOKEHNEM TaHHOM pabOoThI SBISIETCS] CTPEMIICHHE OTMEXKEBAThCSI OT KO-
HOMHYECKHX CJIEACTBHHN MOJHOTO I YaCTUYHOTO MPHHSTHUS WIIH OTBEPKEHHS KOHIICIIIINU
94aCTHO COOCTBEHHOCTH, B MOJIb3Y OOJice IITyOOKOT0 aHaITN3a BIMSHHS, KAKOC OKA3bIBACT OHA
Ha COBpPEMEHHbIE B3aMMOOTHOLIECHUS B o01iecTBe. MiHaue roBopst, — KakkuM 00pa3oM CKJIa Ibl-
BaIOTCS €CTECTBEHHBIE M HEECTECTBEHHBIE OTHOIICHUS MEXKTy TPYIIIIAMH, BBIICIIEMBIMA Ha
ocHOBaHUU U} epeHIUPOBaHHOIO SKOHOMUYECKOIO CTaTyca UX 4iIeHOB. Pasnenenue Ha
bonee bocamvix M 6oiee OeOHblx, OCYIIECTRIIEMOE HA OCHOBAHUN CyObEKTUBHOM OICHKH
HAJIMYECTBYIOIIETO HMYIIECTBA OTICTBHBIX JINYHOCTEH, SBISETCS OYEBUIHBIM U IPUHUMAE-
MBIM TOKa3aresieM auddepeHnnauii BHyTpH JH000r0 4eI0BeuecKoro Kouiekrusa. OHaKo

CUTyallusi, B KOTOPOH OOIIeCTBEHHAss MOOMIBHOCTh HAPYIIICHA, a MPOBEICHHBIC TAKHM 00-

1 Dz. U. 1964. Ne 16, Ct. 93.
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pa3oM I'paHHUIIbl CTAHOBSTCS HEMPOHUIIAEMBIMU WJIM TAKOBBIMH CUMTAIOTCSI, HAXOAUTCS YKe
B KaTE€rOPUH HEXKEJIATeIbHBIX SBICHHUH, MU Jake — B KPAHHUX CIIydasX — HaTOJIOTMYECKHX.
Peub uzper o ToM MOMEHTE, B KOTOPOM B OOILECTBEHHBIX MO3UIMSX U JICHCTBUN MOXHO YyC-
MOTPETb SIBHYIO JIMHHIO, CBS3BIBAIONIYIO BOCIIPHSATHE YaCTHOIM COOCTBEHHOCTH (M 0COOEHHO

ee pacrpeziesieHIe) ¢ CO3IaHneM KITaCCOBBIX M PACOBBIX AU PepeHIHaIHi.

1. IIpoGema oeHKN YaCTHOH COOCTBEHHOCTH

INoneMuKa Ha TeMy MHCTUTYTa YaCTHOI COOCTBEHHOCTH MPOMODKACTCS KaK MHHUMYM CO
BpeMmeH antuyHOCTH. W ecnu [lnaTtoH cuuTan ee MCTOYHMKOM CTPAJAHUM, SIBISIOIIHXCS
CIICZICTBHCM HECIIPABEUIBOTO paszierna OJiar, TO ero y4eHHK U KPUTHK — APHCTOTEIb — 00-
paian BHUMaHHE Ha OCCCHOPHO IMOJOKUTEIBHBIC CBOWCTBA COOCTBEHHOCTH, YCMaTPUBAs
B Heii, KpOME BCETO MPOYEro, HCTOYHUK PasMYHBIN 100pOIeTeNel, B TOM YKCIe PacCyau-
TEJIBHOCTU M OTBETCTBEHHOCTH’. JIUCKYCCHs 110 3TOMY BOIIPOCY Pa3sBHUBAJIACH C TCYCHHEM
BpPEMEHH, MTPUBJICKas K ceOe BHUMaHKE MyOnuIucToB U Gpusiocodos u ceronus. [Ixon JIokk
B CBOHMX PACCYKICHUSIX, KACAIOIIMXCS 3THKA U MOJHUTHKH, 3aTParuBaeT BOIPOC O TPEX OC-
HOBHBIX MPaBaX Yel0BEKa, K KOTOPBIM OH OTHOCHUT — HapsAy ¢ PaBOM Ha KU3Hb U CBOOOTY
— TaK)Ke MPaBo Ha COOCTBEHHOCTH (B 3HAYEHMN YacTHOM cobcTBeHHOCTN)®. C ApyToii cTOpo-
HBI, XOTSI CETO/IHS OXOTHEE BCET0 M LUTUPYIOT Tpakrar 00 odmecTBeHHOM noroBope YKaH-
XKaxka Pycco ¢ 1762 r., B KOTOPOM aBTOp IPEACTABISICT ICKU3 CBOCTO IPOCKTa OOIIECTBa,
OCHOBaHHOT'O Ha CBOOOIC M YBa)KCHUH MIPpaBa COOCTBEHHOCTH, CTOUT OTMETHUTh, YTO HMEHHO

OH, CEMbBIO I'OAaMH paHee, IMucal:

I[1epBblif, KTO OrOpPOIMI KJIOUOK 3€MJIM, OCMENIWIICS CKa3aTb: oma 3emiisd npuHaoie-
Jrcum MHe, M HAIIEN JIFOEH, KOTOpBIe OBLUTH HACTOIBKO MPOCTOMYIIHBI, YTOOBI IMO-
BEPHUTH ITOMY, ObLI MCTHMHHBIM OCHOBATEIEM IpakaaHcKoro oodiectsa. CKOJIBKO
MPECTYIUICHUH, CKOIBKO BOIH, CKOJIBKO O€/ICTBHUII M Y)KacOB OTBpATHJI ObI OT YesI0oBe-
YEeCKOTO POJia TOT, KTO, BEIPBAB CTOJIOBI MM, 3aCHIIIaB PBBI, CITY)KHUBIINE TPAHUIIAMH,
BOCKJIMKHYII Obl, 00paIasch K JIOIsIM: [ bepecumecs ciiymarh 3Toro ooManmmka! Bet

noru0ItH, eciu 3abyaere, uTo IO MPUHAUICKHUT BCeM, a 3eminst —Hukomy!] (... )%

B HUCTOpUUN HOBEHIIIETO BPEMCHH MPOU30LLTIO0 UACOJOTNICCKOC U MOJIUTUYCCKOC CTOJIKHOBC-

HUE NBYX CUCTCM: OJHA U3 HUX Obljla OCHOBaHA Ha YaCTHOM CO6CTBCHHOCTI/I, a BTOpas Crta-

2 J. Waldron, Property and Ownership, Stanford Encyclopedia of Philosophy.

3 To3auee Mmmanyun Kant, Gpopmyaupyst IpOEKT 4acTHOTO IpaBa, MPU3HACT COOCTBEHHOCTD
¢ynnamentanpaeiM HHCTHTYTOM. CM. O. Hoffe, Mafa historia filozofii, Warszawa 2004, C.
140 n 168.

4 O. Hoffe, Mata historia..., C. 151.
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panach ee UCKIFOUYHTh. VIIeHBIM BIOXHOBHUTEIIEM 3TOH MOCIIEIHEH ObLI, ITTAaBHBIM 00pa3oM,
Kap Mapke, yTBEepKIaBILIHiA, YTO 4aCmHAs COODCMEEHHOCMb COCNANA HAC CMOLb 2TYNbIMU
U OOHOCMOPOHHUMU, YMO KAKOU-HUOYOb npeoMem A6NAemcs HAWUM Iub moeod, Koeod
Mbl UM 0011a0aem’, & KOMMYHU3M eChib NOIOACUMETIbHOE BbIPANCEHUE YNPAZOHEHUS YaACT-
HOU cobecmeennocmu®. B cBOXO ouepeib CTOPOHHHKH U TIOMYIISIPH3aTOPhI JIHOCPaIbHOM, a
03/1HEeE HEOIMOepaIbHOM MBICIIH, Ha KOTOPOI OCHOBAaHA COBPEMCHHAS KAIIUTAINCTHYCCKAsT
CHCTEMa, HeU3MEHHO MPOBO3IIAIIAIOT IPOTHBOMOIMKHOE. 3€Ch MOYKHO YIIOMSIHYTh XOTSI

ob1 JTroneura o Mu3seca, KOTOPBIi yTBEpIKIall, YTO

€CJIM HCTOPHSI MOTIa OBI HAC XOTh YeMY-HHUOYIb HAYINUTh, TO HECOMHEHHO TOMY,
YTO HU OJIMH HApOJl HE CO3/IaJl BHICIIEH IMBMIIM3ALUK Oe3 YBaKEHUs MpaBa Ha

BJIJICHUE YaCTHOU COOCTBEHHOCTBIO .

[TapamokcoM 3TOr0 MHOTOBEKOBOTO CIIOpa sIBIsieTCsl (pakT, UTO MPAaKTHUECKH BCE, YTO
B HEM y4YacTBOBAaJ, OTYACTH ObUIM NpaBbl. PaguKaibHbIe pa3inyus B MO3UIHIX SBISIOTCS
pe3yNbTaTOM MPUHATHS OTACIBHBIMH MBICIUTEISIMU OTIMUYHBIX JAPYT OT ApPYra MCXOAHBIX
ITyHKTOB JUISl AJbHEHIINX pacCy IeHHH. TO OYEBUIHO, YTO MBI IIPUJEM K THAMETPAIbHO
MIPOTHUBOIIOJIOKHBIM 3 (deKTaM, paccMarpuBasi IpodieMy 4aCcTHOM COOCTBEHHOCTH B KOH-
TEKCTE COYUANbHOU CNPAseonugocmu u dgdexmusHocmu ynpagienus (IPU TOM CTOUT MOJ-
YEepKHYTh, YTO 00a ITUX TEPMHUHA CaMH 10 ce0e CIOPHBI M HEOTHO3HAYHO OINPEIEIICHBI).
CI10XHOCTB BOIIPOCA CKIIOHSIET HAaC K TOMY, YTOObI OTOMTHU OT OLIEHKU KaK caMoil COOCTBEH-
HOCTH, TaK M KOHLENIIUU €€ TIOJIHOTO NPUHATHS WIN K€ YACTUYHOTO WJIM MOJIHOTO OTpHILIA-
HUSL. 371€Ch MMPOCTO-HAMPOCTO HET OMHO3HAYHO XOpouiux WA NIOXUX PEIIeHNH, a caM (akT,
YTO OIpPE/CSICHHBIH OOIECTBEHHBIN MOPSI0K MM SKOHOMUYECKask CUCTEMa IMOJBEPIatoTCs
COMHEHHIO IPEJCTaBUTENSIMU HEKOTOPBIX MHTEIUIEKTYaJIbHBIX KPYroB, HE O3HA4aeT aBTO-
MaTUYECKH, YTO OH Hegepen. V1 XOTs KpaliHe TpPYIHO, €CIM HE HEBO3MOXKHO, IOJHOCTHIO
OT/ICIHUTh KaKHe-JIN0O COBPEMEHHBIC Pa3MBIIUICHHS OTHOCHUTEIBHO POJHU COOCTBEHHOCTH
OT TPYAOB MBICIUTENEH, 3aHUMABIIUXCSI 3TUM BOIIPOCOM HE OJIHY ThICAYY JIET, B JaHHOU
paboTe MBI OyneM u30eraTh OIpeNeNieHNs] KaKHX-THOO KOHIEIIWI WM TeUYeHUI B UCTO-
UM SKOHOMHUYECKOH MM (PUI0CO(CKON MBICIIN TIIABEHCTBYIOUIMMU. JI€J10 HE B TOM, 4TOOBI
IIPEACTaBUTH POOIEMyY COLMATIBHBIX AuddepeHnnannii ¢ NepcreKTHBE MapKCUCTCKON HITH

HeOHHGepaﬂLHOﬁ MBICJIU, a4 B TOM, 9TOOBI YKa3aTb HEKOTOPBIC — YaCTO IIOKUPYIOIIHUE — CIIO-

5 K. Marks, Kapitat, Warszawa 1951, C. 581.

6 K. Marks, Kapital, C. 575.

7 W. Walicki, Jesli historia mogtaby nas czegokolwiek nauczy¢, to niewatpliwie tego, ze zaden
nardd nie stworzyt wyzszej cywilizacji bez poszanowania prawa do posiadania wlasnosci
prywatnej [online]. Instytut Misesa [Joctym: 2013-06-21]. Hoctynusr Ha: http://mises.pl/
blog/perfect-quotes/jesli-historia-moglaby-nas-czegokolwiek-nauczyc-to-niewatpliwie-tego-
ze-zaden-narod-nie-stworzyl-wyzszej-cywilizacji-bez-poszanowania-prawa-do-posiadania-
wlasnosci-prywatnej>.
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coOBbI BOCHPHUSITHS Kauecmea ONpPENECHHbIX IPYII JTIOfei CKBO3b MPU3MY HAKOIICHHOM
MU YaCTHOI COOCTBEHHOCTH.

HaneXHBIMH MOXHO B ATOI CHTyallMd HMCXOJHO IPH3HATH HE OLICHOYHBIC CY)XICHHS,
a Qakrel. TpyAHO TOJIEMU3MPOBATH C YTBEPHKACHHEM, YTO HCTOPUYECKH MPEBATHPOBAIIM
u OblIn Gosee MPEMOYTUTEIbHBIME TaKHEe CII0OCOOBbI OOIIECTBEHHONW OpraHu3alnm, KOTo-
PpBIC BCE JKE MPU3HABAIN MHCTUTYT YACTHOW COOCTBEHHOCTH — MBI OOHAPYKHM €€ U B Tpa-
JMLIUOHHBIX YKOHOMHKAX, NP (heofaiu3Me, B PasinyHbIX BapHaHTaX CBOOOIHOIO phIHKA
U, HaKOHEI], TAK)Xe B KauyeCTBE JOMOJHEHHUs (Jaxe eciIy Heo(pUIHaNTbHO ¥ MaprUHAIBHO,
kak 370 umeno mecto B CCCP) ruanoBoil skoHomuku. C Touku 3peHus 3pdeKTuBHOCTH
YIPaBJICHHs] KPYIHBIMHM OOIIECTBEHHBIMH I'PYIIaMH HPU3HAHUE YaCTHOH COOCTBEHHOCTH
MPUHOCUIIO B JOJTOCPOYHON MEPCIIEKTHBE IOPa3o JyUllne Pe3ysbTarhl, 4eM ee OTpHIa-
Hue. Takke GpakToM, BeCbMa OYCBHIHBIM M MMCIOIIHM JOJITYI0 HCTOPUYCCKYIO TPAJULHIO,
SIBIISIETCST (POPMHUPOBAHKME MEXIPYNIOBBIX AU(depeHuaniii IMCHHO Ha OCHOBaHHU UMY-
IIECTBEHHOTO KPUTEPHS, a TAKIKE BBEICHHE Ha TOH YK€ OCHOBE KaTerOPHU3allU Ha Mex, 4mo

Jayduie 1 mex, umo xyoice, 0 Y€M Mbl 6yneM TOBOPHUTH HUKEC.

2. YacTHasi COOCTBEHHOCTD, KJIaCC, paca

[pu3Hanue 4acTHOW cOOCTBEHHOCTH OOYCIIOBIMBAET BBIICICHUE Holee 6o2ampix U Gonee
OeOHbIX TPYIII, YTO SBISIETCS JIOTHYSCKUM CIICAICTBUEM OIPAaHUYCHHBIX PECYPCOB B IKOHO-
MHUKe (KaKk MHPOBOW, TaK W HAIlMOHAIbHOH). [IpyruM, ¢ COLMOIOTHYECKOW TOYKH 3PCHUS
6oJiee BaKHBIM TIOCIICACTBHEM IPUBATU3ALMN MATCPHAIBHBIX OJIar CTAHOBHTCSI PACIIPO-
CTpaHeHHE B OOIIECTBEHHOM MHEHHMHU YOEXKICHHOCTH B JIMYHOCTHOW OTBETCTBEHHOCTH 3a
COOCTBEHHBIN MaTepHaJbHbINA CTaTyC. VIHBIME CIIOBAMH, B CUTYaIllH, KOTa 3TO HE KOJUICK-
THB U HE TOCYIApCTBO, a INYHOCTH B OOJIBIICH CTEIIEHH OTBEYACT 38 HAKOIUICHKE U YIIpaBJie-
HHE COOCTBEHHOCTBIO, TO HCKIIIOYUTEIEHO HA HEl JISKHUT 0053aHHOCTh 00€CIICUHTh JUIs CeOst
COOTBETCTBYIOIIHMI YPOBEHB JKM3HH, U TOJBKO OHA JOJDKHA HECTH OTBETCTBCHHOCTH 3a T10-
CIINICTBUS YITyIICHUH B 9TOM BOIPOCE. DTO YIPOIIEHHOE YOSKICHUE IPHHOCUT HEKOTOPOE
UCKaKeHHE JCHCTBUTEILHOCTH — BCE K€ HE BCETa KOMMUYECTBO COOPAHHON B YaCTHBIX PY-
Kax COOCTBEHHOCTH sIBISICTCS (PyHKIMEH HHTEIUICKTYaIbHOM IPEAPACIIONOKESHHOCTH, 00pa-
30BaHUsI WK PaO0OTOCOCOOHOCTH BiIaAeibla. DTO TOPOXKIAET IBOHCTBEHHBIH aHTArOHH3M:
CpeIM CaMbIX OCAHBIX YacTO IMOSBIAIOTCS rojioca, 4To Oorarble pazbocament HEICCTHBIM
nytem (nouemy owu umerom 6onvule, eciu oMU He pabomarom 6oivule HAc), U HA000poT, —
JIFOJT COCTOSITENBHBIC HEPEIKO OTHOCSTCS K OoJiee OEIHBIM KaK K HECIIOCOOHBIM MITH CITHIII-
KOM JICHHBBIM, YTOOBI 00eCHCUNTh cebe IKOHOMHYCCKHI ycrexX (ecau Obl ymenu u xomenu,
Moanu 6vl umems 6obuULe).

[Tomo6OHBIE MEKTPYIIIIOBBIC AHTATOHU3MBI, XOTS M IPOOIEMATHYHBI, PEIKO CTAHOBSITCSI

BHC3AITHBIMHU U TPYAHO WX Ha3BaThb COLIMAIbHOM MMaTOJIOTHUEH. Ota TMOCJICAHSAS NPOSBIIACTCA,
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TeM HE MEHee, B JABYX CIIydasx: MM KOTJa BOCIPUSATHE MaTePHUAIbHOTO CTAaTyca JaHHOH
TPYIIIBI CONPSDKEHO C HEMPHUS3HBIO B OTHUYECKOM (BO3MOYKHO, PEIMTHO3HOM) TUIAHE, WITH
KOTJIa IPUHAJUICKHOCTD K OoJiee OeTHOMY COLIMAJILHOMY CJIOK0 BOCIIPHHUMACTCS KaK SKBHU-
BAJICHT PAaCOBOI MPUHAIECIKHOCTH.

[epBast U3 yMOMSHYTBIX CHTYallUii ©MEET MECTO, KOTia B KOJUIEKTHBHOM CO3HAHWH TO-
SBJISIETCSL YOCK/IEHHE O TOM, YTO CIIOCOOHOCTh JIAHHOM TPy — JIF000H uyoicotl 10 Haluo-
HaJIbHOMY, PEJIMTHO3HOMY WJIM STHUYECKOMY NPU3HAKY — HaKaIUIMBATh YaCTHYIO COOCTBEH-
HOCTb SIBIISICTCSl CTETICHBIO YTPO3bI, KOTOPYIO OHA co3zaeT ((haKTHIECKH WU MOTEHIHAb-
HO). B 3TOM cityuae Kak COCTOSITENILHOCTh, TaK U OCAHOCTb, MOTYT OBITh OOJIMYAEMBbI, YTO
OYeHb XOPOIIO WILTIOCTPUPYET OTHOLIEHHE K eBpesiM B EBponie HoBoro Bpemenu. Mcropuye-
CKH 3Ta TPYIIa BOCIPUHAMAIACH KaK €CTeCTBEHHBIM 00pa3oM 6oee OedHast TI0 OUEBHUTHBIM
COOOpaXKCHUSM — €€ TIPEICTABUTEINSIM HENb3s ObLIO BJIAJICTh 3eMJICH, KOTOpasi CTOJICTUSIMU
SIBIISUTACh OCHOBOM CO3MaHMs COLMAIBLHOTO M MMYIIECTBEHHOTO craryca. Cpean HeOombIo-
TO KOJIMYECTBA JOCTYITHBIX UCTOYHHKOB 3apabOoTKa eBpeH 3a9acTyi0 BBIOMpPAIN JICHEKHBII
000pOT, YTO U TaK HE TAPAHTHUPOBAJTIO UM OCOOCHHO BBICOKHH J10X0/1. ECIIM OHU OTHOCHIIHCH
K Oonee OeTHOM COIMANILHOM TpynIe (a Tak ObUIO B OOJBIIMHCTBE CIYy4YaeB), UM MPHITUCHI-
Bayiach OOJbBIIAsi CKIOHHOCTh K COBEPIICHHUIO NMPECTYIUICHNH, OONbIIas MOIBEP)KEHHOCTh
pa3inUYHBIM OOJIE3HSM U T.J. 3apOXKICHHE KAITUTAIM3Ma HE TOJIBKO MOTHOCTHIO JIMIIUIIO aK-
TYaJIbHOCTU TEHACHLHUIO OONNYEHHMS JEHEKHOTO 000pOTa Kak HECOOTBETCTBYIOILETO XPH-
CTHAHCKUM MPHUHIIMIIAM POCTOBIIMYECTBA, HO M COBCEM HA0OOPOT — C/IENANIO U3 HETO HyX-
HYIO U NpHBIEKaTeNbHYI0 Tpodeccuto. TakuM 00pa3oM, U3MEHEHHE XOJla UCTOPUHU OTpa3-
WJIOCHh HA UMYIIECTBEHHOM CTaTyce HEKOTOPOH YacTh eBperickoil auacmopsl. Kak ciencteue
MOSIBIJIMICH M3BECTHBIE HaM B HACTOSIIEE BPEMsI TEOPUH O MUPOBOM e8PEUCKOM 3a2060pe,
B COOTBETCTBUHU C KOTOPBIM €BPEH, HCIIOJb3YSl CBOM CHJIbHBIC AKOHOMHYECKUE MO3HIUH,
peanu3yioT cOOCTBEHHBIC MHTEPECH MMOCPEACTBOM OKA3aHMS BIMSHHS Ha NPABUTEIHCTBA
OTIIENTBHBIX TOCYNapcTB. Pasymeercs, mpeamecTByOnpe mpexyoekIeHUs] OCTAIICh B CHJIC
— npubbiBatomue B 3anaaHyo EBpony B Hayane XX B. eBpeiicKUe SMUTPAHThI BOCIIPUHH-
MAaJIMCh KaK Oe/IHBIH (a, CIIeI0BaTEeIbHO, KPUMUHOTEHHBIHN ) ¥ )KUBYIIMI B Y’KACAIOIIUX yCIIO-
BUSIX (& TIOCEMY CO3/IAFOIIHi SIHAEMUOIOTHIECKYO yrpo3y) copoxn®. KpaTko mombitokuBast
STOT MHOTOBEKOBOH JMCKYpPC HEHABUCTH: €CJIM €Bpei OCe/IHBbIH, 3TO OYEHb IUIOXO, a €CIH
Oorartplit — emie xyxe. Ha Takoit moaxon K 9TOM KOHKPETHOW TPYIIIE BIUSIIH, Pa3yMeeTcs,
(axTopbl, TNIaBHBIM 00pa3oM, BHEOKOHOMHYECKHe. TeM He MeHee, MaTepHaIbHBIA CTaTyC ee
YJIEHOB OB BCEI/Ia CYIICCTBEHHBIM 3JIEMEHTOM CO3JIaHHs CHavyasla KCeHO(POOCKHX, a Mo3/1-
Hee PacUCTCKHUX TeopHid. B 3ToM MecTe ciemyer 100aBUTh, 4TO MO100HBIM 00pa3om (akrop
STHUYECKHX VI PETUTHO3HBIX MPeTy0ekICHU CIUTeTaeTCs B HACTOSIIEE BPEMsI C HETIPHsI3-
HBIO TI0 OTHOIICHUIO K YY)/cM, B TOM YHCIIC, IIPEKIE BCETO, K DMUTPAHTaM, BO3paCTaroIei

Ha (hoHE UX MaTepPHAIBLHOTO MON0KeHUsI. C OHOM CTOPOHBI HCKITIOYAIOTCS U3 HOPMAJIBHOTO

8 Z. Bauman, Modernity and the Holocaust, HL}o-ﬁopK 2000, C. 225.
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ydJacTHsl B OOIECTBEHHOH JKU3HM NPHOBIBIINE HAéMHbBIE paboyre, KOTOPbIE — UTO SIBISETCS
3aKOHOMEPHOCTBIO MIPAKTUYECKH BO BCEM MHUPE — PACIIONaraloT MEHBIIEH SKOHOMHIECKOH
CHJIOH, YeM IpyHIbl, UX NPUHUMAIOLINE, a C IPYroil — KIeHMITCs HEMHOTOUUCICHHBIE, HO
COCTOSITENIbHbIE 3arpaHUYHBIC HHBECTOPHI, 0COOCHHO, €CIIM OHH OTHOCSATCSI K HHOMY KYJIb-
TYPHOMY HJIH PEIUTHO3HOMY KPYTY’.

B ciyuae, xorga MMYILIECTBEHHBIH KpUTepuil, T.e. cOOpaHHAs B YacCTHBIX pyKaX cOO-
CTBEHHOCTB, SIBISIETCSI OCHOBOM, @ HE TOJBKO JOIOIHHUTEIBHEIM (PAaKTOPOM 110 OTHOLIEHHIO
K MHBIM CBOWCTBaM, CIIy’)KalllUM OTIPEAEICHHUIO Kauecmea MoIel, BOSHUKAIOIINE COIHab-
Hble U depeHanyuy U UX NOCICACTBH He MEHEe CIOKHBI. Pedb UeT o cuTyaluu, Korjaa
3HAYEHUE YTHUUCCKOTO MPOUCXOXKICHUS, KoH(eccHn iy GU3NUECKUX YepT JIONSH CHIXKa-
eTCs1, ¥ IPOUCXOJIUT IPYIIUPOBKA U MIPUKIICHBAHHE SIPIIBIKOB O0€e GbICOKOU HIH H01ee Hu3-
Kol IEHHOCTH JIMYHOCTH Ha OCHOBAHUM €€ BPOXKICHHOH, HEOThEMJIEMON HECIOCOOHOCTH
K HaKOIUIEHHIO COCTOSIHUS. KakuM 00pa3oM 3TO COOTHOCHTCS ¢ MpOOIEeMON pacus3Ma WIIH
CBSI3aHHO C HUM €BTe€HUKHU?

Pacu3M B COOTBETCTBHM CO CBOMM CaMbIM LIMPOKHM OIPEIEICHUEM CBSI3aH C Cerpera-
el JIIofel Ha gvicuiie N Hu3uiie TPYTIIBI IO COOOPAKEHUSIM COBOKYITHOCTH UX BPOXKICH-
HBIX, HEOTHEMJIEMBIX (PM3UYECKUX M YMCTBEHHBIX YepT. DTO obOliee OOBSICHEHUE CIemIyeT
JIOTIOJTHUTH JIByMsI OTOBOPKaMH. Bo-TiepBhIX, pacu3m — 310 NpoaykT coBpemennoctu'’. Ero
CYIIECTBOBAaHUE B HBIHCIIHEH (popMe ObUIO ObI HEBO3MOXKHO, CPEIH MPOYMX PaBHBIX, 03
MHTEIUICKTYaIbHOW PEBOMIONHH dM0XK [IpocBemeHus, Korua B HayKe CTalo MOIMYISIPHBIM
CTpeMJICHHE KJIACCU(PUIIMPOBATh MPAKTUUYECKU BCE, B TOM YUCIIE )KUBBIX CYLIECTB, UCXOMS
13 COOOpaKeHUH NX TeHeaIoTuH u HabromaeMbix cBoicTB!!. Tpeapimymme, ncropudeckne
COIMabHBIE aHTATOHU3MBI, B3pamEHHbIe HAa (HOHE UHAKOBOCTU OTACIBHBIX TPYIII, OBLIH
CBSI3aHBl CKOPEE C PA3IMUYUAMH B UCIIOBEAYEMON UMM PEIUTUM MM UX HMPOUCXOKICHUU —
C PA3IMIMSAMH, KOTOPbIE HEOTHEMIIEMBIMH HE OBLIH, TIOCKOJIBKY HesepHblil BCETAa MOT 00pa-
THTBCS, & 6APEAp — MOIIYUIUTh TPAXKIAHCTBO, YTO YACTO PEIIAIO IPOBIeMy uyocepooHocmu'?.
A noceMy MOXHO ObLIIO TOBOPUTH 0 kKceHOo(oOuu, He 0 pacuszme. Bo-Bropsix, B XIX u XX
BB. KyJIbTypHasi M PEIUTHO3HAsl MTPUHAUISKHOCTD, & TAKKe YKOHOMHUYECKHH CTaTyC BOC-
MIPUHEMAIICH KaK SKBUBAJCHT PAChl, HE3aBHCHMO OT TOTO, KAKUMU (H3NYECKUMHU YepTaMU
XapaKTepU30BAIUCH JIUYHOCTH, CUNTABLINECS YJICHAMU pac, BbIICICHHBIX B COOTBETCTBUU
C 3TUMH CO8PEeMEHHbIMU, PACIIUPEHHBIMI KpUTEpusiMU. OTHOBPEMEHHO, B CBSI3H C Pa3BU-
THEM HAIIMOHATU3MOB U POCTOM IOIYIISIPHOCTH UJIEH COIIMAIBLHON HHKEHEPHH, TOSBISIETCS

CTPEMJICHUC K ITJIAaHOBOMY IPOU3BOACTBY ONTUMAJIbHOI'O 06I_HCCTB3,, JIMIICHHOI'O Z[e(peKTOB

9 E. Balibar, Class Racism, B: 1. Wallerstein, E. Balibar, pen., Race, Nation, Class. Ambiguous
identities, JIong0H — HBIO-ﬁOpK 1991, C. 206.
10 Z. Bauman, Modernity..., C. 212-213.
11 C. West, 4 Genealogy of Modern Racism, B: P. Essed, D.T. Goldberg, pen., Race Critical
Theories: Text and Context, Oxcopn 2002, C. 90-112.
12 G.M. Frederickson, Racism. A short history, Ilpuncton—Oxcdopa 2002, C. 17-47.
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U Henpucnocobnennvix muaHocteii'®. CIieTeHHe 3THX BCEX 00CTOSTEIBCTB MPUBEIO B HO-
Beiflell HCTOPUH K pacIBeTy MeXJeloBeuecKux nuddepeHnnanni, HapacTaHHIO pa3ind-
HBIX ()OPM pacu3Ma, U B KOHIIE KOHILIOB K Pa3BUTHUIO €BICHUKU.

ITo OTHOWIEHUIO K JIMYHOCTSIM, CUMTAIOLIUMCS 607ee NioXumu B PACOBOM OTHOIICHHHU,
MIPUMEHSIOTCS JIB€ CTPATEeTMU: WM BKJIIOYEHHE MX B OOIECTBO B KadeCTBE I'PYIIbI Oe3-
YCIIOBHO BTOPOCOPTHOM, 100 a0COIIOTHOE MX HCKIIOYEHHE, a B KpalHUX ciydasx — ¢u-
3udeckoe ucrpedneHne'. Himke Ham x0Tenoch Obl 00CYIUTh /1Ba Cilydasi, CBSI3aHHBIC B TOM
qucie ¢ audPepeHIranusIMi Ha SKOHOMUIECKOM (hOHE, B KOTOPBIX 9TH CTPATETHN HAXOAAT
CBOE BBIPAXKEHUE: TAK HA3BIBAEMBI K1aCCO6bIL pacuzm U IPUMEHEHNE €BIeHUKH B X X BEKe.

PrIHOYHAST SKOHOMHUKA M KalMTAJMCTHYECKas CHCTEMa OYEBHIHBIM 00pPa3oM CBS3aHBI
C paszieJIeHneM Ha TeX, KTO UMEET CPeCTBa IPOU3BOJICTBA U COCPEOTAYMBACT B CBOUX Y-
Kax KaluTal, U TeX, KTO (GyHKLUOHUPYET Kak HaéMHas paboyasi CHjla U paclioiaraeT OTHO-
CUTEJIBHO HEOOJIBIIMMHU PECypcaMu YacTHOM coOcTBeHHOCTH. K 3TOM BTOpOI rpyIine OTHO-
CSITCSI, HAPSIIY CO CPETHUMH KJIAaCCaMH, TAKKe camble OeHbIe ci1or. M 9TH mocnenaue, B o-
OTBETCTBUU C T€3UCaMM, BBIIBUHYThIMU . Bamnepcranom u O. banubapoM, B HacTosIee
BpeMs SBISIOTCSI OOBEKTOM KJICHMEHMSI pacOBOTO XapakTepa, T.€. HX o0lIee MaTepualbHOe
MIOJIOKEHHE M COIMANIbHAsl CUTYaIMsl COCTABIISIOT CYOCTUTYT TPaJAMLMOHHO IMOHMMAaeMOi
pacwl. Kax otmeuaet W. Bannepcraiin, B KaIUTAJINCTUYECKON CUCTEME UCKIIIOUEHUE KOTO-
00 JIUIIEHO B KOHOMHYECKOM IIJIaHE CMBICIIA, TOTOMY YTO BCE, KaK aKTyaJbHasl MIH 110-
TEHIMaJIbHAas paboyasi CHila, UMEIOT C TOUKH 3PEHUSI SKOHOMHKH OTPEJICIIEHHYIO IIEHHOCTb.
B cBs3u ¢ 3TUM, pa3iInyHbIC PYIIIbI, HE3aBUCUMO OT CBOEH THHUUECKOM, HAIlMOHAIBLHOMN

nu pEHI/IFI/IO3HOI\/‘I MPUHAAJIC)KHOCTH, BCETIa B CUCTEMC!

(...) ¥ Bcera 3aHUMAIOT KAKOE-TO MECTO B UEPAPXUH, XOTb HE BCEI/Ia OJHO U TOXKE.
HexoTopsle rpynmel MOTYT MepeMEIaThCs MEeXy TTO3HIUSIMHI B CHCTEME; HEKOTO-
pBle MOTYT HCUe3aTh WIN OOBETUHATHCS C JIPYTHMH, a eIlle HEeKOTOpBIC pacIajia-
I0TCsI X BO3HUKAIOT HOBble. Ho Beeraa [B cucteMe] IpUCyTCTBYIOT Takue, KOTOPbIE
SBNAIOTCS Hezpamu. ECIH CAUIIKOM MaJio UepHOKOXKEro HaceIeH s, MOJKHO BBECTH

KaTeropuio Oeblx Heepos'.

3. banubap pa3BuUBaeT MbICIb, KACAIOMIYIOCS KICHMEHHs ONpeeIeHHbIX UMYIECTBCHHBIX
KJ1accoB ete Oonee moapodHo. OH, cpean Mmpodyero, 0TMeYaeT, 9TO COOOIIEeCTBO, Ha3bIBae-
MO€ UM paca padomHnuxos (B 3HAUCHUH CaMbIX OCIHBIX), CTAHOBUTCS NIPEAMETOM PAaCUCT-
CKOTO JTUCKypCa, KOTOPBIH B HACTOSIIIEE BPEMsI COUETaeT B ce0e [enylo raMMy 4epT, PUIIH-

ChIBa€MBIX JaHHOMU rpynrie€ B CBIA3U C MECTOM, 3aHUMACMbIM el B SKOHOMHUUYECKOM CUCTEME,

13 Z. Bauman, Modernity..., C. 19-42.

14 G.M. Frederickson, Racism..., C. 9-10.

15 1. Wallerstein, The Ideological Tensions of Capitalism: Universalism versus Racism and Sexism,
B: . Wallerstein, E. Balibar, pen., Race, Nation, C. 34.
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B TOM YHCJIe MaTepHalbHas M JyXOBHAs OEJHOCTB, MPECTYIHOE MOBEICHUE, AKOTOJIH3M,
HApPKOMaHWUsI, (PU3HYCCKUC i MOPAJIbHbIC Ne()eKThI, HU3KUI yPOBEHb TUTHEHbI 1 T.1'C. B cBO-
uX paccykaeHusax bamubap 3arparusaet Taxxke nmpodnemy pacugpuxayuu (aHr. racialization)
¢usnueckoro Tpyna. O cceutaercss Ha padory @. Teinopa [lpunyunvl HayuHo2o Meneo-
oremenma (1909 1), B KOTOpPOH aBTOp TPEACTABISIET TEOPHIO O CYIIECTBOBAHWH ITIONIEH,
©CTCCTBCHHBIM 00Pa30M IIPEAPACIIONOKCHHBIX K BBIIIOIHCHUIO TSDKEIIOMH, TPA3HON M MOHO-
TOHHOU palboThI, a, KPOME TOTO, HYKIAFOLIUXCS B KOM-MO, KMo Oy0em HA0 HUMU CMOSMb
1 YTIPaBIISATh, YTOOBI OHU MOTITH paboTaTh B COOTBETCTBHH CO CBOEH Mmpuponoil. Takoit o6pa3
MBIIUICHHS 0 (pU3HYECKOM PAOOTHHUKE KaK O JINYHOCTH, BTOPOCOPTHON C POXKICHHMS, HAIIICI
CBOE BBIPAYKCHHUE HE TOJIBKO B OTHOIICHUH K JIFO/ISIM, paboTaBiinM Ha Gpadprkax BO BpeMeHa
paHHero KarmuTain3Ma, HO U B Hallle BpeMs — B DII0XY MEXaHW3UPOBAHHOTO TIPOU3BOJICTBA,
KOIJIA YCJIOBCK BBIMOJIHACT MOHOTOHHBIC M YTOMHTEIBHbIC ICHCTBUS y cTanka'’. Ciexyer
B TOM MecTe 100aBuTh, uTo Kak V. Bamiepcraiin, Tak u D. banubap, B pa3in4yHoi cTerneHn
CCBUIAIOTCS Ha MapKCU3M, MHOTHE CBOM TEOPUH NPAKTUUESCKH Ha HEM U OCHOBBIBasi. MOXXHO
He comamarbcs ¢ MapKkcoM M KPUTHKOBATh PE3KOCTh BBIPAKEHUS BYX MPEICTABICHHBIX
BhIIIe aBTOpoM. He pekomeHayeTcst Takke WHTEPIpPeTalysi UX KOHLETLHUH, KacarolIuXCs
COIMANBHBIX AU(depeHIrannii B Ka4yecTBe KPUTHKA WHCTUTYTA YaCTHOW COOCTBEHHOCTH.
OJHaKO HE3aBHCHMO OT 3aHMMAcMOW MMM IO3MIMH, TPYIHO COINIACHTBCS, YTO CHUTYAIIUH,
B KOTOPBIX HPOUCXOIMT, HAIPUMEP, MalIMHAJIbHAs acconuanusi OETHOCTH C MAaTOJOTHEH,
WM KOTJIa gepX COLUMATbHON HMYIIECTBEHHO JIECTHHUIIBI C BEICOKA, 8 HHOT/IA U C TIPE3PeHH-
eM CMOTPHT Ha Hu3, SIBISIOTCS OTOPBAHHBIMU OT COBPEMCHHOI! ISHCTBUTEIBHOCTH HICIMU
TEOPETU3NPYIOLINX MocaeaoBareneii Mapkca.

U, HakoHeI, TOCJIeTHUI BOMIPOC, KOTOPBIA HaM XOTEJIOCH OBl 3aTPOHYTh, 9TO IIUPOKO pac-
npocTpaHuBIIascs B XX BEKe CBICHUKA, SBILIOMIANCS PEaTH3alMeH KOHICIIIIHN COLHalTb-
Hol mHXeHepuu. OHa BIUCHIBACTCS B CTPATETHIO COLMAIBHOTO MCKIIOUCHHUS JIMIHOCTEH,
3aKJIeHMEHHBIX KaK KadeCTBEHHO xyouux. TepMUH eBreHnka (0T Ip. eugenes — XOPOIIETO
pona) 6bu1 BBeeH B KoHLEe XIX B. dpeHcucoM ['abToOHOM, KOTOPBIN yTBEPKAAJL, UTO Kax-
IBIA 9eJTOBEK SIBISIETCS OTPaKEHHEM 4epT ero MpeakoB. Ero muest momoxkuiaa Hadaio pas-
BUTHIO TaK Ha3bIBAEMOW NOIOJNCUMENbHOU e62eHUKU, T.€. TIOOIIPEHHE JTIONeH, XapaKTepu3y-
IOIUXCS JTy4YIIMMH YePTaMH, K 00BCIMHECHHIO B IIAPBI U PA3MHOXKCHUIO, ¥ OMPUYAmMenbHOU
egeenuxu (KOTOpasi MO3HEE BBIHACT Ha MEPBBIH IUIaH), T.e. HACWIBCTBEHHOE, (PH3NYECKOe
WCKITIOUeHHE U3 COOOIIECTBA TeX JHMYHOCTEH, KOTOPhIe NMPHU3HAHBI HOCHTEISIMH XYIIIETO
TEHETUUECKOro MaTepuana. DTO BCE, PasyMEeTCsl, JOJKHO CIIYXKUTh CO3HATEIbHOMY IIPO-
EKTHPOBAHHUIO ONTHMAJIBHOTO OOIIECTBA, CBOOOJHOTO OT ACEKTOB M HEeNPUCTIOCOONEHHBIX
mofell. CaMbIM TParu4ecKUM IO CBOMM TMOCIIEACTBHIM IMPHMEHEHHE eBIeHHKHA UMETI0 Me-
cro B Tpetbem Peiixe, 0qHAKO 3TO HE HALIUCTHI IEPBBIMU HCIIONB30BAIN €€ amaxyiouuli Ba-

puanrt. I[lepBoii opraHu3anueii, peaar30BaBIleii 0OIIECTBEHHBIC BMEIIATEILCTBA COMIACHO

16 E. Balibar, Class..., C. 209.
17 E. Balibar, Class..., C. 210-211.
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WJee OTPULIATEIIBHOTO TIOHMMAaHUsI eBIeHUKH, OblTa American Breeders Association (ABA).
B 1911 r., BO BpeMsi OHOH M3 BCTPEY ITOTO OOBEIMHEHHMS, €T0 TNIAaBHbIC YWICHBI ONPEIeIH-
JIM JIECSITh TPYIIl COYUANbHO HENPUCNOCOONEHHbIX U — B TIOCIIEICTBUH — IPEIHA3HAYCHHbBIX
K YHHUYTOXXEHHIO JIfofel. B HeM okazanuch HeZOopa3BHUTHIC JIMIHOCTH (XOTS Hedopassumue
He OBLIO ONpeeseHO HUKAKUM SIBHBIM 00pa3oM), TIPECTYIMHUKH (B ATOW KaTeropuu okasa-
JIUCh TAK)Ke JIIOIM, BUHOBHBIC B MEJIKMX HapYIICHHSX ), SMWICHTHKH, CyMaCIICAIHe U Jp.
Uro camoe MHTEPECHOE ¢ MEePCHEeKTUBBI JaHHOW paboThl — IPyNIa HOMEP ABA SIBCTBEHHO
ObLTa OmpeIelicHa Kak 0eousiil kiacc (aur. pauper class)'®. Ee wieHbl, XapaKTepU3yOIuecs
HEOThEMJIEMON U 00YCIIOBJICHHON HACJIEIICTBEHHO CKIOHHOCTBIO K HUILETE, HECIIOCOOHO-
CTBIO K HaKOIUICHUIO COOCTBEHHOCTH, OBIIM MPHU3HAHBI HE MMEIONIIMMH IIpaBa Ha pa3MHO-
keHune. Ha mpakTuke, JTIOIU, KOTOPBIX MOYKHO OBIJIO OTHECTH K MEPEYHCIICHHBIM BBIIIE Ka-
TEropysiM, CTAHOBHIIUCH JKEPTBAMU HACHJIBCTBEHHOH CTEpPUIM3AaLMU. DTH BMEIIATEIbCTBA
nmenn Mecto Ha Beelt tepputopun Coenaunennsix IlItaTos, cylecTBoBaiu 3aKOHbI LITATOB,
CaHKIMOHHPYIOLIHE TTOTO0HBIE JEHCTBYS MO0 OTHOIICHUIO K JIIOISM, PU3HAHHBIM Henpu-
cnocobaenHbiMuy IO MHEHHUIO aMEPUKAHCKUX COYUANbHLIX UHdIcenepos. Bipouem, Ta npo-
BOAMMAsT MaclITaOHO KaMIlaHus 1o owuwyenuro momynsanun CILIA BmoxHOBHMIAa B KOHLE
koHIOB Anonbga ['utnepa. U He Tonbko. U XoTs1 nestenpHOCTE ABA yiKe naBHO ocTanach
B IIPOLIIOM, CaMa HJIesl €BIEHUKH U €€ NIPAKTHYECKOe IPUMEHEHUE PACIIPOCTPAHUIIOCH 10
MHUpY Kak snuaemus. HecmoTps Ha Tparndeckuit onbIT BTOpoit MUpOBOil BOWHBI, €BreHUKA
¢yukimonuposana B CIIIA no 80-x romos XX B., B IlIBerun 10 70-X (Tam OBUTH HACHIIb-
CTBEHHO CTEPUJIM30BaHbI THICAYH Jtojieit), B [Tonbiie 10 S0-x (XOTs 37ech €BreHUKa HUKOTAA
He ObLIa CAaHKIMOHUPOBaHa FOpuANYecki)'’. EBreHnYecKie HHIHCHTHI, CBSI3aHHBIC CO CTe-
pUIM3aMel YMCTBEHHO OTCTalIBbIX Jitonieit umenu mecto B Kanane, Mcnannuu, ABctpanuu,
Ocronuy, IIseitnapun, Hopeerun nu @UHISHANU. DTO OUEHb CIOXKHOE SIBICHUE, €My IO-
CBSILIIEHO Y’Ke OOJBIIOE KOINYECTBO PAa3BEPHYTHIX PadOT, Ha KOTOPBIE B 3TOM MECTE yXKe HET
cMbIcia cchitaThes. CyIIeCTBEHHOM TS paccyXIeHusT nHpopMaIei sBiseTcs Gakt, 4To
MEKTPYIIOBBIC AaHTATOHU3MbI, BOSHUKIIHE B CBSI3U C COIIMAIbHOIN UMYIIECTBEHHOM CTpaTu-
¢buxarpeit, MOrIM MpuoOpeTaTh BeChbMa PaAUKaIbHbIE U HETYMaHUTapHbIE (OPMBI — TaKUe
KaK aMepUKaHCKas KaMITaHUs, IPeINoaraBIasi, BO-IIEPBbIX, HACIEICTBEHHOCTh OSTHOCTH,

a, BO-BTOPbLIX, - HCO6XO)II/IMOCTI) MOCTCIICHHOM (1)1/13H‘{€CKOI71 SJIMMHUHAIMKU 6€Z[HLIX.

3. 3akiouenune

W3 Bcero BhIIECKa3aHHOTO MOXKHO CACJIaThb CJICAYIOINE BBIBOABL: CaMa YaCTHasA COOCTBEH-

HOCTb KaK MHCTUTYT, TAKKC KaK U O6IIICCTBCHHOC peuIeHue O €€ NPUHATUU UIIW OTPULIAHNU,

18 E. Black, War against the Weak. Eugenics and America’s Campaign to Create a Master Race,
Bammurron 2003, C. 204.
19 M. Bobako, Eugenics and breeding of race (doxnad), 2013-04-24, UAM Ilo3HaHb.



410 | Adam Mickiewicz University Law Review

HETIOCPECTBEHHO HE MPOBOLMPYET HEKENATeNbHBIX SIBICHUH C COLMOJIOTHYECKONH TOUKH
3penust. [10SBISIFOTCSI OHU B CBSI3M C HHTEPIIPETAUel M OLIEHKOW €CTECTBEHHBIX CIIEICTBUI
MMYIIECTBEHHOTO PACCIOCHUS, KOTOPOEC BOSHUKACT B KOJUICKTHBAX, XO3AUCTBYIOIIUX C JIO-
MyLIEHUEM 3TOi coOCTBeHHOCTH. Pa3zienenue Ha Oosiee OoraThix U Oosiee OSHBIX, COBME-
[IEHHOE C TIOBCEMECTHBIM NPH3HAHUEM IOJHON OTBETCTBEHHOCTH JIMYHOCTH 32 CBOU MaTe-
PHAJIBHBIN CTAaTyC, MOXKET MPUBECTH — U HEPEKO MPHUBOMT — K COI[HATBHBIM MPOOIeMaM.
OCo0eHHO JTFOIH, 3aHUMAFOIINE KPaWHHUE TTO3UIMH B UIMYIIECTBEHHOW CTPAaTH()UKAIIUH, TTO]I-
BEPKEHBI PA3TMIHOMY B CBOEM TIPOSIBICHUH OCYXICHUI0. ClieIOBaTeNIbHO, TAKe SCITH MBI
B COCTOSTHMHU OIICHUTh MHCTUTYT YACTHON COOCTBEHHOCTH B 9KOHOMUYECKOM U JIMYHOCTHOM
IaHe (KaKAbIH MMeeT MPaBo BIaAeTh U NPUYMHOXKATh OOraTcTBO), TEM HE MEHee, BeCbMa
9acThI IPOOIEMBI ¢ IPUHATHEM ITOCIEICTBUI OrpaHMIEHHOTO KOJIMUECTBA PECYPCOB B 3KO-
HOMHUKE U audpepeHnmaniu Ha 0oj1ee U MEHEee COCTOSATENIbHBIC IpyMIbl. Min BOKpyT 3TOr0
BOIIPOCA CO3/1AIOTCS OTACNIBHBIE TEOPHH, BEAYIIHE K COLHATbHOMY KOH(IHMKTY, KOTOPBII He-
PEIKO TPOTEKAET BeChbMa TPAarmvecKH, WM ke (PaKTOp aKTyallbHOTO MMYIIECTBEHHOTO IO~
JIOKEHUS SIBISACTCS JOTIOTHEHUEM CTPATET MU OOIHMUYCHUSI ONPEISTICHHBIX JIHIL [0 THYECKUM,
PETUTHO3HBIM HIIM HALOHAJIBHBIM COOOpakeHUsIM. B mo0oM ciydae 3T0 MPUBOIMT K ce-

PBE3HBIM 3H0yHOTp€6J'I6HI/I${M B YCJIOBCUCCKHUX B3aMMOOTHOIICHUAX.

Buorpaduyeckasi annorauus:
Aleksandra Lopinska — acrmpantka B MHCcTHUTYTe COlMONOrMY, YHHBEpCUTET UM. Allama
MuikeBuua B ITo3Hanu. HaydHble HHTEpeChl: MUTPAIIMOHHbIC MPOIECCHI, COIMATBHAS H 10~

JUTHYECKast TpaHCc(hopManust OBIBIIMX COBETCKHX PECIyONHK 1 skoHOMIYeckast ncropust KHP.

SUMMARY
Financial state, position, class. Private property as a factor
regulating modern social differences
The aim of the study is to evaluate the private property as a factor regulating modern social
differences. Proving the proposed hypothesis the author focus on the financial state, position and
class as a forms of social differences in the context of the civil law system.

KEevyworps: private property, social differentiations, civil law



ALEKSANDRA RYTELEWSKA

Konnekmugnuiii yuacmuuk: ipaBoBoe 1MoJIOKEHH e
CYNpyra y4acTHHKA 001IeCTBA C OrPAHUYEHHOI
OTBETCTBEHHOCTHI0 B COOTBETCTBHUM € MOJbCKUM

3aKOHOAATEJIbCTBOM

1. BBenenue

HecooTrBercTBrE BBEAEHBIX MOIBCKAM 3aKOHOATEIEM HOBEIUT B OOIACTH KOMMEPYECKOTO
npasa ¢ JSUCTBYIOIIMMHE MPABOBBIMU HOPMaMH B PYTHX 00JIACTIX MpaBa, 0COOSHHO B 00a-
CTH CEMEHHOTO MPaBa, BBI3bIBACT MHOTO TEOPETUYCCKHX U IPAKTHICCKHUX mpobiem'. CambiM
[JIABHBIM BOIIPOCOM, CBSI3aHHBIM C STUMH H3MCHCHHUSIMHU SIBISIETCSI BOIPOC CYIIPYXKECKHX
UMYIIECTBEHHBIX OTHOIICHHUH, KOTOPBIHA SBIACTCS OMHUM M3 HAHOONee CIIOKHBIX U CyIIe-
CTBEHHBIX B KOHTEKCTE BelleHHs On3Heca B (hopMe aKIIMOHEPHOTO OOIIECTBA WIIKM O0IIECTBA
C OrPaHUYCHHON OTBETCTBEHHOCTHIO. DTOT BOMPOC SBISIETCS CYIIECTBEHHBIM TIIaBHBIM 00-
pa3oM H3-3a HECOITACOBAHHOCTH KOHIICTIIIMM KOMMEPYECKOIO IpaBa U 3aKOHOIIOJIOKCHHIA
CEMEWHOTO KOJCKCA, KACAOIIUXCS YCMAHOBIEHHO20 3AKOHOM PeXCUMA CYTIPYKECKUX UMY-
[ICCTBCHHBIX OTHOIICHUH. BhINICyKa3aHHOE 03HAYACT, YTO ITOT BOIIPOC HOCHT MEXIHCIIU-
TUTHHAPHBIN XapakTep, T.e. BBIXOIHUT 3a PAMKH OTHOM TOJIBKO 00JIaCTH MpaBa u TpedyeT pac-
CMOTPCHUSI B3aMMOCBSI3M MEXK/y PABHOIIPABHBIMHU PABOBBIMH HOPMaMH.

TeMoii MIKOJIBI B 3TOM roxy ObLIO IMpaBo coOCTBeHHOCTH. Ha TepBhlil B3NS BOIIPOC
MPABOBOTO TIOJIOKEHUST CYNpyra y4acTHHKa OOIIECTBa ¢ OTPAaHUYCHHON OTBETCTBEHHO-
CTBIO HE OYCHB COOTBETCTBYCT BBIIICyKa3aHHOW Teme. HecMOTpsi Ha 3T0, 51 mocTaparch
B IOCJIEAYIONIMX BRIBOAX JOKA3aTh IPOTHBOIMOIOKHOE. MOsI CTaThsi COCTOHT U3 7 4acTeii,
MOCBAIICHHBIX HanOOlee BAKHBIM MpPOOIeMaM, CBA3aHHBIM C 00CY)KIAaeMbIM BOIPOCOM

1 3aKJTFOYCHMUS.

1 Cwm. Baxon ot 12 mexabpst 2003 1., 3akonoxarensHblii BectHrk 2003. Ne 229, mo3. 2276.
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2. IIpaBoBbIe OCHOBBI Pa3MbIIIJIEHHU I

IIpexxae Bcero, ciaeayeT OTMETUTh, YTO B JAHHOM CTaTbe OOCYXKIEHUIO IOIUIEKAT TOJIBKO
3aKOHOIOJIOXKEHHMS IBYX TOJILCKHX KOZIEKCOB:

— Kodeks spotek handlowych, KSH (monbckuii KoseKe TOProBeix 001ecTs)?;

— Kodeks rodzinny i opiekunczy, KRO (mosnbckuii cemeiHblii Kogekc)®.

Cornacao KSH yuacTHHKOM 00111€CcTBa C OTPAHUYEHHON OTBETCTBEHHOCTBIO MOXKET OBITh
¢busnYecKkoe WM IOPUANIECKOe JIHIO, a TaK)Ke OpraHU3alMOHHAsT CTPYKTypa, KOTopas He
SBJIAETCS IOPUIMUECKUM JIMLIOM, HO KOTOPYIO 3aKOHOJATEN b HAJEsIeT IPaBOCIOCOOHOCThIO
B TaKOM e CTENeHHU Kak U ropuaundeckoe uio — ct. 151 KSH B cBs3u co cr. 331 Kodeksu
Cywilnego, (KC; IMombckuii rpasknanckuii konekc)*. Kpome toro, ucxomst u3 cr. 184 KSH
paBO COOCTBEHHOCTH Ha JIOJIO B OOLIECTBE MOXKET IPHHAIIEKATh Oojiee 4eM OJHOMY
auiy’. B 9TOM ciiydae COBMECTHBIC BIQJEIbLbI JOIH B OOIIECTBE — KaK MOIYCPKHBACTCSI
B JIUTEpAType U IOPUCIIPYISHIIUH — IMEOT CTAaTyC TaK Ha3bIBAEMOTO KOLIEKMUBHO2O YUACHI-
Huka®, KOTOPBIN BBITIOIHSIET CBOU KOPIOPATHBHBIC MPaBa MOCPEACTBOM OOIIETO MPEACTaBH-
tenst. OJHAKO KOAEKC He PeIlaeT MPAaKTHYECKHX MPOOJIeM, CBSI3aHHBIX C MPABOM COBMECT-
HOTO y4acTHs B OOIIECTBE, U MOITOMY HEOOXOIMMO ONPENEIUTh B KAaKOW CTEIIEHH MOYKHO
UCIIOJIb30BaTh IIPAaBUIIA, KOTOPBIE COAEPIKATCs B IPYIUX KoJekcax U 3akoHax. Kpome Toro,
CJIeyeT OTMETHUTD, YTO TAKOE IPABO COBMECTHOH COOCTBEHHOCTH MOXKET HOCHUTH ACITUMBIH
7 HEJIGNUMBIHA XapakTep, HO 3TOT BOTPOC BBIXOIHT 32 PAMKH JAHHOH CTaThH.

Uro kacaercs rnonoxeHui nonbckoro Cemeitnoro koznekca — KRO, — B ¢Bs3U B BhILICY-
OMSIHYTEIMH TToNokeHnsIMH KSH, creyer moquepkHyTh, 9YT0 JOMHHUPYIOIINM PEXIMOM
AMYIIECTBEHHBIX OTHOLICHUH MEXIy Cynpyramu B [lomble sIBIS€TCS PEKHUM COBMECTHOM
COOCTBEHHOCTH, KOTOpast SIBJISIETCS HEICIMMOM (Tak Ha3bIBaeMbIid 3aKOHHBIH pexuM)’. Co-
miacHo cT. 31 KRO, Takasi cOOCTBEHHOCTh BKIFOUACT B ce0s BCe MPeIMEThl COOCTBEHHOCTH,
IPUOOPETEHHBIE BO BpeMs OpavHOro COI03a (TOYHEe: BO BPEMs CYIIECTBOBAHUS, YCTAHOB-
JICHHOH 3aKOHOM, COBMECTHOH COOCTBEHHOCTH), HE3aBUCHMO OT TOIO, KTO IPHOOpEN 3TU
IpeaAMeTHl (CyNpyrd BMECTE WIIM TOJIBKO OOMH n3 HHUX). COBMECTHOH COOCTBEHHOCTBIO
HE SIBJISIFOTCSI TONBKO MPEIMETHl M MMYIIECTBEHHBIE NpaBa, TOYHO yKa3aHHbIe B Komekce

(KRO). Takum 00pa3zoM, MOXKHO cJenaTh BBIBOJ, YTO BCE, YTO MpUOOpETanu Cynpyrua BO

2 3akoH ot 15 centsops 2000 r., 3akoHomarenbHbid BecTHUK 2000. Ne 94, mo3. 1037.

3 3akoH ot 25 ¢eBpans 1964 r., 3akoHoaTenbHbIH BecTHUK 1964. Ne 9, mo3. 59.

4 3axoHn ot 23 anpens 1964 r., 3akoHonaTenbHBINA BecTHUK 1964. Ne 16, mo3. 93.

5 Cm. O6ocuoBanue pemrenns Bepxosuoro Cyna Iompier ot 22 mast 1996 r., III CZP 49/96
OSNC 1996/9 no3. 119; Pemenne Bepxosuoro Cyna IMombmsr ot 20 mas 1999 r., I CKN
1146/97 OSNC 1999/12 no3. 209; ITocranosnenue BepxoBroro Cyna Ilonbiusr oT 23 HOsSOps
2000 ., I CKN 950/98.

6 A. Kidyba, Kodeks Spotek Handlowych, Krakow 2006, t. 1, C. 775.

7 M. Sychowicz u np., Kodeks Rodzinny i Opiekunczy. Komentarz, Warszawa 2011, C. 80 u c.
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BpEMS CYLIECTBOBAHUS yCTAaHOBJICHHOI 3aKOHOM COBMECTHOM COOCTBEHHOCTH, SIBISIETCS X
COBMECTHBIM UMYIIECTBOM, KOTOPHIM OHH PacIiojiaratoT BMECTe.

KoHeuHO, Takol peKUM MMEET CYLIECTBEHHOE BIHMSHUE HA IpaBa CyNpyra y4acTHHKa
o0IIecTBa ¢ OrpPaHUYEHHOW OTBETCTBEHHOCTBIO M IPaBa TPETHUX JHMI. Takas CUTyarus
SIBIISICTCS CJIOKHOM M TPYIHOU M TpeOyeT pacCMOTpeHMs: MHOTUX acrekroB. CHavanma pac-
CMOTPHUM MPHOOPETEHHE J0JIM B OOLIECTBE C OTPaHUUEHHOIN OTBETCTBEHHOCTBIO M3 CPE/ICTB
COBMECTHOIO MMYIIECTBA CyNpPYIoB, a TaKKe IPOAHAIU3UPYEM OCYILIECTBICHHUE KOpIIopa-

THUBHBIX ITpaB y4YaCTHHKA 06HIBCTBa, KOTOpI:IfI COCTOUT B 6paKe.

3. Bonnpoc 0 NpUHA/IJIEKHOCTH J0JIH B 001IeCTBE ¢ OTPAHUYEHHOM
OTBETCTBEHHOCTHIO

Ananmupys nonoxenns: CeMeiHOTo KoieKca, MBI CTaJIKHBAETCS ¢ HEOOXOIMMOCTBIO OIpe-
JIeNICHUs KTO, B KOHIIE KOHIIOB, SIBJISCTCS YYaCTHHKOM OOIIECTBA C ONpPaHHMYCHHOW OTBET-
CTBEHHOCTHI0. [Ipexne Bcero, ciienyeT onpeaeauTh BXOAUT JIM 10T B COCTaB COBMECTHOM
COOCTBEHHOCTH CYNPYTOB WU SBISETCS pa3ielIbHBIM HMYIIECTBOM CyIpyTa-ydacTHHKA 00-
LIECTBA, TO €CTh, TOTO CYIPYra, KOTOPBIN TOIBKO OT CBOET0 UMEHH IPUOOpPET AOJII0 B 001Ie-
CTBE C OTPAaHUYCHHON OTBETCTBEHHOCTBIO.

Jlo cux mop MpeACTaBHTENH IUBHIHNCTHYECKONW TOKTPHHBI HE Al OJHO3HAYHOTO OT-
BETa Ha 3TOT Bompoc. [is MONMydeHUs! TaKOro OTBETa HEOOXOAUMO PAaCCMOTPETH SIBISAETCS
7 (M B KaKUX CIIydasx) I0Js B OOLIECTBE C OrPaHHUCHHON OTBETCTBEHHOCTHIO OJHOTO U3
CYIpYToB 00IIel COOCTBEHHOCTBIO CYNPYTOB, U KaKWe MOCIEACTBHS OyIeT UMETh TaKasi CH-
Tyanust JUIsi KaKA0To U3 CYNpyroB. B mpuHIMIIE, 3TO BOIPOC O MPaBOBOM CTATyCe Cynpyra
y4JacTHHKA OOIIECTBA C OTPaHUYEHHOM OTBETCTBEHHOCTBIO M O €T'0 BO3ZMOKHBIX KOPIIOPATHB-
HBIX TIpaBax. B 0COOEHHOCTH HEOOXOAUMO PacCMOTPETh, MONTyYaeT JIM CYNpyr y4acTHHKA
o0lIIecTBa TaKkKe CTaTyC Y4aCTHHUKA OOLIECTBa, €CIU 0N Oblia MpUOOpETEeHa U3 CPElCTB
COBMECTHOTO HMYIIECTBA CYNPYyTOB.

[TeITasch naTh OTBET Ha 3TOT BOIIPOC, BO MEPBBIX, CIEAyeT 0OpaTHTh BHUMAHHE Ha CyIIIe-
CTBYIOIIEE MHEHHE, COINIACHO KOTOPOMY, AaKe €CJIU 01 Obla IPUoOpEeTeHa U3 CPECTB CO-
BMECTHOT'0 HIMYILIECTBA CYIPYTOB, OHA SIBJSIETCSI COOCTBEHHOCTBIO TOJIBKO CYIIPYTa, KOTOPBIi
SIBISIETCST YYACTHUKOM OOIIECTBa (TO €CTh, TOTO, KTO TPHOOPEN JONI0 OT CBOETO MMEHH).
SIBisieTcst OHO CIISACTBUEM IPEAIIOJIOKEHUS, YTO IIPABO Y4acCTHUE B OOLIECTBE JOKHO pac-
CMaTPHUBATHCS KaK HEOThEMIIEMOE TIPaBo coracHo 1. 5 ¢T. 33 KROS.

OcCHOBaHMEM K€ ISl TAKOTO CYXKIEHHS SBJISETCS MPEANONI0KEHHE O TOM, YTO KOpIiopa-

THUBHBIC ITpaBa TCCHO CBA3AHHBIC C JIMYHOCTHIO YYaCTHHKaA 06IIICCTBa HC MOTr'yT NpuHamjie-

8 G. Jedrejek, Rozliczenia miedzy malzonkami wspolnikami spotek osobowych i kapitatowych,
Monitor Prawniczy 10/2008, C. 514.



414 | Adam Mickiewicz University Law Review

KaTh OoJiee YeM OHOMY JIMILY, OOoJiee TOro, Bce APyrue 00s3aTeIbCTBa TAKKE HaJJ0 CUNTATh
JINYHBIM UMYTIECTBOM.

CornacHo TakoMy INOHUMAHHIO MPOOJIEMBI, IPU NPUOOPETCHUH JOJIM OJHUM M3 CYHpY-
TOB MOXXHO yKa3aTh Ha JiBa IpOIecca, TECHO CBsI3aHHBIC Ipyr ¢ ApyroM. CHayana nMmeeT
MECTO TIepefada KaKoro-To KOMIOHEHTa MMYIIeCTBA M3 COBMECTHOH COOCTBEHHOCTH Cy-
IPYIrOB B pa3lelbHOE UMYILIECTBO TOTO CyIpyra, KOTOPbIl CTaHET y4aCTHHKOM OOILECTBa.
W TonBKO TMOCIHE TOTO CYNpYT MPUOOpETaeT AOJIO 33 CPENCTBA, KOTOPHIE YK€ BXOIST HC-
KITFOYUTETHHO B COCTAB €r0 Pa3aelbHOr0 UMYIIECTBA H KOTOPBIM OH MOYKET CaMOCTOSITEITEHO
pacnopsKaTbes.

Ectp u apyras Touka 3peHHs, COINIACHO KOTOPOH ydacThe B OOIIECTBE 3aBUCUT OT TOTO,
KOMY MIPUHAJICIKHT JIOJISI, @ TAK KaK CPEJICTBA Ha MOKYIIKY SIBJISIFOTCSI COBMECTHOW COOCTBEH-
HOCTBIO CYIIPYTOB, TO U JJOJISl 3Ta TAKXKE BXOIUT B COCTAB 3TOH COBMECTHOM COOCTBEHHOCTH.
CortacHO 9Ty MHEHHIO, MyX M K€Ha MMEIOT OJMHAKOBEHIEC IIPaBa, CBSI3aHHbBIC C Yy4acTHEM
B 00IIIECTBE, TO €CTh MOIYYAIOT CTATyC KOJUICKTUBHOTO YYaCTHHKA’®.

OpnHako HauOonee paclpOCTPAHEHHBIM SIBISETCS MHEHHE, KOTOPOE, KaK Halo IOox4ep-
KHYTb, OTPQKCHO KaK B CyACOHBIX PEIICHUsIX, Tak U B Aokrpune'’. CormacHo 3ToMy MHe-
HUIO, JI0JIs1, KOTOPYIO IPHOOPEIT OIMH U3 CYNPYTOB, HO M3 CPEICTB COBMECTHOTO HMYIIIECTBA,
OyzeT ImpuHaIeKaTh TOJILKO OJHOMY U3 HHUX. TO €CTb, TEOPETUUECKH, AOJS B OOLIECTBE
OyZeT ABIATHCS COBMECTHOM COOCTBEHHOCTBIO CYNPYTOB (B COOTBETCTBHHM C MOJIOKEHHUIMH
KRO), oqHako mpakTHYeCKH, YIACTHUKOM O0OIIeCTBa OyJEeT TONBKO CYIPYT, KOTOPBIA MpH-
obpen nomo. Takoe sxe MHeHUE BbIpazwl Bepxosuelilt Cyn IMonbimu B pemtenun ot 20 mas
1999 1. OH NOCTaHOBMII, YTO B Cllyyae MPUOOPETEHUS OJIHUM U3 CYIPYTOB JIOJIH B OOIIECTBE
C OTpaHMYECHHOI OTBETCTBEHHOCTBHIO M3 CPEJICTB, BXOIIINX B UX COBMECTHYIO COOCTBEH-
HOCTb, TO YYaCTHUKOM OOILECTBA OyAET TOJIBKO TOT CYNpYT, KOTOPBIi SBISETCS CTOPOHOM
JOTOBOpa Mpomaxu'!.

HecoMHeHHO, Takast TOUKa 3pEHHsI UMEET Cephe3HbIe MMOCIECTBUS B TIPAKTUKE M KOCBEH-
HO HapyllaeT IpaBo COOCTBEHHOCTH, 0COOEHHO €CIIU MbI IPUMEM BO BHUMAHUE COACPKAHUE

ceMeHHOro Kojekca, a uMeHHO ¢T. 31 KRO.

9 P. Zdanikowski, Prawo udziatowe w spolce kapitalowej jako przedmiot majqtku wspolnego
matzonkow, Palestra 9-10/2006, C. 104-106.

10 A. Dyoniak, Przynaleznos¢ do majgtkow matzonkow udziatow w spolce z ograniczong
odpowiedzialnoscig, RPEiS 3/1991, C. 28; A. Herbet, Obrot udziatami w spotce z o.o.,
Warszawa 2002, C. 45.

11 Pemenne Bepxosroro Cyna [Tompum ot 20 mast 1999 1, I CKN 1146/97 OSNC 1999/12 mos. 209.
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4. IlpaBoBbIe NMOCJAEICTBUS MPEANOJI0KEHUS 0 Pa3ieJeHun
KOPNOPATHBHBIX H MMYIIECTBEHHBIX NMPAB CBA3AHHBIX C YUYaCTHEM
B 0011IeCTBE C OTPAHNYEHHOH 0TBETCTBEHHOCTHIO

B 1opuandeckoii muTepaType yKa3blBaeTcsl, YTO B OTHOLICHHSX MKy yJacTHUKaMHU OOmIe-
cTBa (B YaCTHOCTH OOIIECTBA C OIPAHMYCHHOI OTBETCTBECHHOCTBIO), KOI/IA Y OTHOTO M3 HUX
€CTb CyIPYT, AOJS B 3TOM OOIIECTBE MPUHAICKHUT TOJIBKO CYNPYTy — yYaCTHUKY OOLIecTBa
CO BCEMH BBITEKAIOLIMMH U3 TOTO MOCIEICTBISIMH, a CYNpyT HEe YIACTHUK HE UMEeT HHUKa-
KHX TpaB, HE3aBHCHMO OT MMYIIICCTBCHHBIX OTHOIICHUH CYIIECTBYIOMINX MEXIY CyIpyra-
MH. 3aT0, €CJIU pedb UAET 00 OTHOIICHHUAX MEKAY CAMHMH CYNpyraMu, TO 3Ta JOJS MOXKET
MIpUHAJIeKaTh 000MM cynpyraM. Pasnenenne 3Tux IByX cep SBISETCS BO3MOXKHBIM, TaK
KaK TOT BOIPOC PEryIUPYETCs ABYMs Pa3IMYHBIMU OTPACIISIMH IPaBa.

BrinreykazaHHOE BBI3BIBAET, OHAKO, IPOOIEMBI B pakTHKe. Cynpyr, KOTOPBIH HE SBIIS-
eTCsl yJaCTHUKOM OOIIEeCTBa, U C TOYKH 3peHus moibckoro Komekca TOproBbIX 0OIIECTB,
HE MMeeT HUKaKHX IIPaB, HE JIOJDKCH OBITH JIMIICH NPaB CBSI3aHHBIX C (PAaKTOM, YTO U3 CO-
BMECTHOTO MMYIIECTBa (2, 3HAYUT M M3 €0 MMYIIECTBA) OBLT uCnOnb306aH KOHKPETHBIN
KOMITOHEHT JIJIsl TOKYIIKK JTOJIK B oOmiecTBe. Ero nefcTBus, oHAKO, JOKHBI OBITH HAIpaB-
JICHBI UCKJIIOUMTEIIBHO Ha CYIPYra, B COOTBETCTBUH C CYIICCTBYIOIINM MKy HUMH HMY-
LIECTBEHHBIMH OTHOLICHUSIMH.

Takyro TouKy 3peHus moarsepamit Bepxosusiit Cyn [Tonbiy B CBOeM OCTAHOBIEHHU OT
3 nexadpst 2009r.'2, coracHo KOTOPOMY KOPIOPaTHBHBIC paBa (SBJISIONMECS COBMECTHBIM
HMMYILECTBOM CYIIPYTOB) pa3/elieHbl Ha ABe c(ephl: BHEIIHIO M BHYTPEHHIOK. BHemHssA
cdepa pacpocTpaHseTcs Ha OTHOIICHHST MEXTy KOMIIAaHHEH U OJHUM U3 CYIPYTOB B Kade-
CTBe yuacTHHKa — e& peryaupytor nojoxenust KSH. Broporo, BHyTpeHHI0I0 cdepy, peryiu-

pyet Cemeiinblit kogekce [Tonbim, u 3Ta chepa 0XBaThIBACT OTHOIICHHS MEXIY CYIPYTraMu.

5. Bonpoc 0 npyHAIJI€KHOCTH 10/ B 001IeCTBE ¢ OTPAHUYEHHOI
OTBETCTBEHHOCTHI0 MOCJIe PACTOPKeHUs1 Opaka

Euie omHMM CIOpPHBIM BOMPOCOM, CBS3aHHBIM C 00CYX/IaeMOM TEMOM, SIBIISETCS BOIPOC,
KoMy OyIeT IpHHA/IIekKATh 01 B OOIIECTBE B CIIydae MPEKPALICHUs PeXIMa COBMECTHOM
COOCTBEHHOCTH CYIIPYrOB, HallpUMeEp, BCIECICTBUE Pa3BOAA.

U3 npaBoBOM JOKTPUHBI, ¥ M3 CyACOHON MPAKTHKK CIEIYET, 4TO A0JIs B 00IIEeCTBE, MPH-
oOpeTeHHe KOTOpOil OBLIO MPOU3BEICHO U3 COBMECTHBIX CPEICTB CYNPYIOB, SIBISIETCS CO-
CTAaBHOH YaCTbIO CEMEHHOI0 MMYILECTBA U, CJIEIOBATENILHO, — B ClIydae IpEeKpalleHus 3a-

KOHHOTO PeXHMa UMYIIECTBa — JIETUTCsS. B TakoM ciydae BO3HHKAeT cepbe3Has mpodiaeMa

12 ITocranosnenue BepxosHoro Cyna Ilomsmm ot 3 nexadps 2009 r., II CSK 273/09.
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C TOYKH 3pEHHs OOILIECTBA C OTPAHUYCHHONH OTBETCTBEHHOCTHIO. MOXET TaK MPOU30UTH,
YTO B Tpolecce pasziesia HMYIIeCTBa CyIpyroB, OIS B 00mecTBe, IPHOOPETEHHAS 3a HX
COBMECTHBIE CPE/CTBA, OyAeT OTHaHa CyNpYry, HE SBISIOIEMYCsS yYaCTHUKOM OOILECTBa.
ITosTOoMy, pex e BCero, BO3HUKIIA HEOOXOANMOCTD B IIPUHITHH 3aKOHA, KOTOPBIH rapaHTH-
poBai OBl COOTBETCTBYIOIIYIO 3aIUTy HHTEpecoB obmecTBa. HeoOXxomumo OBLTO 3alIUTHTH
KOMITAHHUIO OT BXOXKJICHHS B HEE Ha IpaBaX y4acTHHKA JIMIIA, IPOTUB KOTOPOTO BHICTYIIAET
1 caMo 00IIEeCTBO, M OCTAIBHBIC €r0 YIACTHUKH.

Kax yxe ObIIO 3aMe4eHO, pa3en UMYIIeCTBA MOXKET NMPUBECTH K CHTYalUH, B KOTOPOIt
YYaCTHUKOM OOIIECTBA MOXKET CTaTh CYNPYT HBIHEIIHETrO YYacTHHKA, U, TAKKMM 00pa3om,
(hopMasbHO MOMYYUTH CTATYC YYaCTHHKA OOIIECTBA CO BCEMH BBITEKAIOLIIMMH U3 3TOTO TIO-
CIIenCTBUSIMU. PUCK BO3HMKHOBEHHS TaKOM CHTYAIlMU BBI3BIBAJ HEOOXOIMUMOCTH BBEICHHS
HOBBIX IIPaBUJI, FapaHTHPYIOIIUX OOIIECTBY aJIeKBaTHYO 3aiuty. Celfuac, COnIacHO BHECe-
HUIO COOTBETCTBYIOIIETO MOJIOKEHHUS B yCTaB OOILIECTBa, BXOXKICHNE B OOIIECTBO Cympyra
YYaCTHHKA MOXKET 3aBUCETh, HAIPHMep, OT HEOOXOAUMOCTH TMOIYUYSHHUS] COTNIachsl Ha ITO
HEKOTOPBIX MJIM BCEX YUYACTHUKOB OOIIECTBA MJIH OT BBIMIOJIHEHUS ONPECIICHHBIX YCIOBHIA.
VIMeHHO BO3MOKHOCTD BIIMSIHHSL HA COCTaB YUYaCTHHKOB 00IIecTBa 0e3 KOHTPOJIH CO CTOPO-
HBI OCTaJIbHBIX YYaCTHUKOB, cTaja ocHOBOIl BBeneHus HoBesibl KSH ot 12 nexabpst 2003
roJa U BBE/ICHUS TOTIOHUTENBHBIX MONOKeHU# peryauposanust cT. 183 KSH (ct. 183") .

Jlo6asnennoe nonokerne ct. 183! KSH mpemycMarpuBaeT BO3MOKHOCTh OTPaHHUCHUS
WM MCKITIOYEHNS, B paMKaX JIOTOBOpa OOIIeCTBa, IIpaBa Ha BCTYIUICHHE B €r0 CTPYKTYPHI
Cylpyra y4acTHHUKA, €CIIH JI0JIsSl HBIHEIIHETr0 Y4aCTHHKA Obla MOKPHITA CPEIICTBAMHU U3 CO-
BMECTHOT'0 UMYILECTBA CyNpyroB. L{espio BBEACHNS TaKUX MPABUII SBISETCS PEJOCTaBIIe-
HUE IPYTUM yYacTHHKaM OOIIECTBa BO3ZMOKHOCTH H30eKaTh MpoOlieM, CBSI3aHHBIX C pa3-
JICIOM COBMECTHOW COOCTBEHHOCTH CYIPYTOB, KOTJla OJUH W3 HUX SIBJISUICS YYACTHUKOM

oOmecTna.

6. [IpakTHYeckasi 3HAYUMOCTH HOBEJLII

3akoH ot 12 nexadps 2003 roga 00 U3MEHEHUHU 3aKOHA — KOJIEKC TOPTOBBIX OOIIECTB U APY-
TUX 3aKOHOB TpeAyCcMaTpuBal B OCHOBHOM BBeAeHne n3meHennii B [lonsckom Kogexce Top-
TOBBIX OOIIECTB. DT M3MEHEHHS HAIlPaBJICHBI B IIEPBYIO 0OYepeab Ha YCTPaHSHNE KOJLTH3UH
npaBoBbIX HOpM KSH ¢ HopMamu Ipyrux HOJIBCKUX KOJEKCOB U 3aKOHOB, a TAKXKE YaJIeHUE
BHYTPCHHUX IPOTUBOPEUUI (B3aUMHBIX TPOTUBOPEYHMI HEKOTOPBIX HOpM camoro KSH).
OnHako Ha MPAKTHKE OKa3bIBACTCS, YTO H3MEHEHHsI, BBEICHHbIE TIOJILCKIM 3aKOHOJATEIIEM,
HE COOTBETCTBYIOT B IIOJIHOI MEpE €ro HaMEPEHUSIM.

Kak oTMeuaeTcst B JOKTpHHE, C TOUKH 3pEHUS 00IIECTBA ¢ OrPAHUYCHHON OTBETCTBEHHO-
CTBIO H €TO0 JIeATeIbHOCTH BTOPOCTENIEHHBIM BOIIPOCOM JIOJDKHEI OBITH OpauyHble OTHOLICHHS

€ro Y4aCTHHKOB, TaK KaK UX BJIUSIHUC Ha €ro ACATCIbHOCTh MOXKET TOJIBKO MEIIATh ACATCIIb-
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HOCTH OOIIECTBa, KaK BO BHYTPEHHHX, TaK M BO BHEIIHUX OTHOLICHUSX. B ciyuae mpekpa-
[IEHHS PEeKUMa COBMECTHOM COOCTBEHHOCTH CYNPYTOB, JJISI CYNPYyTa MOSBISIETCS peabHas
BO3MOKHOCTB 3aHATh MECTO HBIHEIITHETO Y4aCTHHKA OOIIECTBA, @ OCTAJIbHBIC YYACTHUKU HE
OylyT MMETh HUKaKOTO BIMSHHS HAa TaKUE JEHCTBHS.

[pexxae Bcero, CTOMT pacCMOTPETh JABE CIEAYIOIINE BO3MOXKHBIE CUTYyalluH. Bo NepBhIX,
MIPEIIOJIOKHIM, YTO CYIIPYTH B IPUCYTCTBUU HOTAapHyca NMPEKPALIAIOT PEKUM COBMECTHOM
COOCTBEHHOCTH W MPOUCXOAUT pazes uMmyinecTa (0e3 pa3Boaa), a TakkKe MPEIIONI0KUM,
YTO B JIOTOBOpE OOINECTBA C OTPaHMUYCHHON OTBETCTBEHHOCTBHIO 3aKIFOYCHBI ITOJIOKEHUS
ct. 183" KSH. Bropoii ciyuaii kacaeTcst pasjienia MMyIIecTBa Mocie pa3Bona. FIMEHHO 3TOT
Cllydall BBI3BIBAET OOJBIIOE KOJIMUECTBO MPAKTHYECKUX MPOOIEM M yKa3biBaeT Ha (yHnma-
MCHTAJIbHOE PACXOXKICHHUE MEKLy HAMEPEHUECM 3aKOHOIATEIs, a cofepkanueM ct. 183! 06-
CY’KIaeMOT0 KOJIEKCa.

Conepsxanne cr. 183" Komekca orpannumBaeT (WM JaKe HMCKIIOYAET) BO3MOXKHOCTH
MOJTyYeHHe CTaryca y4acTHHKa OOIIecTBa C OTPAaHUYECHHOW OTBETCTBEHHOCTBHIO CyINpyTa
HBIHELIHETo ydacTHHKa oOmecTsa. OJHaKo 7€J0 B TOM 4TO, IIOCJIE Pa3BOAa HENPHEMIIEMO
HCTIONB30BaTh ONPEeNIeHNE cynpye, TaK Kak JIMIO0, HaXOsIeecs B pa3BoJIe, He SBISETCS Aa-
nee cynpyrom. CTporoe rpaMMaTH4ecKoe TOIKOBaHHE MPUBOAUT K BBIBOY, UTO COZlEpIKaHHE
9TOH CTaThU HE BKJIIOYACT B ceOs CUTYallMIO, B KOTOPOU MpEKpalleHHe 3aKOHHOTO peXnMa

COBMECTHO# COOCTBEHHOCTH MMEET MECTO B Pe3yJIbTaTe pa3Boja.

7. U3MeHeHMsl B 3AKOHOIATEJILCTBE, a HAPYILIEHHUS NPaBa
CcOOCTBEHHOCTH

Kak yxe Ob10 cka3zaHO, BBeAEHHAs HOBEJUIA BBI3BIBACT OOJBIINE COMHEHUS HA MPAaKTHKE.
Ecnu npeamonoxuTh painoHaIbHOCTh ISHCTBHI 3aKOHOIATEIIS, TO MTOJIOKESHUSI pacCMaTpH-
BaeMoii ctareu 183! KSH crenyetr noHMMarh, HECMOTPS Ha UX OYKBAJIbHBIA CMBICH, CIISTY-
FOLIMM 00pa3oM: OT MOMEHTA JI00aBJICHHUS B JIOTOBOP 001iecTBa (00111ecTBa ¢ OTpaHUUCHHOM
OTBETCTBEHHOCTHIO) TIOJIO)KEHHMSI, BRIPAXKEHHOTO B 3TOM CTaThe, Y CYNpyra y4acTHHKa oOrIe-
CTBA JICHCTBUTEIBHO HE OyleT BO3MOXKHOCTH y4acTHsl B 9TOM OOLIECTBE, U OH IOTEPSIET BCE
MpaBa CBs3aHHBIE ¢ yyacTHeM. B atom ciydae crarpio 183! KSH ctout cuntarh mpoTuBo-
peuvareit Korctutynmu Pecriyonukn [Tonpina, Tak Kak Takoe MOHUMaHHe HapyIlaeT mpej-
YCMOTpPEHHYIO B CT. 64 KOHCTUTYLUM 3alIUTy IIpaBa COOCTBEHHOCTH, KOTOpas OTHOCHUTCS
TaKKe M K MMYIIECTBCHHBIM mpaBam'®. Jlo CHX MOp HE pa3pelicHa OfHO3HAYHO CUTYaIHs,
B KOTOPO# IOCIIE pa3Bojia JOI0 B 00IIecTBe (B KOTOPOM MPUMEHSIIOCH TTOJI0XKEHHUE CT. 183!
KSH) nonmy4an cynpyr ydacTHUKa oOIecTBa (a HE 3TOT Y4acTHUK). Bce 9Tu Bompock! Tpe-

6y}OT YCTKOI0 ONMPCACICHHUSA, TMOJOKCHUA KaKOTO U3 KOACKCOB MMCIOT IPHOPUTET — I10JI0-

13 Koncrurymus Pecry6mukn [Tombsmmsr ot 2 anpens 1997 1., 3axoHomarenbHbIH BecTHUK 1997,
Ne 78, moc. 483.
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JKEHUS CEMEHHOTO TpaBa UK BCC KEC CBO60,Z[a 3KOHOMHYECKOU JACATCIBbHOCTH, TO €CTh I1I0-

noxennst KSH.

8. 3akiarouenue

ITpaBoBoii cTaryc cynpyra y4acTHUKA OOLIECTBA C OTPAaHUYEHHOM OTBETCTBEHHOCTBIO (hOp-
MHPYETCsl B COOTBETCTBHH € OJIOKEHUAMHE [ pak JaHCKOTO KOZIeKca (B 9TOM 3HAYEHHUH TAKKe
Cewmeiinoro kozekca) u Kozmekca TOproBeIx o0miecTB. TeopeTHUSCKH MTPOTHBOPEUHE MEKTY
IPaBOBBIMHM HOPMaMH SIBIISICTCSl HETUIIMYHOI cutyarnmeid. C Apyroi CTOPOHEI, CICAYET OT-
METHUTb, YTO B PAKTUKE, TAKUE CUTYAIIMU TPOUCXOIAT OTHOCUTEIILHO YacTo.

B ct. 183! KSH 3akoHomarels, Mpek/ie BCEro, XOTEN HAICIUTh OCTAIBHBIX YIaCTHUKOB
o0lIIecTBa, a TAKKe caMO OOIIECTBO, KaK OTAEIBHOE IOPUIMUECKOE JIUIIO, BOSMOXKHOCTBIO
KOHTPOJISL Hal HEPCOHAIBHBIMH H3MEHEHHSIMH B O0LIECTBE, B ClIy4yae, KOTAa M3MEHEHHS 3TH
AMEIOT MECTO HE3aBHCHMO OT JTHX JIHIL.

Ha naHHBIII MOMEHT OJTHO3HAYHBIIl OTBET HA JTOT BOIIPOC OTCYTCTBYET. PemieHue 3Toif
po6sIeMbl TpeOyeT BBEICHHUS HOBBIX TIOJIOKCHUH, KOTOPBIC OyyT pa3paboTaHbl MPEICTaBU-

TCIIAMU KaK JOKTPUHBI KOMMEPYECCKOIO IpaBa, TaK U NPECACTABUTCIIAMU CeMenHoro npaBa.

Buorpaduyeckas annorauus:
Aleksandra Rytelewska — craxep ajBokara, acupaHTKa B Kaeipe Tpak1aHCKOT0, KOMMeEp-
YEeCKOTr0 M CTPAaXOBOTO MpaBa IOPHIMYECKOro (akynpTeTa YHUBEpcuTeTa UM. Anama Muil-

keBuya (r. [To3nans, [Tomnbia).

SUMMARY
Collective participant: legal status of spouse of the party of the limited liability
company in the Polish law
The aim of the study is to evaluate the legal status of spouse of the party of the limited liability
company in the Polish law system. Presenting the selected topic the author focus on the legal
regulation, ownership shares in the limited liability company in the context of marriage and

ownership shares in the limited liability company after divorce.

Keyworbs: limited liability company, commercial law, civil law



IGA ZARZECKA

Beunbiii Bonpoc: Kakoii crpane npuHaaies;kut ['oroan —
Poccnu nim Ykpaune?

1. BBenenue

Hukonaii Bacusibesuy ['orosib poamics u Beipoc Ha [TonraBmune B CopounHuax'. JleTckue
rons! [oross mposen B BacuiibeBke, ceno ObUIO OBESHO JIETEHAAMH, TIOBEPhSIMHU, HCTOpHYE-
CKuUMH npenanusiMu. Panom ¢ BacunmbeBkoil pacronaranachk /lukanbka, KOTOPOH Mucarenb
MIOCBSATUII IPOUCXOXKIEHHE CBOUX MEPBBIX TOBECTEH.

IMpanpaznex oromnst 6su1 KOMenuOrpadom, MUcaa HHTEPMEINH Ha YKPAHHCKOM SI3BIKE.
MoskeM JToraiaTbCsi, YTO YKPAWHCKHH SI3BIK U YKpaWHCKask JUTEpaTypa ObUIH OJIU3KH MO-
nogomy [oromo®. Y mucarenst paHo npoOyAnIICs HHTEPEC K JHUTEparype, elle B THMHa-
3UM OH OBII COTPYIHHKOM M PEJaKTOPOM XKypHaioB. Ero mpuBnekana YkpanHa, IeCHH
1 KM3Hb €€ HapoJa, XOpOoIlIo 3HaKoMmble eMy ¢ AercTBa. C yKpamHCKOH JUTepaTypHOI
TpaguLueil pacTyluil mucaTenb CTOJIKHYJICS CaMbIM HEIOCPEICTBEHHBIM 00pa3oM: ero
orer; Bacwinii AdanacweBud [orosb-SIHOBCKUI ObLT 4eI0BEKOM 00pa30BaHHBIM, OJHHM
13 TEepBBIX YKpauHCKUX nucateneil. Bcem u3BectHa B mepeckase ero komenus Cobaka-
sisys. Otew I'orosis nucal CBOM IbECHI HA PYCCKOM S3bIKE B KJIIACCULIUCTHYECKOM Iyxe. OT
OTIa OH MEPEHSUT METaHXOJIHIO M BECENIOCTh, Jap YBIEKATEIbHOTO PacCcKazunka, JI000Bb
K UCKYCCTBY, OT MaTepy — Jap BHUJETh Yepe3 000J0UKY U ropsiuee peMrio3Hoe YyBCTBO.
OTtparkeHus: KOMeIUIHOM CTPYKTYphI OTLIAa 3aMEUEHBI B TBOPYECTBE aBTOpa MOBECTH Buil,
TaK KaK OH BOCITI0JIb30BaJICs TBOPUECKMMHU JOCTUKEHUAMHU OTLA U YCOBEPIIEHCTBOBAJ HX.
Urak, B cemeiicTBe ['orosns roBopuiin mo-yKpaunHCKH, HO MUChbMa MaMHHBIM POJHBIM ITHCa-
JIM y’Ke Ha pycckoM s3bike. Hukonail BacunbeBud 1Bys13bI9€H, HO TUCA TOJIBKO MO-PYCCKU
1 TaK CTaJl U3BECTEH BCEMY MHUPY.

Pycckuit mureparyposen B.1. benunckuii B cBoeit crarbe nipo ['orosns Hanucai, 4ro ¢ [o-

rojieM HOsIBUJIACh HOBAs AI10XA B JINTEPATYPE: HAUAILCA PYCCKUL POMAH U PYCCKAs NOGECHb,

1 B. Bepecaes, [oeconw 6 socusnu: Cucmemamuueckuti c600 NOOTUHHBIX CEUOEMENbCNEG CO8pe-
mennukos, Mocksa 1990, C. 20-21.
2 U. 3onorycckuit, [ oeons, Mocksa 1984, C. 8-10.
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KdkK ¢ Hymmma Hayaulacsb UCMUHHO pyccKas nos3us’. TH CIIOBA TIOJHOCTHIO YKa3bpIBarOT HA

TO, uTO ['OroNB OBUT TeHUEM JIUTEPaTyPHI.

2. TopuectBo I'oross

Ero nepBbie npou3BeIeHUs OCBSILCHBI TeMe YKPauHBL: 3T0 Beuepa Ha xymope 6nu3 J{ukans-
xu 1 Mupeopoo. B Beuepax HaliiéM MHOTO YKPaWHU3MOB, €CTh Ja)Ke CIIOBAPHK JIJIsl YATaTe-
neit. Takum oOpaszoM, ['oronb BBEN YKPaUHCKUI S3BIK B PYCCKYIO JIUTEpaTypy. B 310 Bpems
HeJb3s ObUIO MUCATh MO-yKPAWHCKH, @ TAKOH CJIOBAph OBLI MOJIE3eH JUIS PACIIMPEHNUS 3HAKOM-
CTBa C YKPauHCKOH peubto. Beuepa na xymope Onu3 [uxanvku, B 00IIEM, TIOCBSIIEHBI TEME
yKpauHCKOM »ku3HU. [loBecTy, BomequIe B 3TOT COOPHUK, ObLIM COBEPLICHHO HEMOXOXKU-
MH Ha MOIPAKATCIbHY0 POMAHTHYCCKYHO 0oMy*. OHH HPEACTaBIsUIH CO00H caMOOBITHOE,
IpUMedaTenbHOe SIBIICHHE B PYCCKOI TuTepaType. B HUX coBpeMeHHOCTH OblIa IPOTHBOIIO-
CTaBJICHA [1093Us1 HAPOIHOM KU3HU, IEHHOCTb U CBOOOIOIIO0NE YKPAUHCKUX [1apyOKOB, sipKast
npupona Ykpausbl. Bo MHOTMX moBecTsix [0rosist, Kpome WAMLIINYECKOH OOPHUCOBKH Xapak-
TEpPOB, BBICTYIAIOT YEPThl peasibHOM *Hu3HU. B Beuepax... BUIHBI MeuThl [Orons o cMensix
JoAsX. SIpkast Mo3THYeCKas pedb €ro NPOU3BEICHUN OTPa)keHa B PYCCKON MIIM YKPAUHCKOH
npupoze, neizaxe. [Irucarens BEIMKOIESITHO 4yBCTBOBAJ BCE OOIaTCTBO PYCCKOTO SI3bIKa, HO
B CBOMX ITPOM3BEACHHAX YaCTO HUCTIONIH30BAJ CIIOBA YKPAUHCKOIO S3bIKA.

Beuepa na xymope 6nu3 [Juxanvkiy BbI3BANIN IOYTU BCEOOIIEEe BOCXUILEHUE, CHIENIAIN
nms [oroist M3BECTHBIM, yclex OKpbUIMI mucatens. Hapoxnasiiascs ciiaBa KO MHOTOMY
00s13pIBasta. [OroJb MOHSUI, YTO OTPaHHYMBATHCS BapUALMSIMU HaHIEHHOTO HUKAK HEIb3sl.
JKu3Hb mucarens — 3TO HENPEPBIBHbIE UCKAHUS, OCBOCHHE HOBBIX TE€M, HOBbIE TBOPUECKUE
3aBOEBAHUSI.

[Torpyxasicb B 3TH BpeMeHa, OTMETUM, YTO B TPUALATHIE T'OJbl AEBATHAIIIATOIO CTOJIE-
THsI B PYCCKOHM JMTeparype ObUIM OYEHb MOMYISPHBI dTHOrpaduueckue U (HOJIbKIOPHBIE
Marepuaibl, coOOpaHHbIe Ha YKpauHe, Halpumep, COOPHUK yYKpauMHCKHX neceH Mmuxawmia
MaxkcumoBuya. Be€ Hauaioch B €BATHAIIIATOM BeKe rocie myonukauuu [lymewecmeus
6 Manopoccuro. Jta 1mybauKalys BeI3Bajla HHTEPEC K TBOPUECTBY Nucarenei YKpauHbl, HX
COYMHEHHMS OBUTH OIYOIMKOBAHBI B PYCCKUX XKypHaJax BMECTE ¢ MepeBoJoM. Tema YKpauHsl
HAJIOJNTO CTajia MOMYJSIPHOH B PYCCKOI JTMTepaType, CKopee BCero OOJBLIYI0 POIb CHITPail

POMaHTHU3M, MPOSBIISBUINN HHTEPEC K 9K30THKE (2 YKpauHa ObuIa JIJIsl PYCCKHX 9K30THKOMN).

3 buor Bumrens 3apyOmxHON muTeparypsl: bruorpadwust [online]. bior Bauresns 3apyOomxHON TH-
teparypsl [Joctym: 2013-07-01]. Hoctynusl Ha: <http://tandev.blogspot.com/2009/03/blog-
post.htmI>.

4 M. Xparraenxo, /Toosue scusnu, B: YO. Mann, [ozons u muposas numepamypa, Mocksa 1988,
C.5.
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Hauaio npodeccroHanbHO qesiTebHOCTH [0rosst MPOXOIUIIO MO/ 3HAKOM POMaHTU3MA.
Cnenuduka pomanTraMa [orois, o0cCHOBaHa Ha YKPanHCKOM 0apoOKKO M IIpHeMe peBHEpPYC-
CKOH JIUTEpATYPBHI.

[Mocne npuesna B [TetepOypr Mos10/10# MUCATENb C YAOBOJIBCTBUEM 3aMETHII, UTO YKpaH-
Ha B Mozie. Unrarensm ObUTIO HHTEPECHO MPOYUTATh MPO YKPAHMHCKHUH (OIBKIOp, OHH C He-
TEPIICHUEM OXKHJIAJIM HOBBIX MyOJHMKAalMH Ha 3Ty TeMy. [oroyib 3Han yKpauHCKYIO JKU3Hb
B JI€TaNSIX M MOAPOOHOCTSX U B 3TO BPEMsI OH HAIMCaJl CBOM 3HAMEHHTBIe Beuepa. OH naxe

TOJIy4uJI OT3bIB OT CaMOT0 HyHIKI/IHa, KOTOpLIPII Hamurcaa Ha HUX PCHCH3UIO:

Ceituac npouén Beuepa 61u3 /[uxanvku. OHU U3yMUIH MeHs. BoT HacTosmas Becé-
JIOCTh, HCKPEHHSIS, HEPHHYKIEHHAs, O3 )KeMaHCTBa, Oe3 YOIOPHOCTH. A MecTa-
MM Kakas 11033us! Bc€ 310 Tak HeOOBIKHOBEHHO B Halleil HBIHELIHEH JuTeparype,

4TO 51 ocernie He o0pasyMuics (...)°.

Commxenue ¢ [TymknHbpIM OKa3ano 00JIbIIOE BIUSHUE HA Pa3BUTHE MTHACATEII.

COopHuk noBecterd Mup2opod OCHOBAaH Ha YKPAMHCKOM (DOJIBKIIOPE U COCTOUT M3 YEThIPEX
Pa3INYHBIX M0 00BEMY M TeMaTHKe moBecteil: Cmapoceemckue novewuxu, Tapac Bymwoa,
Buii v ITosecmu o mom, kax noccopuics Mean Heanosuy ¢ Heanom Huxugoposuuem. Mup-
20po0 O3HaMEHOBaJ wIar [oromnst B CTOPOHY peaju3Ma 3aKpenuB M YIIYOUB Ty TEHACHLHIO,
KOTOpasi HaMeTHjach eme B Beuepax... Toronp oOparmaercst K UCTOPUU MPOCTOTO HApoja,
K YKpauHe, crapaercs okasarb oOIIyr0 KapTHHY OOpbObI 32 HE3aBUCUMOCTD 3allOPOYKCKOTO
kazauectBa. [Iucarens cymen mokas3arb BOJIbHYIO HE3aBUCHMYIO HaTypy kazakoB. Cumraercs,
YTO 3TOT COOPHUK — MPOIOIDKEHNE Beuepog na xymope onu3z JJuxanvku.

[lepsriii npo3andeckuii ki Hukonast BacuibeBrua Moka3bIBaeT HHTEPECHYIO TEH/IEH-
LUIO B €r0 TBOPYECTBE — CTPEMJICHHE BOMTH B OOJIBIIYIO PYCCKYIO JIUTEPATYPY U KYIBTYDY.
DTOr0 MOXKHO OBUTO TOOWUTHCS OJHUM ITyTEM — MyONMKAUsIMU Ha PYCCKOM si3bike. Kak yT-
BepkaatoT Ouorpadsl [oromns, eciu B Beuepax Toroms emie HepeaKo mojb3oBaics 00opoTa-
MH ¥ KOHCTPYKLIMSIMU YKPaMHCKOH pedH, TO yxe nocie Mupeopoda OH TIOYTH MTOTHOCTBIO
OTKa3aJjcs OT 3TOTr0, 00paIIasch K HOpMaM PyCCKOTO JIMTEPaTypPHOTO S3bIKA.

[Mucarens ObUT HA PACITyTHUH, U ATO OBUIO 3aMEYEHO €ro ApPY3biMU. Jlaxke MpusTelbHHILA
Toronst Anekcanapa CmupHoBa-PocceT B o1HOM 13 TIHICEM 3aTPOHYIIA BOMPOC MPUHAIIEK-

HocTH rucareis. OH Tak OTBETHII Ha 3TOT BOIIPOC:

Ckaky BaM OIHO CJIOBO HacdeT TOT0, KaKasi y MEHs AyIlla, XOXJalKas UM pyccKasi,
TIOTOMY 4YTO 3TO, KaK 51 BI)KY U3 ITHChMa BaIIETO, CITYXKHIO OJHO BPEMs TPEAMETOM
BalllUX PacCyXJICHUN U cropoB ¢ ApyruMu. Ha 310 BaMm Cckaxcy, 4ToO caM He 3Halo,

Kakas y MEHs Ayllla, XOXJaIKasl WM pyccKas. 3HaI0 TONBKO TO, YTO HHKaK Obl He

5 M. Xpamuenko, [loosue..., C. 4.
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Jall PerMyIIecTBa HU MaJIOPOCCUSIHUHY MEePe]] PyCCKUM, HU PyCCKOMY TIepes Ma-
nopoccustHUHOM. O0€ IPHUPOIBI CITUIIKOM IIEIpO oAapeHs! borom, 1 kak HapoIHO
Ka)Kasi U3 HUX ITOPO3Hb 3aKIII0OYaeT B ce0e TO, Yero HeT B JIPYroi — sIBHBIN 3HAK,
YTO OHH JIOJDKHBI MOMONHUTh OJHA JPYTyo. [l 3TOro camble HCTOPUU HX TPO-
IIE/IIET0 ObITA JaHBI MM HETIOXOXKHE OJHA Ha IPYTYIO, Ta0bI TOPO3Hb BOCITUTAINCE
pa3IMYHBIC CHJIBI MX XapaKTePOB, YTOOBI IOTOM, CIMBILIKCH BOSJHHO, COCTABHTh

c000I0 HEUTO COBEPIICHHEHIIEE B YeIOBeUeCTBE".

MBb!I BBIIBUTaeM CIIEIYIOILYIO THIIOTE3Y: MOXET ObITh, Masioi Ponunoii aist ['orons Oblia
VYkpauHa, a Benukoit — Poccust. Bynyuu B IlerepOypre, ['orons HEKak HE MOT 3a0BITh PO
CBOIO Malyto poauHy. OH OBl y4aCTHUKOM COOpaHHs MaJIOpyCOB, OHH €11 BApEHUKH U TO-
JIyOLbl, ey necHU. B aTHOTrpaduueckoM 1 ObITOBOM CMBICIIEC ITUCATEIIb BENI ce0sl KaK MaJlo-
pocc. Y Hero ObuT crieliM(PUYHBIA YKPAUHCKHUI IOMOp, cMeX [oroiisi yHUBEpCaaeH — OH OX-
BaTHIBACT BCE MPOSIBJICHUS YCIOBEUCCKOM JIYIIH, HAYMHASI OT HU3KUX U KOHYAS! BLICOKUMH .
Torone oco3HaBai ceds MPEACTaBUTETIEM PYCCKON JIMTEPaTypBhI.

Hayio BCnoMHHTB B 3TOM MecTe Mpo Jito00Bb [oroiis kK ykpauHckuM necHsM. OH ux coou-
pai u, B KOHIIE KOHIIOB, HAIFCalI O HUX cTaThio. CTaThsl 00 YKPAaUHCKUX MECHSIX — TUMH B X
yectb. [ Hukonas BacunbeBuya B HUX OTPayKeHO My3bIKaJbHOE pa3sHOOOpasue GposbKIiIo-
pa YKpauHbl, yHUKAJIbHOE CTUXOCIOKEHHE BIIUAET Ha MEJIOJUYHOCTD [IeCeH. B necHax Mox-
HO HaiTH paMaTUYHOE 3By4aHHE MUHYBIIEH CTapUHBI.

Mb! 00paTuiIM BHUMAHUE Ha MAIIYIO0 POJUHY, TEIEPh PAaCcCKaKeM O BEJIUKOH. IHTepecHo,
kak [orons Ha3Ban Poccuio B cBoéM pomane Mepmevie Oyuiu: OH He Hamucal npocto Poc-
CHsl, TOJIBKO MCIIOJIb30Bal ornpeaeneHue Pycs. ObmenssectHo, uto Pych cBszana ¢ Kuesom.
A Kues npunajuiexut Ykpause. Huxonaii BacuinbeBud Hanucasl cTaTbio 110J] Ha3BAHUEM:

B3zenao na cocmasnenue Manopoccuu, B KOTOPOH MOTYESPKHYI BaXKHYIO poiib Kuesa:

Kues — apeBHsisi Mareph TOPOIOB PYCCKUX — CHIIBHO Pa3pyLICHHBIN CTPalIHBIMU
oOnamarensiMu TaOyHOB, JONTO OCTaBaJICs OEAEH W €ABa JM MOT CPaBHUTHCS CO

MHOI'MMH, AK€ HE CIIMIIKOM 3HAYUTCIIbHBIMU I'OpOJaMn CCBepHOfI Poccun®.

Tem caMbIM mucartenb 0OpaTHJ BHUMaHHE Ha oOlee MPOIIIoe U XPUCTHAHCKHE KOPHU.

OH NIUIIET:

6 O. Kynpun, IlecHs Ha nBa ronoca. O HannoHanbHOU naeHTHYHOCTH Hukomas [oroms-SHoB-
ckoro [online]. Apxus marepuainos [[octym: 2013-07-01]. Joctynust Ha: <http://aticel.ucoz.
ua/news/e_mne/2012-10-28-2>.

7 W. 3onotycckuit, [oeons, C. 4.

8 Bamsig Ha cocraBnenne manopoccuu [online]. ®Ob [doctym: 2013-07-01]. JoctynHb Ha:
<http://feb-web.ru/feb/gogol/texts/ps0/ps8/ps§8-040-.htm>.
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Ja u BooOmme Poccust Bce MHe craHOBUTCS Ommke n Omke. Kpome cBolicTBa po-
JIMHBI, €CTh B HEH YTO-TO CIIE BBIIIEC POAUHBI, TOYHO Kak ObI ATO Ta 3eMJIsI, OTKy/a

Onnske K poanHe HeGecHOM’.

TaxoB mmyTh ['OrosIs1: OT MaJoi POAMHBI K POAMHE BEIMKOW U OT Hee K pojuHe HebecHoi. Hu-
konait BacunseBuu cuntan Poccrio XpamoMm, MOHACTBIPEM U ToBOpuIL: Monacmuipsb éaui —
Poccus. Taxoit HebecHOM cTaHIMER Iys mucareis ctajga Poccust, moHMMaeMas Kak o01ast

Pycs.

OO0uiepycckast KyJabpTypa

MecToHaxoXk/IeHIe PaHHEero TBOp4YecTBa [0oross — Ha rpaHUIbl PYCCKOM U YKpaUHCKON
KyJIbTyp, U 00 UCKJIIOUUTENILHOM NPUHANIEHKHOCTH K PYCCKON KyJIBbTYpEe HEIb3s1 TOBOPUTb.
Hano oOparuth BHUMaHKME Ha KyJIbTYPHBIH (OH ero 3moxu. MoxHO cjenarh BbIBOA 00 OT-
CYTCTBHMH €IMHCTBA B IOHUMaHHUU OOIEPYCCKON KYJIBTYphl U 00 OTCYTCTBUH €€ MHTETPailb-
HOH KOHIIENIINY.

XPpOHOJIOTUUECKHE PAaMKH CYLIECTBOBAHMS OOIIEPYCCKOW KYJIBTYPBI ONPEACNSIOTCS CO
Bropoii nosoBuHbl X VII Beka 1o cepennubl XIX Beka, IMEHHO B 3T0 BpeMs B 1831 1., ne6ro-
tupoBasl Hukonait BacuinbeBud. Beigenenue o01epycckoi KyabTypbl OIpaBJaHO B HCTOPUU
OOIECTBEHHOTO CO3HAHUS, TOJUTHYECKOW HMAEOJIOTUH, JTUTEPaTypHOTO s3bIKA, M300pa3u-
TEJIBHOTO UCKYCCTBA, MY3bIKH, apXUTEKTYPBbI, & TAK)KE B UCTOPUHU XY/I0KECTBEHHOI! JTUTEpa-
TYpbl, HauOoJjee IPKUM IPUMEPOM YET0 MOXKET CILYXKUTb TBOpUecTBO [oross.

C 9TOH TOYKH 3pEHUSI MOKHO PacCMaTpUBaTh COOTBETCTBUSI KYJIBTYPBI 00ujepyccKoli — Be-
JIMKOPYCCKOI B Benmkopoccuu 1 06wyepycckoil — yKpanHCKoi B Ykpaure. Pactiaj KynbsTypHON
JUIVIOCCUU CBSI3bIBAETCS C IPOLIECCOM NPEBPAILEHUS YKPAUMHCKOW KyJBTypbl B CAMOAOCTa-
TOYHOE SIBJICHHE CO BTOPOI 1mojoBUHBI XIX Beka M ¢ COCIMHEHHUEM OOLIEPYCCKOM KYJIBTYPbI
C BEJIMKOPYCCKOM B €MHYIO KYJIBTYPHYIO CUCTEMY. DTOT TEPMHUH PacCMaTpPUBACTCS TOJIBKO HA
KyJIBTYPHO-UJICOJIOTNUECKOM YPOBHE, HO HE B 3THOI'€HE3€: HOCUTEIH O0IIEPYCCKOH KyIbTypbl
1 00ILEepPyCCKOrO CO3HAHMS HE IEPECTAIOT OBITH MPEACTABUTEISIME CBOMX HAPOIOB.

Jurnoccnst — ocoOblid BApHAHT OMIMHIBU3MA, IIPU KOTOPOM Ha OIPEENIEHHON TeppUTO-
PHH WM B OOLIECTBE COCYLIECTBYIOT /IBa A3bIKA WM JiBE ()OPMBI OHOT'O S3bIKA, IPUMEHSE-
MBI€ UX HOCHUTEISIMU B Pa3IMuHbIX (YHKIMOHAIBHEIX chepax. s aurmoccun xapakrepHa
CHUTyalusi HecOaJaHCHPOBAHHOTO JBYS3bIUHS, KOTIA OIWH U3 S3BIKOB WM BapUAHTOB BBI-
CTyIAaeT B KAYECTBE BBICOKOTO, a APYroi — HU3KOro. IIpu 3TOM BO3MOMKHBI CUTyallMH, KOTa
HU3KUI A3bIK SIBJISCTCS POJHBIM PAa3TOBOPHBIM SI3bIKOM JIJIsl BCEIO HACEIEHUS TEPPUTOPUH

nin €ro 4acCTtu, a BBICOKUH SI3bIK — POACTBEHHBIM IO OTHOIICHUIO K POOAHOMY SA3BIKY 6o

9 Brnor Buntens 3apyOrkHOM uTeparypsl: brorpadus [online]. bior Bautens 3apyomxHON 1H-
teparypsl. [Joctym: 2013-07-01]. Joctynusr Ha: <http://tandev.blogspot.com/2009/03/blog-
post.html>.



424 | Adam Mickiewicz University Law Review

HEPOACTBEHHBIM HAAITHUYECKUM SI3BIKOM TEPPUTOPUI C Pa3HOOOPA3HBIM ATHHYECKUM CO-
CTaBOM HaceseHus .

B nepBoii nonosune XIX Beka CTaHOBIEHUE BBICOKON YKPAHMHCKOW KYJBTYpBI €IIE TONb-
KO Ha49MHAJIOCh, TIO3TOMY TBOPYECTBO [Orosisi MOITIO CyIIecTBOBATh TOJIBKO B paMKax OOIIe-
pycckoii KymsTypbl. OJJHAKO 3Ta Pa3HOBUIHOCTBH OOLIEPYCCKON KYIBTYPBI OIpENersieTcs] Kak
obuiepycckast KylbTypa Ha MaJOPyCCKOH, TO €CTb YKPAUHCKOW OCHOBE. YTOYHSETCS, UTO
K 9TOH KyNnbType NpHHAJIeKaT HE TOJIBKO YKpaWHCKHE MOBecTH [oross, HO M metepOypr-
CKHe 1oBecTH, Pesuzop u Mepmevie Oywiu. IIpru3HaKoM MPUHAUISKHOCTH K HEH sIBIISETCS HE
YKPanHCKOE POUCXOXkIeHHe [0rosst 1 He yKpanHCKas TeMaTHuKa €ro PaHHUX MPOU3BEICHUH,
a TeHETUYEeCKas CBsI3b TOTOJIEBCKOTO TBOpYECTBa ¢ yKpanHCKoi KyasTypoit XVII —XIX Bekos.

[Honutnko-uaeonornyeckrue B3MIAAbI [0rons Mbl paccMaTrpruBaeM Kak yTOMWYECKYIO IM0o-
MBITKY HAllMOHAJIBHOTO CHHTE3a B KOHTEKCTE 00UjepyCCKOCMU.

B xoHI1e cTarbu JenaeTcs BBIBOJ O KyJIbTYPHO-HAIIMOHAIBHON NMPUHAIICKHOCTH TBOP-
yectBa [oroms: B kareropusax XIX Beka OHO MPUYHCISETCS K OOMIEPYCCKON KyIbType Ha
YKpPauHCKOM OCHOBE, B COBPEMEHHBIX KYJIBTYpPHBIX KaT€rOPHUIX OHO pacCMaTpUBAETCS U Kak
JIOCTOSIHUE PYCCKOM KYJBTYPbI M JINTEPATyphl, U KaK JOCTOSHUE YKPAUHCKOM KYyJIBTYPbI U JIN-

TepaTypbl OAHOBPEMEHHO' !,

3. 3akiaouenue

IToaBonst UTOrM, HAIO MOJYEPKHYTH, YTO JIMTEPATYPa — 3TO TAKOE CIEIU(UISCKOE SBICHHUE,
KOTOPOMY HeJIb3sI IPHIaBaTh HUKAKHX, Aa)Ke HAPOAHBIX NpeesoB. HTepec K Tpon3BeaeHH-
SIM ML JTMYHOCTH [ OTOIIs B TIOCTIETHEE ECATUIIETHE BBI3BAH KaK 3araJ0YHOCTHIO €r0 TBOPUECTBRA,
TaK ¥ MOTPAHUYHOM, PYCCKO-yKPAMHCKOH CYIIHOCTBIO €r0 XYAOKECTBEHHOT'O MBIILICHUSI.

Beuepa na xymope 6au3 /[uxanvku co3gaHbl Ha 60raToM YKpanHCKOM STHOTpadHIeCcKOM
Marepuase, B IOBECTH TPOSBHIOCH XapakTepHoe s [orois cMenleHHe pOMaHTHUSCKHX
U pPEaMCTUYECKUX KPAacoK. YKa3aHHbIM COOPHUK OTpaswsl pOMaHTHYECKYI0 MEUTy IHca-
TeJs O KpacoTe, O MPOCTOM, ECTECTBEHHONW M CBOOOIHOW KM3HM HUKEM HE YTHETaeMOro,
CUYACTIIMBOTO, MPEOIOJICBAIOIIETO JTI00bIe MPEISITCTBHS YeloBeka. B ciemyroniem cOOpHUKe
nosecteil Mupeopoo, IEHTP TSDKECTH XYJI0)KECTBEHHOIO M300paskeHUs ObUI NEpeHeceH Ha
MIOJTHYI0 MEJIKUX 3a00T M HENPUATHOCTEH MOBCETHEBHYIO )KNU3Hb OObIBareneil. Pomantuye-
CKHE TeMbI U KOH(OIUKTHI OBUTH TIEPEBENICHBI B PEATUCTUIECKYIO TNIOCKOCTD, YTO TOBIIEKIIO
3a co0OH mepecTporKy BCeX YPOBHEH MOITUKH.

B cooTBeTcTBHU € TOTAAIIHUM ITOHUMaHUEM OOILIEPYCCKOM KyJIbTyphl, TBOpYeCTBO [0-

TOJIA SABJISACTCA O6HII/IM Oyrarom. Bcnen 3a uccnenoBarensimMu JINTECPATYypPbl MBI MOXEM yTOY-

10 Jurmoccus [online]. CnoBapu u sHimknonenun Ha Axaaemuke [Joctym: 2013-07-01]. Ho-
crynsbl Ha: <http://dic.academic.ru/dic.nsf/ruwiki/490654>.

11 TBopuectso ['orons kak sienenue [online]. BacunbseBna [orons Hukomnait [[Joctym: 2013-07-
01]. Joctymus! Ha: <http://www.nikolaygogol.org.ru/>.
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HUTH TEPMHH OOIIEPYCCKON KYJIBTYpBI: OH MOSBHJICS HA MaJOPYyCCKOH OCHOBE. MBI XOTUM
OTBETHTh Ha BOIPOC, YKa3aHHBI B TeMe: Kakod cTpaHe MpHHAIeKHUT [oromb? OTBeT
OIIMH: HUKaKoH. ['0rosip kak nucarenb cuuTacTcs MpeAcTaBUTeIeM o01epycckoi aurepa-
TYpPBI, HI YKPaHHCKOH U HU PYCCKOW. Y HEero ObIIN YKPaHHCKNE KOPHH, BBIIIE YITOMSHYTast
MaJIopyccKasi OCHOBA, HO TBOPYECTBA IHCATEINSI HE BOSMOYKHO OTHECTH K OJHOMY KOHKpPET-
HOMY THITY K OJJHOW HAIlMOHAJIBHON JUTEpaTypHOU Tpaaunuu. JIuteparypa 1omKHA 00b-
€IUHSTD, a HE JICJUTD.

Crarpio XOTHM OKOHYHUTH adopusmoM loroist: B aumepamyprnom mupe mem cmepmu,
U Mepmeeybl max Jice GMeuUBaIomcs 8 0ena Hawu u 0elcmeylom emecme ¢ Hamu, KaK JCu-
evie'?. Kax rooput (paniysckuii prmocod Jlyn-I'abpusns-Ambpyas Bowansa: aumepamy-
pa ecmu @bipadicenue 0owecmed, maxK e Kak clogo ecmsv gvipasicenue uenosexa'. TBop-
4yecTBO [0rosist okaszano GONbIIOe BAMSHHE Ha MHOTHX BBITAIONINXCS PYCCKUX MUCATENCH,
HMMeJI0 OTPOMHOE 3HaUeHHUE ISl pa3BUTHS pycCcKoit muTepatypsl. Hukonait BacunseBnd co3-
JIaBaJl BEJMKOJEIHYIO JIUTepaTypy. TBopuecTBo [0TONS SBIISIETCS BOIUIOMICHHEM KaXKI0TO

YCJIOBCKA.

buorpaduyeckas aHHOTALUA:
Iga Zarzecka — crynentka YHuBepcureTa M. Anama MunkeBuda, ¢axyiabTeTa M0JIbCKOM

¢dunonornn. Hayunble HHTepeChl: pyccKas M yKpaHHCKas INTEpaTypa U KyJlbTypa.

SUMMARY
Internal question: To which country Gogol belongs to — Russia or Ukraine?

The aim of the study is to evaluate the status of an artist’s cultural heritage in the national context

on the example of Nikolaj Gogol. The author makes an attempt to answer whether Gogol’s work

belongs to Russia or Ukraine by presenting the status of the particular oeuvres of the artist.

Keyworps: Nikolaj Gogol, cultural heritage, cultural property
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